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INTRODUCTION 

Defendants Joseph Walsh and Donald Lorge submit their 

supplemental memorandum to the Court that the case against them has been 

mooted by a change in law effected by the Supreme Court. In its 2020 

summary judgment brief, Plaintiffs sought a declaration their case against 

Walsh and Lorge was not moot. (ECF 146 at 2-3.) In response, Walsh and 

Lorge argued that Plaintiffs’ case against them had become moot because it 

was premised on claims arising out of advice Walsh gave Lorge’s predecessor 

in 2016 after a law enforcement cooperative agreement with the Band had 

terminated. (ECF 176 at 51-55.) In 2018 the County, the Sheriff and the Band 

negotiated a new cooperative agreement providing the Band’s police officers 

with state law enforcement authority under Minn. Stat. § 626.90. Walsh then 

revoked his 2016 Opinion and Protocol. See Walsh Dec. at ¶14. This Court 

nevertheless rejected Walsh’s and Lorge’s argument that the 2018 

cooperative agreement mooted Plaintiffs’ claims against them, reasoning 

that Walsh and Lorge could again allegedly interfere with the Band’s 

inherent law enforcement authority. (ECF 217 at 35-36.) 

Walsh and Lorge appealed the Court’s ruling regarding subject matter 

jurisdiction and denial of their absolute, Tenth and Eleventh Amendment 

immunity defenses. Then in June 2021, while their appeal on these issues 
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was pending, the Supreme Court decided United States v. Cooley, 141 S.Ct. 

1638, which held that tribal law enforcement officers have inherent tribal 

authority to conduct a limited investigation into criminal activity and to 

detain non-Indian suspects until local law enforcement officers arrive. 

Because this holding directly impacted the claims against Walsh and Lorge 

in this lawsuit, they moved the Eighth Circuit to dismiss their appeal solely 

on mootness grounds. Cooley addressed the scope of tribal law enforcement 

authority within Indian country, which was the central issue Walsh 

confronted in 2016 when the cooperative agreement terminated. Their 

mootness argument went directly to the Eighth Circuit’s subject matter 

jurisdiction. 

In September 2021, the Eighth Circuit granted Walsh and Lorge’s 

motion to dismiss and issued a judgment and mandate without filing an 

opinion explaining its reasoning. Here, Walsh and Lorge will first explicate 

the Cooley decision, to provide context to both what the Eighth Circuit did 

and what is now before this Court. They then will examine the proceedings 

in the Eighth Circuit. Finally, Walsh and Lorge will explain why, regardless 

of what the Eighth Circuit did, Plaintiffs’ case against them is moot, and this 

Court must dismiss them from this lawsuit. 
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ARGUMENT 

I. In Cooley, the Supreme Court applied for the first time the 
second Montana exception to a criminal setting. 

Like Walsh and Lorge’s appeal, Cooley involved tribal law enforcement 

authority. Around 1:00 a.m. in February 2016, a Crow tribal police officer 

saw a truck parked along a public highway within the Crow Reservation. 

United States v. Cooley, 919 F.3d 1135, 1139 (9th Cir. 2019). The officer 

ordered Cooley, the driver, out of the car, conducted a pat down search and 

called for tribal and county assistance. Id. at 1139-40. Two semi-automatic 

rifles were visible in the truck, and on further searches of the vehicle, the 

tribal officer found methamphetamine and drug paraphernalia. Id. at 1140. 

The district court ordered the evidence suppressed because the tribal police 

officer lacked authority to investigate non-apparent violations of state law by 

a non-Indian.1 Id. at 1140-41. The Ninth Circuit affirmed in a unanimous 

panel opinion, ruling that because tribes cannot exclude non-Indians from 

public rights of way, tribal police do not have “the ancillary power to 

investigate non-Indians who are using such public rights-of-way.” Id. at 1141. 

The Ninth Circuit denied the government’s request for an en banc 

                                                 
1 This holding, affirmed by the Ninth Circuit, is remarkably similar to Walsh’s 
concerns regarding admissibility of evidence that guided his drafting of his 
2016 Opinion and Protocol.  See Declaration of Joseph J. Walsh dated 
August 27, 2021 at ¶ 13 (citing McGirt v. Oklahoma, 140 S. Ct. 2452 (2020)). 
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rehearing. 947 F.3d 1215, 1216 (2020). While concurring in that decision, two 

circuit judges addressed the judges who dissented from the denial of 

rehearing. They wrote: 

There is no conflict among the circuits regarding the question 
presented here, the opinion is not in conflict with a Supreme 
Court decision, and the practical implications are limited. 

Id. 

The Supreme Court, however, granted certiorari and reversed without 

dissent. United States v. Cooley, 141 S. Ct. 1638 (2021). The Court held that 

tribes and their tribal officers had inherent tribal authority to detain and 

investigate non-Indians traveling on a public right-of-way within a 

reservation for violations of federal or state law. Id at 1641. This authority 

did not depend on a tribal power to exclude, which would not apply to public 

highways, but on retained inherent tribal authority to protect a tribe’s safety 

and welfare. Id. The Court recognized that although tribes “lack inherent 

sovereign power to exercise criminal jurisdiction over non-Indians,” there 

were exceptions. Id. at 1643. The Court looked to the so-called second 

Montana exception, which held that a tribe retained “inherent power to 

exercise civil authority over the conduct of non-Indians on fee lands within 

its reservation when that conduct threatens or has some direct effect on the 

political integrity, the economic security, or the health or welfare of the 
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tribe.” Id. at 1643 (quoting Montana v. United States, 450 U.S. 544, 566 

(1981).  

The Court reasoned that denying a tribal officer authority to search and 

detain for a reasonable time any person who the officer believes has 

committed or may commit a crime would make it difficult for a tribe to 

protect itself against ongoing threats. Id. Consequently, the tribal officer was 

properly exercising his inherent tribal law enforcement authority when he 

detained Cooley and searched his truck. Cooley, 141 S. Ct. at 1645. Cooley’s 

possession of two semi-automatic rifles presented a sufficiently serious 

threat to invoke the second exception, the first time Court has done so in the 

criminal context. See generally, Note, 135 HARV. L. REV. 411 (2021) 

(discussing Cooley). Cooley establishes that in some circumstances, a tribal 

officer has inherent tribal law enforcement authority to detain a non-Indian 

suspect in Indian country.  

The Court did not address the scope of any such authority beyond the 

facts of the case, leaving it to the lower courts to work out what would be a 

reasonable use of that authority.2 For example, a Texas court affirmed the 

suppression of evidence seized by tribal officers because, first, violations of a 

                                                 
2 Justice Alito conditioned joining the opinion on his interpretation of its 
limited holding. See 141 S. Ct. at 1646. 
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tribe’s civil code did not grant authority to arrest a non-Indian, and second, 

a delay of nearly four hours before bringing in local law enforcement 

exceeded the authority afforded by Cooley. State v. Astorga, 2021 WL 

4988310 (Tx. Ct. App. Oct. 27, 2021). The North Dakota Supreme Court 

affirmed a conviction for drunken driving, where the defendant was detained 

within the Fort Berthold Reservation by a federal law enforcement officer 

until a county law enforcement officer arrived. State v. Suelzle, 965 N.W.2d 

855 (N.D. 2021). Conversely, in United States v. Sherwood, 2021 WL 

5050357, (N.D. Ok. Nov. 1, 2021), the court construed Cooley to authorize a 

Tulsa police officer to stop and detain a tribal member on a public roadway 

in Tulsa to determine if there was a potential violation of federal or tribal law. 

And in Hartsell v. Schaaf, 2021 WL 3620064, (N.D. Ind. Aug. 16, 2021), the 

court distinguished inherent tribal authority sanctioned by Cooley and 

authority conferred by a cross-deputization agreement with county law 

enforcement. Section 1983 claims applied only to the latter use of authority. 

Id. at *2.3 

                                                 
3 The Supreme Court remanded Cooley’s case back to the lower courts. As of 
the filing of this memorandum, the district court had not yet ruled on 
Cooley’s suppression motion. See United States v. Cooley, No. 16-cr-42-
BLG-SPW (D. Mont.) 
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II. Despite the Court of Appeals granting Walsh’s and Lorge’s 
motion, this Court should address their mootness 
arguments and dismiss them accordingly. 

On August 31, 2021, Walsh and Lorge moved the Eighth Circuit to 

dismiss their appeal on mootness grounds. Mootness was the only ground 

for dismissal, and Walsh and Lorge requested to be heard on the merits of 

their appeal if the court disagreed with their mootness argument.  See Mille 

Lacs Band et al. v. Walsh et al., No. 21-1138 (8th Cir.), Appellants’ Mot. to 

Dismiss at 12 (filed Aug. 31, 2021). The Eighth Circuit granted the motion 

only 10 days later, issuing a judgment of dismissal and the court’s mandate. 

The judgment did not mention mootness nor direct dismissal of Walsh and 

Lorge on that basis. Counsel for Walsh and Lorge have been unable to find 

precedent where justiciability was challenged and a case dismissed without 

explanation.  

Walsh and Lorge postulate that because the motion to dismiss the 

appeal was granted, the Eighth Circuit must have affirmed the merits of their 

motion, similarly to the way an appellate court may issue without opinion a 

summary affirmance, or judgment order, affirming a lower court ruling. See 

Dia v. Ashcroft, 353 F.3d 228, 240 n.7 (3d Cir. 2003); accord Taylor v. 

McKeithen, 407 U.S. 191, 194 n.4 (1972) (noting appellate courts have wide 

CASE 0:17-cv-05155-SRN-LIB   Doc. 305   Filed 12/13/21   Page 12 of 24



71885950v4 
 

 

 8  

 

discretion to issue summary affirmances without opinion).4 The only basis 

for dismissal stated in Walsh and Lorge’s motion was mootness, and the 

Eighth Circuit’s judgment granting that motion did not specify another 

substantive basis. Moreover, the only colorable discrepancy between the 

terms of the court’s judgment and the terms of Defendants’ motion are terms 

they never mentioned: costs.5 Allocation of costs is not a basis for dismissal; 

mootness is. Walsh and Lorge argued they should be dismissed from this 

case because Plaintiffs’ claims against them became moot pending appeal. 

The Eighth Circuit granted that motion. Walsh and Lorge should thus be 

dismissed. 

The decision in Terkel v. Centers for Disease Control and Prevention, 

15 F.4th 683 (5th Cir. 2021), shows that when an appellate court wants to 

avoid ruling on mootness, the court will so state. In Terkel, appellees 

challenged the CDC’s constitutional authority to issue a nation-wide 

moratorium on evictions. Appellant CDC moved to dismiss on mootness 

                                                 
4 In contrast, summary denials of lower court rulings may require an opinion. 
See Taylor, 407 U.S. at 194 n.4. 
5 As Plaintiffs’ conceded in their response to Walsh and Lorge’s motion to 
dismiss the Eighth Circuit appeal, the specific language “on terms fixed by 
the Court” referred only to costs. Mille Lacs Band et al. v. Walsh et al., No. 
21-1138 (8th Cir.), Appellees’ Response to Appellants’ Mot. to Dismiss at 1 
(filed Sept. 10, 2021) (“The Court fixed the terms by providing that each side 
would bear its own costs.”). 
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grounds, because the most recent moratorium version had expired. The Fifth 

Circuit granted the motion but specifically found it “unnecessary to decide 

mootness” because “the government maintains that the CDC has 

constitutional authority to issue the moratorium.” Id. at 684. The appellate 

court wanted to leave the district court’s order in full force and effect, as the 

CDC had acceded to the finality of another district court’s order invalidating 

the moratorium. Id. (citing Alabama Ass’n of Realtors v. Dep’t of Health & 

Hum. Services, 2021 WL 1779292 (D.D.C. May 5, 2021). 

Notwithstanding, in the absence of any clear direction from the 

appellate court, Walsh and Lorge believe the prudent course is for this Court 

to address in the first instance the changed legal and factual landscape they 

believe moots Plaintiffs’ case against them.  

III. Plaintiffs’ case against Walsh and Lorge has become moot. 

Justiciability questions, including mootness, go to a federal court’s 

subject matter jurisdiction. Miller v. Redwood Toxicology Lab., Inc., 688 

F.3d 928, 934 (8th Cir. 2012). There must be an active, real controversy at 

all times during a federal case. “To qualify as a case fit for federal-court 

adjudication, ‘an actual controversy must be extant at all stages of review, 

not merely at the time the complaint is filed.’” Arizonans for Official English 
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v. Arizona, 520 U.S. 43, 67 (1997) (quoting Preiser v. Newkirk, 422 U.S. 395, 

401 (1975)).  

Walsh and Lorge agree that a defendant moving for dispositive relief 

on mootness grounds bears a high burden of persuasion. “[A] defendant 

claiming that its voluntary compliance moots a case bears the formidable 

burden of showing that it is absolutely clear the allegedly wrongful behavior 

could not reasonably be expected to recur.” Friends of the Earth, Inc. v. 

Laidlaw Environmental Services (TOC), Inc., 528 U.S. 167, 190 (2000). But 

Plaintiffs’ case against Walsh and Lorge has become moot for several 

reasons. First, The County and the Band have a cooperative agreement in 

place, and, accordingly, Walsh has revoked his 2016 Opinion and Protocol. 

Second, the Cooley decision represents a change in law, which Walsh states 

would preclude him from reissuing an opinion and protocol like what he 

provided in 2016, another basis for finding mootness. Finally, a holding that 

the case against Walsh and Lorge is not moot pushes this Court into rank 

speculation over what either Walsh or Lorge, or their successors, would do if 

a cooperative agreement was no longer in place.  
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A. Walsh’s revocation of his 2016 Opinion and Protocol 
came after the Band sued him and the Sheriff, which 
negates the voluntary cessation exception to mootness. 

It is beyond peradventure that Walsh did not revoke his Opinion and 

Protocol because Plaintiffs sued him and then-Sheriff Lindgren. Here, Walsh 

revoked his 2016 Opinion, not because Plaintiffs sued him, but because the 

Band and Mille Lacs County negotiated a new cooperative agreement.6 

Walsh Dec. ¶14. As noted above, that 2018 agreement satisfied the 

requirement in Minn. Stat. § 626.90 for such an agreement and granted the 

Band’s police department state law enforcement authority. That authority 

alleviated Walsh’s concerns—expressed in his 2016 Opinion—about evidence 

being used in a prosecution that a Minnesota appellate court would 

subsequently deem inadmissible. See Walsh Dec. ¶¶13, 16. 

Plaintiffs have argued, and this Court previously agreed, that Walsh’s 

voluntary revocation of the 2016 Opinion and Protocol did not moot  

Plaintiffs’ case against him and Lorge. This case, however, is not controlled  

by the voluntary cessation exception to the mootness doctrine. The voluntary 

cessation exception operates to prevent a defendant from manipulating his 

or her conduct to invent a mootness argument. Not so here. 

                                                 
6 Plaintiffs brought this suit on November 17, 2017. The County and the Band 
entered into a new cooperative agreement nearly a year later, in September 
2018. 
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In a recent case in this district, the Court addressed a challenge to the 

Governor’s use  of emergency powers to restrict youth sports activities. While 

these restrictions were gradually removed, the plaintiffs asserted the 

voluntary cessation exception because the restrictions could be reinstated. 

Rejecting that argument, the court held “there [was] no indication that 

Defendants lifted the restrictions to evade judicial review in this case.” Let 

Them Play MN v. Walz, No. 21-cv-79 (ECT/DTS), 2021 WL 3741486 at *7 

(D. Minn. Aug. 24, 2021); see County of Butler v. Governor, 8 F.4th 226, 230 

(3d Cir. 2021) (COVID restrictions “expired by their own terms”). The same 

holding should attain here. 

Walsh and Lorge’s representations that the alleged offending conduct 

will not recur are also entitled to substantial deference. In Defunis v. 

Odegaard, 416 U.S. 312 (1974), which involved law school admissions 

policies, the Court observed that: 

[I]t has been the settled practice of the Court, in contexts no less 
significant, fully to accept representations such as these as 
parameters for decision. 

Id. at 317 (citing precedent). 

The Eighth Circuit recently adhered to that precedent. See Prowse v. 

Payne, 984 F.3d 700 (8th Cir. 2021). In Prowse, an inmate challenged 

Arkansas prison authorities’ refusal to provide hormone therapy to the 
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inmate. During the pendency of the inmate’s appeal, the state began 

providing such therapy. In deeming the case now moot, the Eighth Circuit 

accepted the state’s assurances that “the unconstitutional conduct Prowse 

alleges ‘could not reasonably be expected to recur.’” Id. at 703 (quoting 

Friends of the Earth, 528 U.S. at 189). Other federal appellate courts have 

adhered to the holding of Defunis as well. See Troiano v. Supervisor of 

Elections in Palm Beach Cnty., 382 F.3d 1276, 1283 (11th Cir. 2004) (“When 

government laws or policies have been challenged, the Supreme Court has 

held almost uniformly that cessation of the challenged behavior moots the 

suit.”); Moore v. Brown, 868 F.3d 398, 406-07 (5th Cir. 2017) (public 

servants afforded presumption of good faith); 13C Wright & Miller, FED. 

PRAC. & PROC. JURISDICTION § 3533.7 (3d ed.); cf. N. Virginia Women’s 

Medical Center v. Balch, 617 F.2d 1045, 1049 (4th Cir. 1980) (renunciation 

of practice of not prosecuting trespassers at clinic performing abortions 

mooted clinics claim against commonwealth’s attorney for failing to 

prosecute trespassers). 

There is no meaningful distinction between the prison administrator’s 

statement in Prowse and what Walsh has stated in support of their motion. 

Indeed, Walsh and Lorge have a more compelling case for mootness. In 

Prowse, the state changed its practice during the lawsuit. Walsh revoked his 
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2016 Opinion and protocol because there was a new cooperative agreement 

that obviated his 2016 Opinion and Protocol. And with Cooley, there has 

been a change in applicable law, which was not so in Prowse. 

B. The change in law effected by Cooley moots the case 
against Walsh and Lorge. 

It is also settled law that subsequent legal developments may moot a 

case. An intervening Supreme Court decision was the foundation for a 

mootness holding in Winsness v. Yocom, 433 F.3d 727 (10th Cir. 2006). 

There, the state’s attorneys said they had no intention of prosecuting the 

plaintiff for flag desecration in view of Supreme Court decisions extending 

First Amendment protection to such activity. Id. at 736-37. In Texas v. 

Johnson, 491 U.S. 397 (1989),  the Court held a Texas flag desecration statue 

violated the defendant’s First Amendment right to burn the American flag as 

a form of protest. The Court extended that holding to the federal flag 

protection law in United States v. Eichman, 496 U.S. 310 (1990). 

Of like import is the Cooley opinion, which reversed one of the 

conclusions Walsh reached in his Opinion: that tribes lack criminal 

jurisdiction over non-Indians (except under the Violence Against Women 

Act). Walsh Dec. ¶15 and Ex. B. at 14. While Cooley did not overrule 
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Oliphant,7 the decision expanded a tribe’s inherent criminal authority to 

investigate a non-Indian for possible state and federal law violations within 

Indian country. The Ninth Circuit opinion likened the tribal officers’ power 

over a non-Indian to the common law right to make a citizen’s arrest, where 

the crime had to be committed in the officer’s presence. See Cooley, 919 F.3d 

at 1146-47. That was the position Walsh took in his Opinion. Walsh Dec. 

Ex. B. at 7-8. Cooley rejects that limitation. 

Similarly, legislative changes can moot a challenge to a statute. In 

Teague v. Cooper, 720 F.3d 973 (8th Cir. 2013), this Court held that the 

Arkansas legislature’s repeal of a race-based limitation on inter-school 

district transfers mooted the plaintiffs’ case challenging that limitation: 

[W]e agree with the Fourth Circuit “that statutory changes that 
discontinue a challenged practice are usually enough to render a 
case moot, even if the legislature possesses the power to reenact 
the statute after the lawsuit is dismissed.” 

Id. at 977 (quoting Valero Terrestrial Corp. v. Paige, 211 F.3d 112, 116 (4th 

Cir. 2000)). This Court also noted in Let Them Play MN that the Minnesota 

Legislature had terminated the peacetime emergency which underlay the 

Governor’s executive orders. 2021 WL 3741486 at *6. 

                                                 
7 Oliphant v. Suquamish Indian Tribe, 435 U.S. 191 (1978)(holding tribes 
had no criminal jurisdiction over non-Indians).  

CASE 0:17-cv-05155-SRN-LIB   Doc. 305   Filed 12/13/21   Page 20 of 24



71885950v4 
 

 

 16  

 

C. Speculation Cannot Revive a Moot Case. 

Allowing Plaintiffs’ case against Walsh and Lorge to proceed after these 

developments requires this Court to base its jurisdiction on a hypothetical 

legal question. First, the 2018 cooperative agreement must have terminated, 

and the parties must fail to renegotiate a new agreement within 90-days of 

termination. Then, the Minnesota Attorney General must again refuse to 

provide Walsh or his successor an opinion on the Band’s state law 

enforcement authority in the absence of a cooperative agreement. The 

statutory provisions granting the Band’s police state law enforcement 

authority must also remain unchanged. The Mille Lacs County Attorney 

must then issue an opinion the Band opposes. This level of uncertainty over 

what the future may bring cannot “keep an otherwise moot controversy 

alive.” St. Louis Fire Fighters Ass’n Int’l Ass’n of Fire Fighters Local 73 v. 

City of St. Louis, 96 F.3d 323, 329 (8th Cir. 1996); accord Beaulieu v. 

Ludeman, 690 F.3d 1017, 1024 (8th Cir. 2012) (plaintiffs offered only 

“speculation and conjecture” that the allegedly offending conduct would 

recur); Clark v. Forte, 2021 WL 3671567, at *2 (W.D. Mo. Aug. 18, 2021) 

(reinstatement of COVID restrictions “too speculative to qualify as a 

demonstrated probability”).  
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When the response to a mootness claim rests on speculation, this Court 

should find “the allegedly wrongful behavior could not reasonably be 

expected to recur.” SEC v. Medical Comm. of Human Rights, 404 U.S. 403, 

406 (1972) (quotation omitted). Thus, this case is moot. “Federal courts 

adjudicate specific disputes, not hypothetical legal questions. Clark, 2021 

WL 3671567 at *2 (citing Flast v. Cohen, 392 U.S. 83. 96-97 (1968); see 

United Public Workers of Am. (C.I.O.) v. Mitchell, 330 U.S. 75, 89 (1947) 

(Article III courts “do not render advisory opinions,” even in actions for 

declaratory relief). It would be rank speculation to argue that Walsh and 

Lorge’s alleged misconduct will recur.8 Plaintiffs’ claims for relief must arise 

in a fact-specific context—here they do not. 

In short, as Walsh makes plain in his declaration filed with this 

supplemental brief, the key part of his 2016 Opinion is no longer good law 

and he would not reissue his Opinion and Protocol should the 2018 

agreement terminate. Walsh Dec. ¶16. Sheriff Lorge affirms that his 

department would follow the lead of the County Attorney. See Declaration of 

                                                 
8 Of course, Walsh and Lorge continue to deny any misconduct in 2016 and 
thereafter. Walsh and Lorge cannot reasonably be held to the impossible 
standard of predicting the results of future Supreme Court decisions. As 
noted in the Ninth Circuit proceedings in Cooley, there was no circuit conflict 
or applicable Supreme Court precedent over the scope of inherent tribal 
authority over non-Indians. See 947 F.3d at 1216. 

CASE 0:17-cv-05155-SRN-LIB   Doc. 305   Filed 12/13/21   Page 22 of 24



71885950v4 
 

 

 18  

 

Don Lorge dated August 31, 2021 at ¶6. 

CONCLUSION 

Plaintiffs’ case against Walsh and Lorge premised on the 2016 Opinion 

and Protocol is now moot. Cooley effected a change in law that vitiates the 

underlying reasoning in Walsh’s 2016 Opinion and Protocol. His declaration 

to that effect meets the operative standard to defeat the voluntary cessation 

exception to mootness. Accepting Plaintiffs’ argument to the contrary will 

otherwise force this Court into the unbounded universe of pure speculation 

as to what might happen should the current cooperative agreement go away. 

Dated: December 13, 2021 TAFT STETTINIUS & HOLLISTER LLP 
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