
 

 

UNITED STATES DISTRICT COURT 

DISTRICT OF MINNESOTA 

Cr. No. 21-119 (NEB/LIB) 

 

UNITED STATES OF AMERICA, 

GOVERNMENT’S OMNIBUS 

RESPONSE TO DEFENDANT’S 

PRETRIAL MOTIONS 

Plaintiff, 

v. 

DESCART AUSTIN BEGAY, JR., 

 

Defendant. 

The United States of America, by and through its attorneys, W. Anders Folk, Acting 

United States Attorney for the District of Minnesota, and Evan B. Gilead, Assistant United 

States Attorney, hereby submits its omnibus response to Defendant Descart Austin Begay, 

Jr.’s (Begay) various pretrial motions. ECF Nos. 18, 20-27.1 For the reasons set forth in its 

response to Begay’s suppression motions (ECF No. 262), the Government intends to offer 

the testimony of Red Lake Police Department Officer Garrett Dietmann at the presently 

scheduled motions hearing. To the extent Begay demands disclosures at particular times or 

particular items to which he is not entitled, the Government objects. In accordance with the 

Local Rules, and the Court’s Order, a notice of intent to call witnesses is filed separately. 

 

 

 
1 The Government’s response to Begay’s Motion to Compel Production of Giglio Material 

(ECF N0. 19) is filed separately.  

 
2 The Government expects direct examination testimony will be approximately 30 minutes.  
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1. Defendant’s Motion for Retention of Rough Notes.  

[ECF No. 18] 

 

Begay moves the Court for an order requiring any law enforcement agent, including 

any confidential reliable informant3, to preserve all rough notes made during this 

investigation. The Government does not object to requiring the law enforcement officials 

involved in the investigation of this case to retain and preserve their rough notes or 

evidence. However, the Government objects to any order concerning the disclosure of 

rough notes. 

Rough notes are not considered statements within the meaning of the Jencks Act, 

18 U.S.C. § 3500. United States v. Redding, 16 F.3d 298, 301 (8th Cir. 1994) (concluding 

that rough notes were not a statement of witness as there was no evidence witness signed, 

adopted or approved of notes); United States v. Shyres, 898 F.2d 647, 657 (8th Cir. 1990) 

(defendant not entitled to discover Government agents’ general notes from witness 

interviews). Nor are agent rough notes generally discoverable as “statements” of the agent.  

See United States v. Simtob, 901 F.2d 799, 808-09 (9th Cir. 1990) (defendant not entitled 

to discover testifying agent’s rough notes of investigation as Jencks Act material when 

merely represented pieces of information put in writing to refresh memory); United States 

v. Williams, 875 F.2d 846, 853 (11th Cir. 1989) (defendant not entitled to discover agents’ 

personal notes, contact sheets, witness lists, and summaries of non-testifying witnesses’ 

statements when bulk of material not relevant to subject matter of agents’ testimony). 

 

 
3 No confidential reliable informant was used in this investigation.  
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2. Defendant’s Motion for Disclosure of 404(B) “Bad Acts” Evidence.  

[ECF No. 20] 

 

Begay moves the Court for an order requiring the Government to disclose any 

“evidence of crime, wrong or other act or course of conduct it intends to offer at trial 

pursuant to Rule 404 of the Federal Rules of Evidence” four weeks prior to trial. ECF No. 

20.  The Government’s concern is timing, not disclosure. The Government proposes the 

deadline for 404(b) disclosures be set no earlier than two weeks before trial.  

The Government further requests that any order be strictly drawn to require no more 

than what is encompassed by Rule 404(b). Specifically, Rule 404(b) does not encompass 

acts that are “intrinsic” to the charged offense. See Fed. R. Evid. 404 advisory committee’s 

notes, 1991 Amendments. If Begay’s conduct is an “intrinsic” part of the charged offense, 

but could otherwise be considered a “bad act,” then Rule 404(b) does not contemplate that 

notice of such evidence be given. The distinction is an important one since Begay may 

claim that the Government must give notice of every “bad act” it intends to introduce, 

which is not so. See United States v. Adediran, 26 F.3d 61, 63 (8th Cir. 1994) (standards 

applicable to evidence considered under Rule 404(b) do not apply to such “inextricably 

intertwined” evidence). 

3. Defendant’s Motion for Disclosure of Confidential Reliable Informant(s).  

[ECF No. 21] 

 

Begay moves the Court to compel the Government to disclose biographical and 

location information related to any confidential reliable informant in the investigation. No 
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confidential reliable informants were used in this investigation. Given this, the Government 

requests the Court deny Begay’s motion as moot.  

4. Defendant’s Motion for Early Disclosure of Jencks Act Material.  

[ECF No. 22] 

 

The Government has no objection to Begay’s motion for early disclosure of Jencks 

evidence two weeks in advance of trial. While the Government has already disclosed 

numerous Jencks statements, including grand jury material, and may choose to continue to 

disclose Jencks materials well in advance of trial, the Government objects to any Court-

ordered disclosure of “early” Jencks evidence. It has been repeatedly and consistently held 

in this Circuit and District that the Government may not be required to make pretrial 

disclosure of Jencks material. Finn v. United States, 919 F. Supp. 1305, 1315 (D. Minn. 

1995); see also United States v. Ben M. Hogan Co., 769 F.2d 1293, 1300 (8th Cir. 1985); 

United States v. White, 750 F.2d 726 (8th Cir. 1984).  

5. Defendant’s Motion for Disclosure of Evidence Favorable to Defendant.  

[ECF No. 23] 

 

Begay moves the Court for an order compelling disclosure of evidence favorable to 

him.  The Government understands its obligations under Brady v. Maryland, 373 U.S. 83 

(1963), Giglio v. United States, 405 U.S. 150 (1972), and their progeny.  The Government 

has complied with, and will continue to comply with, those obligations, including the 

production of materials on USAfx and under separate cover on June 8, 2021.  The materials 

include, but are not limited to search warrant materials, social media documents, interview 

reports and recordings, Begay’s recorded statement, medical records and reports, DNA 
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records and reports, Tribal Court records4, and general investigative materials.  The 

Government has also extended an offer to Defendant’s counsel to review evidence not 

contained in the USAfx disclosure, including surveillance footage and social media 

accounts.   

The Government objects to Defendant’s motion to the extent that it goes beyond the 

requirements of Brady, Giglio, and their progeny and the Federal Rules of Criminal 

Procedure. In response to Begay’s specific disclosure requests, the Government asserts the 

following: 

1. To the extent such identification exists, it has been provided.  

2. To the extent such failure to identify the Defendant exists, it has been provided.  

3. All witness statements, or their existence, have been disclosed to the Defendant.  

4. See the answer to 3 above.  

5. All reports of witness statements have either been disclosed or made available for 

review at a mutually agreed upon time. To the extent there are any statements not 

yet disclosed, the Government will provide those 14-days prior to trial. 

6. The Government has disclosed DNA evidence, including the reports documenting 

such analysis. The Government is unaware of fingerprint evidence, or any other 

scientific evidence Begay seeks.  

7. To the extent such photographs exists, they have been provided.  

8. The DNA reports and analyses include evidence of other potential DNA sources. 

Said DNA reports and analyses have been provided to the Defendant. The 

Government is unaware of the existence of other items the Defendant seeks in this 

request.  

 
4 Discussed infra, the Government anticipates obtaining Begay’s Red Lake Nation Tribal 

Court guilty plea recording and promptly disclosing that to Begay’s counsel.  
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9. The Government is unaware of any such evidence or information. To the extent such 

information exists, the Government understands its obligations under Brady and has 

complied with, and will continue to comply with, those obligations. 

10. The Government will provide information on its witnesses, including their criminal 

histories, but excluding their addresses or personal and protected information, 14-

days before trial.  

11. To the extent such information exists, see the answer to 10 above.  

12. To the extent such information exists, the Government will provide such 

information consistent with the Government’s obligations under Brady, Giglio, and 

their progeny. The Government objects to disclosure of which the Defendant is not 

lawfully entitled.  

13. To the extent such information exists, the Government believes it has disclosed 

witness statements to the Defendant. For those statements covered by Jencks, the 

Government agrees to provide those statements one week before trial.  

14. The Government has provided the Defendant with discovery, included in which is 

the Defendant’s request. The Government understands the Defendant’s request to 

be largely a duplicative request of exculpatory evidence and/or information. The 

Government understands its obligations, has complied with them, and recognizes 

the obligations to be ongoing. 

15. The Government is unaware of any such evidence or information. To the extent such 

information exists, the Government will provide disclosures according to law and 

its ongoing disclosure obligations.  

16. The Government will provide information on its witnesses, including their criminal 

histories and impeachment material (to the extent it has not already been provided), 

but excluding their addresses or personal and protected information, 14-days before 

trial. See also the answer the 3 above.  

17. There are no confidential reliable informants in this matter. The Government is 

unaware of any such other evidence or information. 

6. Defendant’s Motion for Disclosure of Grand Jury Transcripts. 

[ECF No. 24] 

Begay moves the Court for an order “permitting the inspection and copying of the 

entire transcript and minutes of the Grand Jury” relating to this investigation. The 
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Government will disclose the grand jury transcript to the Defendant prior to the motions 

hearing currently scheduled for July 16, 2021. The grand jury transcript will include 

redactions of the victim’s full name, and personal identifying information of all witnesses 

and individuals. Given this, the Government requests the Court deny Begay’s motion as 

moot.  

The Government denies and objects to Begay’s other assertions included in his 

motion.  

7. Defendant’s Motion for Discovery and Inspection. 

 [ECF No. 25] 

 

Begay requests that the Government continue to provide discovery pursuant to 

Federal Rules of Criminal Procedure 12 and 16. The Government will comply with Fed. 

R. Crim. P. 16(a)(1)(A)-(F) and with Rules 702, 703, and 705 of the Federal Rules of 

Evidence.  The Government objects to the Defendant’s request to the extent it seeks 

information outside the scope of the above-mentioned rules.  The Government has provided 

extensive discovery in the case, discussed supra, and understands its continuing 

obligations.  Therefore, Begay’s motion is largely moot.  

8. Defendant’s Motion to Suppress Statements. 

[ECF No. 26] 

 

Begay moves the Court to suppress his July 6, 2020 statement, alleging that the 

statement was coerced and not voluntarily given.   

Briefly, on or about July 3, 2020, Begay met the victim in this case at her house on 

the Red Lake Indian Reservation. During the encounter, Begay attempted to sexually touch 
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the victim. The victim refused Begay’s advances and Begay then forced himself onto the 

victim and started to sexually assault her. The sexual assault, which occurred in more than 

room of the victim’s house as the victim tried to flee from Begay, included forced oral, 

penile-vaginal, penile-anal intercourse. At some point, the victim was able to get away 

from Begay and fled with her son to her mother’s home.  

Later, the victim returned home and saw Begay still in the neighborhood. The victim 

went into her home and called 911 to report the earlier sexual assault. Officers from the 

Red Lake Police Department (RLPD) were dispatched and arrived on scene to see Begay 

on a bicycle. Noting that Begay appeared to be under the influence and based on the 

victim’s statements, RLPD officers placed Begay under arrest for (1) indecent liberties; 

and (2) forcible entry.  

The victim was transported to Sanford Hospital, Bemidji and underwent a sexual 

assault examination. Swabs were collected and photographs were taken corroborating the 

victim’s account of a forcible sexual assault. For example, the sexual assault examination 

detailed five abrasions, four areas of ecchymosis, and one area of erythema.  

On July 6, 2020, Justin Montgomery, the FBI lead case special agent at the time, 

and RLPD Officer Garrett Dietmann interviewed Begay at the Red Lake Detention Center. 

The interview was recorded and is approximately 49 minutes and 49 seconds in length. The 

recorded interview captures FBI SA Montgomery advisement of Begay’s Miranda rights 

and Begay’s subsequent waiver. SA Montgomery also used an Advice of Rights (FD-395) 

form. While Begay did state that he did not know how to read, SA Montgomery verbally 
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advised Begay of his Miranda rights and, if Begay understood and it was his intention to 

waive his rights, had Begay affix his signature to the Advice of Rights form.  

The Government intends to submit the recording of Begay’s July 6, 2020 interview 

into evidence, along with brief, additional testimony, for the benefit of the Court and his 

ruling. Further, the Government intends to establish, through testimony, that Begay’s 

statements were not induced or elicited in a Constitutionally violative manner. In sum, 

though Begay’s motion asserts a Constitutional violation, the facts will suggest otherwise. 

As such, at the conclusion of the hearing, and post-hearing briefing, the Government will 

respectfully request that the Court deny Begay’s motion to suppress his statements.  

9. Defendant’s Motion to Suppress Tribal Court Plea Agreement. 

[ECF No. 27] 

 

 Begay moves the Court to suppress his February 8, 2021 guilty plea in Red Lake 

Nation Tribal Court.5 A one-page plea Tribal court plea agreement exists for the Court’s 

consideration. Additionally, the Government has attempted to obtain the Tribal court 

recording of the Begay’s plea agreement.6 The Government intends to provide the Court 

with Begay’s written plea agreement and recorded interactions with the Red Lake Nation 

Tribal Judge. The written plea agreement, in conjunction with the anticipated audio from 

 
5 Begay also generally moved to suppress his statements made in Tribal court. The 

Government is unaware of other statements made by Begay in Tribal court unrelated to his 

guilty plea.  

 
6 The Government has made requests to Red Lake Nation Tribal Court for the recording. 

Upon information and belief, the Government expects to possess the recording prior to the 

July 16, 2021 motions hearing. A copy of the recording will be promptly disclosed to 

Begay’s counsel.  

CASE 0:21-cr-00119-NEB-LIB   Doc. 29   Filed 07/06/21   Page 9 of 10



 

10 

 

Begay’s guilty plea, will undercut Begay’s assertion that his guilty plea was unknowing 

and unintelligent. At the conclusion of the hearing and submission of the evidence 

regarding this issue, the Government will request an opportunity to further brief the matter.   

Dated: July 6, 2021     Respectfully Submitted, 

 

       W. ANDERS FOLK 

       Acting United States Attorney 

 

       s/ Evan B. Gilead 

 

BY: EVAN B. GILEAD 

Assistant U.S. Attorney 

Attorney ID No. 95971 FL 
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