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INTRODUCTION 

Defendants’ (“BIA’s”) opening brief showed that this Court should reject the Nation’s 

attempt to obtain a $100 million windfall in this lawsuit under six annual funding agreements 

(“AFAs”) with the BIA.  The Nation’s arguments are ultimately rooted in the contention that BIA’s 

mistake in 2013 in failing to timely decline one particular proposed AFA with the Nation will 

result in the Nation receiving an unending and massive funding stream under its tribal courts self-

determination contract, regardless of the circumstances that might exist for the Nation or the 

United States at any time in the future.  The Nation’s arguments prove far too much, indicating 

that the Nation is purportedly entitled to additional benefits for decades to come.  But the Court 

need not go down this road because the result the Nation seeks would be contrary to both the Indian 

Self-Determination and Education Assistance Act (“ISDEAA”) and BIA’s implementing 

regulations.  The Nation’s reply and opposition brief, ECF Nos. 21, 22, fail to show otherwise.  

ARGUMENT 

 1. BIA’s opening brief showed that the Nation’s arguments are contrary to ISDEAA 

and that BIA’s partial declinations of the Nation’s contract proposals were authorized and 

appropriate because the Nation’s funding requests in 2015–2020 exceeded the applicable funding 

level for this contract under the ISDEAA.  Defs.’ MSJ at 8–10, ECF No. 19-1.  ISDEAA defines 

the amount that must be expended under self-determination contracts, the “Secretarial amount,” 

by reference to the amount the agency “would have otherwise provided for the operation of the 

programs or portions thereof for the period covered by the contract,” as well as certain “contract 

support costs.”  25 U.S.C. § 5325(a)(1), (2).  This definition, in conjunction with the fact that 

ISDEAA expressly permits the annual renegotiation of funding under self-determination contracts 

based on “changed circumstances and factors,” id. § 5324(c)(2), shows that the amount BIA must 
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spend on a self-determination contract does not fluctuate each year as a result of the parties’ 

negotiations on individual contracts.  See Defs.’ MSJ at 9.  Instead, ISDEAA mandates a minimum 

funding level, which the parties may exceed by agreement.  A corollary to that rule is that BIA 

may decline to fund contracts at levels greater than the Secretarial amount, even where the parties 

have previously agreed, or been deemed to have agreed, on a higher funding level.  See 25 U.S.C. 

§ 5321(a)(2)(D) (permitting the Secretary to decline a proposal where “the amount of funds 

proposed under the contract is in excess of the applicable funding level for the contract, as 

determined under section 5325(a)” of title 25).   

The Nation asserts in response that a different provision of the ISDEAA, section 5325(b), 

proves the Nation’s case by “explicitly provid[ing] that contract funding for direct costs and 

contract support costs ‘shall not be reduced by the Secretary in subsequent years except pursuant 

to’ five contingencies.”  Opp’n at 6 (quoting 25 U.S.C. § 5325(b)(2)).  But the Nation here assumes 

its own premise about what constitutes the required funding level under the ISDEAA.  Indeed, the 

Nation omits from its quotation of section 5325 the portion providing that the five specified 

contingencies are the only basis for reducing the “amount of funds required by subsection (a),” 

i.e. the Secretarial amount.  See 25 U.S.C. § 5325(b) (emphasis added).  Defendants do not dispute 

that the Secretarial amount cannot be reduced except in the circumstances provided in section 

5325.  But that is inapposite to the question of what the Secretarial amount is in the first place.  

Per the statute, that amount is what the agency would have directly spent on the program—no 

more.   

 The Nation next contends that its position is supported by legislative history preceding 

enactment of the relevant ISDEAA provision.  Opp’n at 6.  This argument fares little better.  To 

begin, the Supreme Court has taught that resort to legislative history should be rare when 
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interpreting unambiguous statutory text.  See Bostock v. Clayton Cty., 140 S. Ct. 1731, 1749 (2020) 

(“This Court has explained many times over many years that, when the meaning of the statute’s 

terms is plain, our job is at an end.”).  And here, section 5325(a) is clear that the “amount of funds 

provided under the terms of self-determination contracts entered into pursuant to this chapter shall 

not be less than the appropriate Secretary would have otherwise provided for the operation of the 

programs or portions thereof for the period covered by the contract.”  The Nation’s attempt to 

overcome this plain definition through legislative history should be rejected.  In any event, the 

legislative history the Nation cites also expressly defines the term “contract costs” under ISDEAA 

as “intended to insure that the Federal government provides an amount of funds to a tribal 

contractor that will enable the contractor to provide at least the same amount of services as the 

Secretary would have otherwise provided.”  S. Rep. No. 100-274 at 16.  Thus, far from 

undermining Defendants’ position, the legislative history here reinforces the view that ISDEAA 

only requires a funding level equivalent to that which BIA would have expended directly.  

 Finally, the Court should reject the Nation’s repeated attempt to transform a non-

precedential district court decision regarding the Secretarial amount into a holding of the D.C. 

Circuit.  See Opp’n at 7 (citing Seneca Nation of Indians v. U.S. Dep’t of Health & Human Servs., 

945 F. Supp. 2d 135, 150 (D.D.C. 2013)).  As Defendants explained in their opening brief, the 

D.C. Circuit did not adopt any holding regarding whether an agreement to fund a self-

determination contract above the Secretarial amount has the effect of increasing the Secretarial 

amount.  Defs.’ MSJ at 10.  To the contrary, there was no question presented at all in that appeal 

regarding whether the Secretarial amount is changed when the parties to a self-determination 

contract agree on a higher level of funding.  See Navajo Nation v. U.S. Dep’t of Interior, 852 F.3d 

1124, 1130 (D.C. Cir. 2017) (considering whether “self-determination contracts are limited to 
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funding” the Secretarial amount (emphasis added and citation omitted)).  The Nation accuses 

Defendants of “pettifoggery” in making this point.  Opp’n at 8 n.6.  Not so.  Defendants 

respectfully refer the Court to the opinion and submit that their interpretation—that the D.C. 

Circuit simply described the district court’s reasoning, rather than adopting it on this point—is the 

better one.  But in any event, “dictum settles nothing, even in the court that utters it.”  Jama v. 

Immig. & Customs Enf’t, 543 U.S. 335, 351 n.12 (2005).  Thus, even if this Court treats the D.C. 

Circuit as making a drive-by endorsement of Plaintiffs’ argument where that point was not at issue 

on appeal, such dictum should not control here.   

 2. BIA’s opening brief also showed that section 900.32 of BIA’s regulations did not 

obligate the agency to fund the Nation’s tribal courts self-determination contracts in 2015–2020 at 

the level deemed approved in 2014.  Defs.’ MSJ at 10–16.  In the Nation’s view, section 900.32 

required BIA to adopt the 2015–2020 AFAs because that regulation specifies that BIA will 

approve “successor annual funding agreements” that are “substantially the same” as the preceding 

annual funding agreement.  See 25 C.F.R. § 900.32.  BIA showed that two threshold defects fatally 

undermine the Nation’s attempt to invoke section 900.32.   

First, the Nation’s 2015 proposal was not “substantially the same” as its 2014 proposal and, 

therefore, section 900.32 was not triggered for any proposal from 2015–2020.  Defs.’ MSJ at 11–

12.  In response, the Nation asserts that BIA was obligated by section 900.32 to treat the Nation’s 

2015 contract proposal as “substantially the same” as its 2014 AFA insofar as the 2015 proposal 

implicitly sought at least the same amount as the 2014 AFA.  See Opp’n at 9–10.  The Nation’s 

argument elides the plain text of the regulation, which provides that the prohibition on declination 

set forth in section 900.32 only applies where a proposed successor annual funding agreement is 

“substantially the same as the prior annual funding agreement.”  25 C.F.R. § 900.32.  And the 
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regulation goes on to explicitly provide that a “different proposed funding amount” is one scenario 

that could trigger application of the declination criteria.  See id.  The Nation also contends that 

section 5321(a)(2)(D) of the ISDEAA required BIA to adopt their 2015 proposal at the 2014 

funding level.  See Opp’n at 10.  But that statutory provision concerns how the BIA must apply 

the declination criteria, not whether it can apply them at all.  See 25 U.S.C. § 5321(a)(2).  The 

question as to section 900.32 of BIA’s regulations is whether BIA was allowed to apply the 

declination criteria in evaluating the 2015 proposed AFA.  It was.  Thus, BIA had no obligation 

under section 900.32 to adopt the 2015 AFA, which was materially different from the 2014 deemed 

approved AFA.  Defs.’ MSJ at 11–12.  And if the Nation’s argument fails as to the 2015 AFA, it 

necessarily fails as to the 2016–2020 AFAs.  Id. at 12. 

 Second, section 900.32 of BIA’s regulations does not entitle the Nation to relief under the 

2017–2020 agreements for the additional reason that section 900.32 does not apply beyond one 

self-determination contract.  Defs.’ MSJ at 12–13.  The 2017–2020 AFAs were made under a 

separate self-determination contract from the 2014–2016 AFAs and, thus, any regulatory impact 

of the 2014 deemed approved AFA does not extend to the 2017–2020 AFAs.  See id.   

 The Nation concedes in response that section 900.32 did not apply to the 2017 AFA 

because it did not involve a successor annual funding agreement.  See Opp’n at 11 (arguing that 

section 900.32 “kicked in again” for the years 2018, 2019, and 2020).  The Nation attempts to 

salvage its argument by citing a different BIA regulation, 25 C.F.R. § 900.33, as entitling it to 

relief.  But the Court should disregard the Nation’s belated invocation of section 900.33.  “Courts 

in this Circuit have ‘generally held that issues not raised until the reply brief are waived.”  Bloche 

v. Dep’t of Defense, 414 F. Supp. 3d 6, 23 n.5 (D.D.C. 2019) (quoting Sitka Sound Seafoods, Inc. 

v. NLRB, 206 F.3d 1175, 1181 (D.C. Cir. 2000)).  This principle has teeth, applying even when an 
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argument is referred to in a party’s opening brief but only developed in a reply.  See id.  The Nation 

has not even done that much though, raising nothing about this regulatory provision in its opening 

motion for summary judgment.  See Pl.’s MSJ, ECF No. 17.  Section 900.33 of BIA’s regulations 

raises no basis for relief to the Nation. 

 As for the merits of the Nation’s interpretation of section 900.32, BIA’s opening brief 

showed that even if section 900.32 applies with respect to all of the AFAs at issue in this case, the 

Court should reject the Nation’s interpretation that section 900.32 applies to deemed-approved 

agreements like the 2014 AFA and extends beyond individual self-determination contracts.  Defs.’ 

MSJ at 13–16.  The Nation’s interpretation gives rise to absurd results that are contrary to multiple 

provisions of the ISDEAA, as well as statements in the rulemaking documents promulgating 

section 900.32.  Id.  Thus, under canons of interpretation that counsel against regulatory 

interpretations leading to absurd results or which could conflict with an authorizing statute, the 

Court should reject the Nation’s interpretation and conclude that section 900.32 does not apply to 

require approval of the 2015–2020 proposed AFAs, nor of all of the Nation’s future proposed 

AFAs.  See id. (citing Webb v. Smart Document Solutions, LLC, 499 F.3d 1078, 1085 (9th Cir. 

2007) and Smith v. Brown, 35 F.3d 1516, 1526 (Fed. Cir. 1994)).  The Nation’s response provides 

little rebuttal, beyond rhetorical flourish and a recapitulation of the undisputed point that the 2014 

AFA was declared by this Court to have been “deemed approved” by the BIA.  Opp’n at 9.  Indeed, 

the Nation has nothing at all to say regarding the canons of interpretation that should inform this 

Court’s interpretation of section 900.32 in relation to the ISDEAA.  The Court should therefore 

reject the Nation’s position if it reaches the merits of the Nation’s interpretation.1 

                                                 
1 These same arguments apply to the Nation’s interpretation of section 900.33 of BIA’s 
regulations.  In the Nation’s view, that regulation too would lead to absurd results contrary to the 
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 3. Lastly, BIA’s opening brief demonstrated that BIA had authority not to agree to, 

and therefore to exclude, certain language from the proposed AFAs in 2019 and 2020.  Section 

5329 of the ISDEAA and the parties’ contract provide that language like that at issue in plaintiffs’ 

last claim—imposing a purported duty to seek additional appropriations—may only be included 

in an AFA by agreement of both parties.  Defs.’ MSJ at 16–18.  The statutory concept of 

“declination” arises under a separate provision of the ISDEAA and is entirely inapposite to BIA’s 

authority under section 5329 to negotiate regarding language in annual funding agreements.     

The Nation’s arguments in response largely restate those provided in their opening brief 

and thus do not warrant further reply beyond two points.  First, the Nation offers no persuasive 

rebuttal to the fact that they have not challenged the exclusion of this language from the 2018 

AFA, thus eviscerating the predicate for their argument regarding the 2019 and 2020 AFAs.  Defs.’ 

MSJ at 18.  Whether in its own view the Nation “consented to” or “acquiesced in” the removal of 

this language from the 2018 AFA, see Opp’n at 14, the Nation has long since waived any right to 

challenge the absence of that language from the 2018 agreement.  Therefore, the Nation has no 

basis to challenge the 2019 and 2020 AFAs, even under the terms of its argument.   

Second, the Nation’s new citation of a BIA internal policy handbook does nothing to 

advance their claim that BIA’s negotiation as to these provisions was ultra vires.  See Opp’n at 13.  

BIA’s internal policies are not law and cannot overcome the plain terms of the statute or the parties’ 

contract.  And any argument that BIA’s actions were arbitrary and capricious by virtue of any 

purported internal policy, Opp’n at 13 n.9, has been waived.  See Bloche, 414 F. Supp. 3d at 23 

n.5 (quoting Sitka Sound Seafoods, Inc., 206 F.3d at 1181); see also Navajo Nation VI Compl., 

                                                 
ISDEAA by mandating perpetually renewing term contracts at inflated funding levels that arose 
purely by operation of regulation. 
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ECF No. 1 (containing no allegations regarding this internal policy or that BIA’s actions were 

arbitrary and capricious).                 

CONCLUSION 

 For the foregoing reasons, Defendants respectfully request the Court grant their motion for 

summary judgment, deny Plaintiff’s motion for summary judgment, and enter judgment for the 

United States in Navajo Nation II–VII. 

DATED:  October 12, 2020 Respectfully submitted,  
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