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I. INTRODUCTION 

 
 Sauk-Suiattle is compelled to issue this Reply in response to briefs 

from Appellees Upper Skagit Indian Tribe (“Upper Skagit”) and 

Swinomish Indian Tribal Community (“Swinomish”) to correct 

misstatements of the record and address flawed arguments. Statements 

such as those by Swinomish that “Sauk did not live along the Skagit 

River” not only contradict Judge Boldt’s actual Findings of Fact but are 

demonstrably false. Compare Br. of Swinomish, p. 3 with U.S. v. 

Washington, 384 F.Supp. 312, 375-76 ¶129 (W.D. Wash. Feb. 12, 1974). 

Other misapprehensions – such as Swinomish’s mistaken assertion that 

Sauk-Suiattle initiated the proceedings below – while perhaps 

inadvertent, color arguments and the record in ways that ultimately 

prejudice Sauk-Suiattle. Br. of Swinomish, p. 5. 

 Moreover, Upper Skagit’s assertion that Judge Boldt “specifically 

determined” that Sauk-Suiattle does not have U&A in the Skagit River 

is simply false. Br. of Upper Skagit, p. 23. Judge Boldt’s only Findings 

of Fact regarding the Sauk-Suiattle and the Skagit River are supportive 

of Sauk-Suiattle U&A on the Skagit River. To assert that Judge Boldt 

“specifically determined” otherwise does not reflect the record. In fact, 
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there is significant evidence in the record to support not only a finding 

of ambiguity in Decision I, but that Sauk-Suiattle lived, fished, and 

traveled on the Skagit River at and before treaty times. For these 

reasons, Sauk-Suiattle asks that this Court reverse the district court’s 

ruling on summary judgment and remand for a ruling that recognizes 

the Skagit River as part of the Sauk-Suiattle U&A. 

 

II. PROCEDURAL HISTORY 

 Sauk-Suiattle offers the following brief procedural history to 

address misstatements in both Appellee’s briefs that skew the record.  

Swinomish mistakenly states that “[i]n the district court below, 

Sauk invoked the continuing jurisdiction of the court under Paragraph 

25(a)(1) of Judge Boldt’s injunction . . . to determine whether Sauk’s 

fishing incursion into the main stem of the Skagit River was in 

conformity with Sauk’s U&A finding.” Br. of Swinomish, p. 5. This is 

the opposite of what happened in the district court.  

Upper Skagit initiated the proceedings below by beginning 

emergency proceedings under Paragraph 25(b)(7) of the continuing 

injunction. ER-10, l.8-9. Upper Skagit’s motion for temporary 
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restraining order was denied, but the district court granted its motion 

to open a new subproceeding and request for determination. SER—99-

114; ER—44-50; SER—115-116; ER—63-67; SER—48-49. 

In its request for determination, Upper Skagit requested a 

“determination whether the Skagit River fishery authorized by the 

Sauk-Suiattle Indian Tribe . . . is ‘in conformity with Final Decision #1’. 

. . (what is now Paragraph 25(a)(1) of the Permanent Injunction) . . . .” 

ER-63, l.16-20. Upper Skagit moved for summary judgment and Sauk-

Suiattle moved for dismissal. ER—32-43; ER-10. Ultimately, the district 

court rejected Sauk-Suiattle’s largely jurisdictional arguments and 

considered Upper Skagit’s motion for summary judgment. ER—10-11; 

ER—11-17. The district court considered both the potential ambiguity 

in Sauk-Suiattle’s U&A as well as some of the evidence before Judge 

Boldt. ER—12-13; ER—15-17.  

This history is important because it is determinative of which 

party bore the burden below. Upper Skagit contends that it was Sauk-

Suiattle who was responsible for establishing evidence in favor of 

ambiguity and including the disputed waters in the U&A. Br. of Upper 

Skagit, p.19; pp.25-26. Not so. Upper Skagit bore the burden of showing 
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that the finding was unambiguous and that there was no evidence that 

the disputed waters should be included. Tulalip Tribes v. Suquamish 

Indian Tribe, 794 F.3d 1129, 1133 (9th Cir. 2015).  

Additionally, this brief review of the record undercuts 

Swinomish’s argument that this Court need not reach an examination 

of the evidence before Judge Boldt since his finding is unambiguous. Br. 

of Swinomish, pp. 5-6. The district court did examine the evidence 

before Judge Boldt, and as such, Sauk-Suiattle is free to appeal the 

district court’s ruling. ER—15-17. Harrell v. 20th Century Ins. Co., 934 

F.2d 203, 206 n.1 (9th Cir. 1991). Since the district court engaged in a 

full determination on the merits, its reasoning in that proceeding and 

any errors it may have made are now properly before this Court. See 

discussion infra, §III.D. 

 

III. ARGUMENTS IN REPLY 

 Appellees’ arguments omit or misconstrue key details from the 

record and judicial precedent and have thus prompted this reply.  
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 A. The District Court Was Required to Analyze the 
Disputed Waters in the Context of the Entire Decision 

 
The district court errantly focused on the isolated U&A summary 

paragraph, rather than analyzing the entirety of Decision I. This failure 

to consider the whole decree, particularly the description of Sauk-

Suiattle’s ancestral home within Judge Boldt’s Findings of Fact, led it to 

an incorrect determination that the U&A was unambiguous. 

1. The district court was required to examine the 
entirety of Decision I in contextualizing the U&A. 

 
On appeal, Upper Skagit attempts to reduce analysis of Sauk-

Suiattle’s U&A to a single summary paragraph, devoid of its 

surrounding context, as it did below. Br. of Upper Skagit, p. 20; ER-39. 

This strategy was successful in the district court, which focused on the 

omission of the Skagit River from the single summary paragraph 

description of Sauk-Suiattle’s U&A. ER—14-15. However, this approach 

contravenes the law of this Circuit. 

In examining Judge Boldt’s intent regarding a specific U&A, the 

district court was required to place the U&A within the context of the 

rest of Decision I. See, e.g., United States v. Muckleshoot Indian Tribe, 

235 F.3d 429, 433 (9th Cir. 2000); Tulalip Tribes v. Suquamish Indian 
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Tribe, 794 F.3d 1129, 1133 (9th Cir. 2015). The district court failed to 

consider the entire decision and therefore mistakenly arrived at the 

determination that Sauk-Suiattle’s U&A description was unambiguous. 

In Decision I, Judge Boldt analyzed the treaty term-of-art “usual 

and accustomed.” The court found that this phrase “indicat[ed] the 

exclusion of unfamiliar locations and those used infrequently or at long 

intervals and extraordinary occasions.” U.S. v. Washington, 384 F.Supp. 

312, 332 (W.D. Wash. Feb. 12, 1974). The U&As themselves are defined 

as “every fishing location where members of a tribe customarily fished 

from time to time at and before treaty times, however distant from the 

then usual habitat of the tribe, and whether or not other tribes also 

fished in the same waters.” Id. (emphasis added). See also, Tulalip 

Tribes v. Suquamish Indian Tribe, 794 F.3d 1129, 1131 (9th Cir. 2015).  

Discerning the intent behind Judge Boldt’s often-succinct 

descriptions has proved an intricate undertaking for this Court. See, 

e.g., United States v. Muckleshoot Indian Tribe, 235 F.3d 429, 433 (9th 

Cir. 2000). Wary of simplistic analogies to cannons of construction, this 

Court instead has insisted on an analysis of each U&A that would 

examine the descriptions within the context of the entirety of Decision I. 
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Id. As stated, “the parties’ debate over whether the language of [a 

specific finding] is unambiguous is largely misdirected, inasmuch as an 

analysis of the decision is necessary, whether the text is unambiguous 

or not, in order to understand [that finding] ‘in light of the facts of the 

case.’” Id.  

 Upper Skagit again directs this Court’s attention to the single 

summary paragraph U&A finding, absent the illuminating context of 

the surrounding Findings of Fact. Br. of Upper Skagit, p. 20; ER-39. 

Unfortunately, the district court took up this position as well, focusing 

on the omission of the Skagit River from the single paragraph 

description of Sauk-Suiattle’s U&A. ER—14-15. The district court did 

examine the potential that the deliberate inclusion of Mr. Enick’s 

testimony could have pointed to an expanded Sauk-Suiattle U&A. ER-

16. However, the court ultimately rejected this position. ER-16. Instead, 

the district court found that by adopting Dr. Lane’s description of Sauk-

Suiattle’s principal fisheries in his summary of Sauk-Suiattle U&A, 

Judge Boldt implicitly rejected the possibility of any evidence of Sauk 

fisheries in the Skagit River. ER-16. The district court did not consider 

the ramifications of this conclusion.  
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Upon examination, the district court’s conclusion reveals a logical 

flaw. To hold that Judge Boldt rejected the possibility of Sauk-Suiattle 

fisheries in the Skagit River would mean that Judge Boldt implicitly 

rejected the testimony of Mr. Enick, which references Sauk-Suiattle 

fishing in the Skagit River. The district court’s conclusion that Judge 

Boldt rejected the Enick testimony is directly contradicted by Judge 

Boldt’s citation to that very testimony. Judge Boldt would not have 

included a citation to specific lines of testimony only to reject that 

testimony in the same breath.  

In addition, the district court broke with the requirement to place 

the U&A within the context of the rest of Decision I by failing to 

consider any of the references to the Skagit River in the Findings of 

Fact immediately preceding the U&A summary description. ER—13-17. 

This includes the Finding of Fact that established there was a Sauk-

Suiattle village on the Skagit River. U.S. v. Washington, 384 F.Supp. at 

375-76 (“The Sauk-Suiattle . . . lived on the upper reaches of the Skagit 

River system in 1855 . . . A Sakhumehu village was located at the 

confluence of the Sauk and Skagit Rivers.”) The failure to consider the 

surrounding paragraphs of the decision limited the context with which 
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the district court viewed Judge Boldt’s summary of the Sauk-Suiattle 

U&A and led the district court to miss the inherent ambiguity of a 

summary list that does not include something just discussed. 

This separation of the U&A from the surrounding “facts of the 

case” led to an incorrect conclusion about its ambiguity. If “every fishing 

location where members of a tribe customarily fished from time to time 

at and before treaty times” was considered part of a U&A, then the 

major river that bordered a Sakhumehu village would be part of that 

tribe’s U&A. The deviation from the caselaw requiring an examination 

of the U&A within the context of Decision I caused the district court to 

take an unnecessarily narrow view of the record surrounding Sauk-

Suiattle’s U&A and thereby reach the wrong result. 

2.  The omission of the words “Skagit River” in 
Paragraph 131 of Decision I does not indicate its 
exclusion from Sauk-Suiattle’s U&A. 

 
Even if the analysis of Sauk-Suiattle’s U&A is artificially focused 

on the single-paragraph description of its principal fisheries – as Upper 

Skagit advocates – the jurisprudence of U.S. v. Washington shows that 

the absence of the words “Skagit River” from a single Finding of Fact is 

not determinative. Examples from the claims brought by other tribes 
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demonstrate that even such a reductive view of U&A findings is not as 

conclusive as Upper Skagit and Swinomish claim. Br. of Upper Skagit, 

p. 24; Br. of Swinomish, p. 9; ER-41. 

For example, this Court has previously found that, despite its 

omission from the description of Lummi’s U&A, Whidbey Island was in 

fact included in its U&A. United States v. Lummi Nation, 876 F.3d 

1004, 1009–10 (9th Cir. 2017). This determination was based on a 

reading of Decision I that placed Whidbey Island within the context of 

the Lummi’s likely travel routes throughout its U&A. Id. The Court had 

previously reached a similar decision to include Admiralty Inlet in the 

Lummi U&A even though it was not listed among its fishing grounds. 

United States v. Lummi Nation, 763 F.3d 1180, 1187 (9th Cir. 2014).  

The Suquamish Indian Tribe’s U&A was described by Judge Boldt 

in Decision II as “the marine waters of Puget Sound from the northern 

tip of Vashon Island to the Fraser River including Haro and Rosario 

Straits, the streams draining into the western side of this portion of 

Puget Sound and also Hood Canal.” United States v. State of Wash., 459 

F. Supp. 1020, 1049 (W.D. Wash. Jan. 1, 1978). Despite this brief and 

general description, this Court was able to determine that Judge Boldt 
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intended to include the following seven specific fishing grounds in this 

sparsely worded U&A: Possession Sound, Port Gardner Bay, the mouth 

of the Snohomish River, Cultus Bay, Useless Bay, Mutiny Bay, and 

Admiralty Bay. Tulalip Tribes v. Suquamish Indian Tribe, 794 F.3d 

1129, 1134–36 (9th Cir. 2015).  

This inclusion is of critical importance to this case since Admiralty 

Bay, Mutiny Bay, Useless Bay, Possession Sound, and the Snohomish 

River were all listed as part of the Tulalip Tribes’ U&A in Decision II. 

United States v. State of Wash., 459 F. Supp. 1020, 1059–60 (W.D. 

Wash. Jan. 1, 1978). Therefore, it is evident from Judge Boldt’s order 

that he was acutely aware of these specific and identifiable fishing 

grounds, and yet chose to omit them from his description of 

Suquamish’s U&A. However, as this Court later reasoned, this did not 

mean that they were excluded from the U&A. Tulalip Tribes v. 

Suquamish Indian Tribe, 794 F.3d 1129, 1134–36 (9th Cir. 2015). 

Upper Skagit and Swinomish both argue in their respective briefs 

that the inclusion of the Skagit River in Upper Skagit’s U&A, when 

compared to its omission from Sauk-Suiattle’s summary U&A, is 

conclusive evidence of Judge Boldt’s intent. Br. of Upper Skagit, p. 24; 
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Br. of Swinomish, p. 9; ER-41. This theory runs counter to this Court’s 

determination in the Suquamish example above. Five of the seven 

specific fishing grounds listed in Tulalip’s U&A were later found to be 

part of Suquamish’s U&A, despite their omission from Suquamish’s 

U&A description. Cf. United States v. State of Wash., 459 F. Supp. 1020, 

1049, 1059–60 (W.D. Wash. Jan. 1, 1978) with Tulalip Tribes v. 

Suquamish Indian Tribe, 794 F.3d 1129, 1134–36 (9th Cir. 2015). In 

Suquamish’s case, Judge Boldt had specifically listed five locations in 

another tribe’s U&A while omitting those locations from the Suquamish 

U&A. This fact did not deter this Court from finding that they were, 

nonetheless, included in Suquamish’s U&A. Therefore, the argument 

that by listing the Skagit River in Upper Skagit’s U&A and not 

including it in Sauk-Suiattle’s summary U&A Judge Boldt intentionally 

excluded it from Sauk-Suiattle’s U&A, is not conclusive. Cf. United 

States v. State of Wash., 459 F. Supp. 1020, 1049, 1059–60 with Tulalip 

Tribes v. Suquamish Indian Tribe, 794 F.3d 1129, 1134–36. 

Upper Skagit attempts to distinguish cases like Suquamish from 

the case at bar. According to its view, in “prior proceedings . . . the 

moving party sought to prove that despite using broad language (e.g., 
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‘Puget Sound’), Judge Boldt did not intend to include a particular 

portion of the identified area (e.g., Saratoga Passage).” Br. of Upper 

Skagit, p. 18. There is an appealing logic to this position: a U&A the 

size of the Suquamish’s, which spans the entire western part of Puget 

Sound, must necessarily include the smaller bays located within that 

western portion. Tulalip Tribes v. Suquamish Indian Tribe, 794 F.3d 

1129, 1134–36 (9th Cir. 2015). Assuming arguendo that this logic is 

applicable to the case at bar, it operates in Sauk-Suiattle’s favor.  

Sauk-Suiattle’s summary U&A description includes the Sauk 

River to the southwest, and the Cascade River to the northeast. U.S. v. 

Washington, 384 F.Supp. 312, 376 ¶131. These rivers are connected by 

the Skagit River. ER-35, Fig. 1. If the Sauk-Suiattle U&A is bounded by 

the Sauk River to the southwest and the Cascade River to the 

northeast, by Upper Skagit’s own logic, it necessarily includes the 

Skagit River in between, whether the Skagit River was specifically 

mentioned in Judge Boldt’s U&A summary or not. As discussed, infra, § 

III.D, this conclusion is even more apparent when likely travel routes 

between the various points of Sauk-Suiattle’s U&A are considered.  
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Finally, Upper Skagit contends that Sauk-Suiattle “cannot reach 

outside the areas identified in the Findings of Fact [to] claim a right to 

exercise their treaty rights.” Br. of Upper Skagit, p. 23 (internal 

quotation omitted). The area that Sauk-Suiattle authorized fishing in is 

within the area “identified in the Findings of Fact.” Br. of Sauk-

Suiattle, pp. 7-8; ER—26-27. It is an area of the Skagit River that 

begins at the Cascade and runs downstream. Br. of Sauk-Suiattle, p. 7; 

ER—26-27. The area stops short of the Sauk River but lies entirely 

between the Cascade and Sauk Rivers. Therefore, it is within the “area 

identified in the Finding of Fact.” 

B. The Specific Evidence Considered by Judge Boldt 
Gives Rise to Ambiguities in His Description of Sauk-
Suiattle’s U&A 

 
 Upper Skagit attempts to impose a new and more restrictive 

standard on this Court by suggesting that only the citations to evidence 

that directly follow Judge Boldt’s summary U&A description should be 

considered in determining Judge Boldt’s intent. Br. of Upper Skagit, pp. 

20-21. This does not accurately reflect the appropriate standard. See, 

e.g., Upper Skagit Indian Tribe v. Washington, 590 F.3d 1020, 1024 (9th 

Cir. 2010) (“The determination [of ambiguity] is to be based on the 
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record before Judge Boldt. . . .”); Muckleshoot Tribe v. Lummi Indian 

Tribe, 141 F.3d 1355, 1359 (9th Cir. 1998) (“Where the judgment is 

ambiguous or fails to express the rulings with clarity, the entire record 

before the issuing court and the findings of fact may be referenced in 

determining what was decided.”) (internal quotation omitted) (emphasis 

added). While the district court did recite the correct standard, it did 

not examine the entire record of evidence before Judge Boldt. ER-12. 

Such an examination will reveal that Judge Boldt’s summary of Sauk-

Suiattle’s U&A is unquestionably ambiguous. 

1. The U&A is facially ambiguous.  
 

Before examining the evidence cited to by Judge Boldt, it is 

important to note that the written summary description of Sauk-

Suiattle’s U&A is facially ambiguous. The description – of the fishing 

grounds of a river-bound people – lists both the Sauk and Cascade 

Rivers. U.S. v. Washington, 384 F.Supp. 312, 376 ¶131. It does not list 

the most obvious (indeed, only) major watercourse between these rivers: 

the Skagit River. While Upper Skagit and Swinomish both rely on this 

omission as evidence of Judge Boldt’s intent to exclude the Skagit River, 

it just as easily could have been Judge Boldt’s intent to make a 
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summary, non-exhaustive list of the Tribe’s principal fisheries, with no 

need for the court to state the obvious—that U&A includes other 

fisheries that connect principal fisheries. As discussed, supra §III.B.2, 

by Upper Skagit’s own logic (and based on this Court’s jurisprudence): if 

the U&A – bounded by the named geographic landmarks in the 

description – is large enough to subsume another landmark, that 

landmark may logically be included in the U&A. Cf. United States v. 

State of Wash., 459 F. Supp. 1020, 1049, 1059–60 with Tulalip Tribes v. 

Suquamish Indian Tribe, 794 F.3d 1129, 1134–36. Here, the Cascade 

River and the Sauk River serve as boundaries to Sauk-Suiattle’s U&A. 

They are connected by the Skagit River, all of which is part of the Sauk-

Suiattle U&A. 

2. Addition of Mr. Enick’s testimony heightens 
ambiguity. 

 
 Both Appellees highlight Sauk-Suiattle’s submission of proposed 

findings of fact, which were adopted by Judge Boldt nearly verbatim. 

Br. of Upper Skagit, pp. 11-12; Br. of Swinomish, p. 9. Both argue that 

Sauk-Suiattle cannot now complain of getting what it wanted.  

 First, Sauk-Suiattle asks this Court to take note of the 

circumstances in which the proposed findings of fact were offered. As 
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plainly evident from the cover page of Decision I itself, Sauk-Suiattle 

was, at the time, represented by attorneys who were simultaneously 

representing four other tribes in the litigation. U.S. v. Washington, 384 

F.Supp. 312, 325. Second, this Court applies additional scrutiny to 

district court findings when they are adopted verbatim from proposed 

findings of fact. United States v. State of Wash., 641 F.2d 1368, 1371 

(9th Cir. 1981). “Verbatim adoption of proposed findings of fact by the 

district court is ordinarily disfavored and calls for close scrutiny by an 

appellate court.” Id. See also, Baida v. First Unum Life Ins. Co., 261 F. 

App'x 29, 32 (9th Cir. 2007) (“[T]he wholesale and verbatim adoption of 

one party’s findings requires us to review the record and the district 

court’s opinion more thoroughly.”) (citation omitted). Even passing 

scrutiny of the adopted findings of fact reveals that Judge Boldt made 

an addition to Sauk-Suiattle’s U&A which created further ambiguity. 

As noted by Upper Skagit, Judge Boldt added the citation to Mr. 

Enick’s written testimony to the proposed findings of fact. Br. of Upper 

Skagit, p. 11. Moreover, Judge Boldt cited to specific lines of Mr. Enick’s 

testimony, choosing to include within that citation the statements that 

the Sauk-Suiattle fished “wherever the people were” and that those 
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people lived “up and down the Skagit River.” If Judge Boldt had 

intended to exclude the Skagit River from the Sauk-Suiattle U&A, he 

would not have cited to Mr. Enick’s testimony.  

Judge Boldt could have curtailed this citation further, citing only 

to Mr. Enick’s answer that the Sauk-Suiattle fished “mostly on the 

Sauk River, the whole river, and all of the streams coming into the 

river, that’s where the Indians fished.” He chose not to. The selection of 

six specific lines that included the Skagit River created ambiguity in the 

description of Sauk-Suiattle’s U&A by suggesting a Sauk-Suiattle U&A 

that originates from its home base on the Skagit River and extends to 

the upper reaches of the associated tributaries connected by that river. 

Swinomish claims that, to reach this conclusion, Sauk-Suiattle 

has “distorted” the record before Judge Boldt. Br. of Swinomish, pp. 12-

17. Swinomish argues that the testimony of James Enick should not be 

considered evidence in support of a U&A in the Skagit River because it 

is contradicted by the testimony of Dr. Lane. Br. of Swinomish, p. 13. If 

that argument is taken at face value, any contradiction between the 

pieces of evidence adopted and cited by Judge Boldt would create 
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ambiguity. Such an ambiguity would be further reason to explore the 

evidence before Judge Boldt more diligently.  

Further, Swinomish argues that the testimony of Mr. Enick 

should be discounted because he does not provide a foundation for his 

statements, and it is not “clear that he was even addressing Sauk 

residence 118 years after the treaty.” Br. of Swinomish, p. 13. It is 

unclear what Swinomish expects to gain by objecting to the foundation 

for Mr. Enick’s testimony at this late juncture. Regardless, the 

testimony was admitted into the record and relied on by Judge Boldt in 

his findings. U.S. v. Washington, 384 F.Supp. 312 at 358, ¶¶31, 33; and 

376, ¶131. The court saw fit to admit this evidence and cite it in support 

of Finding of Fact 131 (Sauk-Suiattle’s U&A). Id. at ¶131. To the extent 

that this citation conflicts with other evidence, creates confusion, or 

raises questions regarding Sauk-Suiattle’s U&A, such conflict supports 

a finding of ambiguity. 

3. Analysis of Decision I points to further 
ambiguity. 

 
 One of the most obvious ambiguities raised by Judge Boldt’s 

findings was that he found as a matter of fact that the Sauk-Suiattle 

had a village at the confluence of the Sauk and Skagit Rivers during 
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treaty times, but then neglected to mention the Skagit River in Sauk-

Suiattle’s summary U&A finding. U.S. v. Washington, 384 F.Supp. 312, 

375-76. Upper Skagit contends that this operates as a rejection of the 

Skagit River’s inclusion in the U&A. Br. of Upper Skagit, p. 23. 

Swinomish argues that Judge Boldt was just plain wrong. Br. of 

Swinomish, p. 3 (“Lane’s report on Sauk location and fishing 

meticulously marshals several sources contemporaneous with the treaty 

to show that Sauk did not live along the Skagit River.”). Swinomish 

relies on a cherry-picked description from George Gibbs (as relayed by 

Dr. Lane) to claim that there was no Sauk-Suiattle residence on the 

Skagit River. Br. of Swinomish, p.13. However, this ignores not only 

Judge Boldt’s written findings of fact in Decision I, but also the evidence 

relied on to establish them. Both Appellees overlook critical evidence to 

advocate for an uncritical interpretation of Paragraph 131. 

 If any part of Decision I related to Sauk-Suiattle is unambiguous, 

it is Judge Boldt’s finding that a “Sakhumehu village was located at the 

confluence of the Sauk and Skagit Rivers.” U.S. v. Washington, 384 

F.Supp. 312, 375-76 ¶129. This finding is directly supported by citation 

to USA-58, the hand-drawn map from George Gibbs showing the precise 
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location of the village. Id. Ambiguity is created by taking the 

contradictory positions urged by Appellees: that at treaty times, Sauk-

Suiattle lived on the banks of the Skagit River, but yet the Skagit River 

should not be included in the Sauk-Suiattle U&A. If the positions are 

reconciled so that Sauk-Suiattle lived and fished in the Skagit, thus 

making it part of their U&A, there is no ambiguity.  

 Judge Boldt’s related finding that the “Sauk-Suiattle Tribe is 

composed primarily of the descendants of the Sakhumehu and other 

Indians who lived on the upper reaches of the Skagit River system in 

1855” is supported in part by citation to Exhibit UPS-2. Id. UPS-2 is a 

report from the Committee on Interior and Insular Affairs to the United 

States Senate related to a proposed funding disbursement to various 

tribes. FER-3. In the view of that Committee, “Upper Skagit” was a 

broader group identity that historically had included the Sakhumehu. 

FER-6. “The Upper Skagits, in aboriginal times, consisted of 10 

autonomous ‘extended villages’ along the Upper Skagit River and its 

tributaries, the Sauk and Suiattle Rivers. . . .” FER-6. While it appears 

that Judge Boldt adopted a more nuanced and tribe-specific view of the 

residents of the Skagit River (distinguishing Upper Skagit and Sauk-
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Suiattle in accordance with Dr. Lane’s findings), UPS-2 nevertheless 

provides further support for the Sauk-Suiattle residence on the Skagit 

River. 

 The evidence provided by the Gibbs map and UPS-2 is in addition 

to the other evidence discussed in Sauk-Suiattle’s initial brief that 

tends to show residence along the Skagit River and therefore creates 

ambiguity in a U&A that does not explicitly include the Skagit River. 

Judge Boldt’s determination in Finding of Fact 132 that Sauk-Suiattle 

“traveled to the saltwater to procure marine life” is a strong implication 

that it used the Skagit River for what it was at the time: a navigable 

highway to get from areas within the Skagit River watershed to Puget 

Sound. U.S. v. Washington, 384 F.Supp. 312, 376 ¶132. Initial Br., p. 

25. This finding is supported by another piece of evidence before Judge 

Boldt: the report of Dr. Lane. In Exhibit USA-29, Dr. Lane found that 

“the Sauk people traveled to the saltwater to procure marine life, 

particularly shellfish, unavailable in their own territory.” ER-96. As 

previously argued, with none of the rivers listed in the summary of 

Sauk-Suiattle’s U&A connecting to the saltwater of Puget Sound, the 

obvious implication is that the Sauk-Suiattle traveled to the coast on 
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the Skagit River. Initial Br., p. 25. When a waterway that Sauk-Suiattle 

resided on and so critical to its way of life is omitted from its U&A, it 

creates an ambiguity in the findings. When added to the testimony of 

James Enick and the explicit evidence of residence on the Skagit River, 

the record evidence is in direct conflict with any version of the Sauk-

Suiattle U&A that does not include the Skagit River.  

 

C. Once Ambiguity was Established, Upper Skagit 
Needed to Show There Was No Evidence in the Record 
That Sauk-Suiattle Fished or Traveled in the Skagit 

 
 As the moving party below, Upper Skagit bore the burden of 

“showing that there was no evidence before Judge Boldt that would 

indicate that the contested area was included or excluded in the U&A of 

the nonmoving tribe.” Tulalip Tribes v. Suquamish Indian Tribe, 794 

F.3d 1129, 1133 (9th Cir. 2015). In other words, Upper Skagit was 

required to show that there was no evidence in the record that could 

have supported a finding that Sauk-Suiattle fished or traveled in the 

Skagit River. See, e.g., Id. at 1135; Upper Skagit Indian Tribe v. 

Washington, 590 F.3d 1020, 1023 (9th Cir. 2010). On appeal, Upper 

Skagit does not address this requirement in any detail, stating only 
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that “there was no evidence before Judge Boldt indicating that the 

Skagit River should have been included in Sauk’s U&A.” Br. of Upper 

Skagit, p. 26. 

Although Swinomish accuses Sauk-Suiattle of conducting a 

“treasure hunt,” examination of the entire record before Judge Boldt is 

required. Compare Br. of Swinomish, p. 11. with Upper Skagit Indian 

Tribe v. Suquamish Indian Tribe, 871 F.3d 844, 848 (9th Cir. 2017). The 

presence of some evidence tending towards inclusion is sufficient to 

place disputed waters within a U&A. Tulalip Tribes v. Suquamish 

Indian Tribe, 794 F.3d at 1135. The record does in fact contain 

significant evidence of Sauk-Suiattle travelling on and fishing in the 

Skagit River, and therefore the district court erred in finding that there 

was no evidence in support of including the Skagit River in the Sauk-

Suiattle U&A. 

1. There is evidence of Sauk-Suiattle travel on the 
Skagit River during treaty times. 

 
 The Sauk and Cascade Rivers are indisputably part of the Sauk-

Suiattle U&A. U.S. v. Washington, 384 F.Supp. 312, 376 ¶131. 

Likewise, Judge Boldt found that the Sauk-Suiattle traveled to the 

saltwater. Id. at ¶132. There is a single river that connects all three of 
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these locations, and the Sauk-Suiattle lived on it. Id. at ¶129 (“A 

Sakhumehu village was located at the confluence of the Sauk and 

Skagit Rivers.”); Id. at 131 (citing MS-10, p. 3, l. 1-6 (The Sauk-Suiattle 

fished “wherever the people were” and lived “up and down the Skagit 

River”)).  

How the Sauk-Suiattle would travel between these locations 

without using the Skagit River is never suggested or explained. Given 

that the forest in that area was nearly impenetrable, according to Dr. 

Lane (ER-110), logic dictates that the Skagit River was widely used by 

the Sauk-Suiattle for transportation. Judge Boldt had evidence before 

him that Sauk-Suiattle who wished to travel in the winter were unable 

to do so until the river thawed. ER—90, 93. All of this is more than 

some evidence that Sauk-Suiattle traveled on the Skagit River. 

2. There is evidence of Sauk-Suiattle fishing in the 
Skagit River during treaty times. 

 
In addition to this evidence of travel on the Skagit River, there 

was evidence before Judge Boldt that the Sauk-Suiattle fished on the 

river. Mr. Enick’s testimony provides evidence that the Sauk-Suiattle 

fished the Skagit River. ER-71. Further, Dr. Lane provided evidence 

that the “Sauk . . . located their villages along rivers and streams where 
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they had access to productive fisheries.” ER-92. The Sauk-Suiattle had 

a village on the banks of the Skagit River during treaty times – a 

productive fishery then as it is now. U.S. v. Washington, 384 F.Supp. 

312, 375-76 ¶129.  

In support of this finding, Judge Boldt cited to exhibit UPS-2. Id. 

This exhibit not only provides evidence of residence on the Skagit 

(discussed supra, §III.C.3.), but provides additional evidence that Sauk-

Suiattle fished on the Skagit River. Describing the Upper Skagit bands 

more broadly (in a way that clearly includes Sauk-Suiattle), the Report 

states that “their life was oriented about the Skagit River. It furnished 

the mainstay of their food supply, the salmon.” FER-6.  

Finally, as Judge Boldt highlighted in his findings of fact, the 

Sauk-Suiattle “intermarried to a considerable extent with the Upper 

Skagit and Stillaguamish Indians.” U.S. v. Washington, 384 F.Supp. 

312, 375-76 ¶129. This assertion, too, is supported by UPS-2 (though 

Judge Boldt did not cite to it in support of this specific finding). FER-6 

(“The intertribal relation of the Upper Skagit Bands has been described 

as friendly, and they hunted and fished together, often intermarried . . . 

.”). The findings related to tribal intermarriage are critical, as Judge 
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Boldt recognized that “people moved about to resource areas where they 

had use patterns based on kinship or marriage.” Id. at 351, ¶4. Dr. 

Lane’s understanding of inter-tribal relations indicates that inter-

marriage between tribes would grant usage rights to tribal fishing 

grounds. Initial Br., pp. 39-40.  

Upper Skagit contends that such fishing was by invitation only. 

Br. of Upper Skagit, p. 21. Upper Skagit bases this contention on a 

quote from Dr. Lane’s report that “some of the Sauk people went to the 

Baker River to fish with Upper Skagit friends and relatives there.” Br. 

of Upper Skagit, p. 21. Fishing with is not necessarily fishing by 

invitation only and Upper Skagit leaps to unsupported conclusions in its 

reading of this passage. Further, Upper Skagit offers no caselaw in 

support of its claim that invitational fishing would somehow not qualify 

a tribe for U&A. The fact that intermarried tribes fished together on 

parts of the Skagit River system where they had usage rights is not in 

conflict with the material quoted by Upper Skagit, Dr. Lane’s report, or 

UPS-2.  

This evidence, which was before Judge Boldt at the time of his 

decision, constitutes more than some evidence that Sauk-Suiattle fished 
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the Skagit River at and before treaty times. Therefore, Upper Skagit 

failed to meet their burden of demonstrating that there was no evidence 

of Sauk-Suiattle fishing or travel on the Skagit River.  

 

D. The Foregoing Arguments Have Not Been Waived 
 
 On appeal, Upper Skagit claims that Sauk-Suiattle waived any 

arguments that there was evidence of Sauk-Suiattle travel on and 

fishing in the Skagit River as these arguments were not presented 

below. Br. of Upper Skagit, p. 25. This position is not supported by law 

or the facts of this case. Sauk-Suiattle raised this issue below; but even 

if it had not, Upper Skagit did, and the district court considered it. 

Sauk-Suiattle is now free to argue the case as it sees fit. 

As the Supreme Court has established, claims may be waived, but 

a party is not limited by the arguments it raised or chose not to raise 

below. See, Yee v. City of Escondido, Cal., 503 U.S. 519, 534–35 (1992); 

United States v. Pallares-Galan, 359 F.3d 1088, 1095 (9th Cir. 2004) 

(“As the Supreme Court has made clear, it is claims that are deemed 

waived or forfeited, not arguments.”) (citation omitted). Further, even 

when an issue is not raised by a party in a proceeding below, this 
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Circuit will generally not deem the issue waived if the district court 

considered the issue. See, Tarabochia v. Adkins, 766 F.3d 1115, 1128 

n.12 (9th Cir. 2014); Cmty. House, Inc. v. City of Boise, 490 F.3d 1041, 

1054 (9th Cir. 2007). Previously, where a prevailing party has raised an 

issue and the district court has considered it, this Court has taken it up 

on appeal, even when the appealing party did not respond to the issue 

below. See, Tarabochia, 766 F.3d at 1128 n.12; Harrell v. 20th Century 

Ins. Co., 934 F.2d 203, 206 n.1 (9th Cir. 1991) (“We reject Scott’s 

argument that the Harrells’ failure to address the statute of limitations 

issues . . . constitutes a waiver of their right to raise these issues on 

appeal . . . the statute of limitations issues were raised and thoroughly 

briefed by Scott before the district court. Cases relied on by Scott where 

issues were never brought before the district court are therefore 

properly distinguishable.”) (citations omitted).  

  First, Sauk-Suiattle did in fact raise these arguments below. In 

denying Upper Skagit’s motion for a temporary restraining order, the 

district court summarized Sauk-Suiattle’s arguments as follows:  

Because Judge Boldt discussed a Sauk-Suiattle village “at the 
confluence of the Sauk and Skagit Rivers,” generally accepted the 
findings of Dr. Lane, and Dr. Lane testified that Sauk-Suiattle 
“principal fisheries . . . were the headwaters of Skagit River,” 
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Sauk-Suiattle argues that Judge Boldt necessarily included “the 
upper reaches of the Skagit River” in its U&A. Dkt. #7 at 6. 
Further, Sauk-Suiattle points to evidence that its ancestors “lived 
‘up and down the Skagit River’ and that members of the Tribe 
fished ‘wherever the people were.’” Id. 
 

United States v. Washington, No. C70-9213 RSM, 2020 WL 5893377, at 

*3 (W.D. Wash. Oct. 5, 2020), reconsideration denied, No. 20-01 RSM, 

2020 WL 8617241 (W.D. Wash. Nov. 10, 2020). Further, in its response 

to Upper Skagit’s motion for summary judgment below, Sauk-Suiattle 

argued that some of the evidence before Judge Boldt created ambiguity. 

SER-31, l. 8-19. Particularly, Sauk-Suiattle relied on Dr. Lane’s report 

at Exhibit USA-29 and Mr. Enick’s testimony. SER-31. The district 

court recognized this as opposition to Upper Skagit’s motion “on the 

merits.” ER-6, l.3-4. 

 Second, Upper Skagit raised arguments regarding the evidence 

before Judge Boldt below, rendering its arguments on waiver 

inapplicable. ER-25; ER—38-41 (“Upper Skagit filed evidence that was 

before Judge Boldt bearing on this issue. . .”). The district court, acting 

in response to Upper Skagit’s request for determination, considered the 

ultimate issue of whether Sauk-Suiattle’s U&A included the Skagit 
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River, employing the two-step analysis required by the Muckleshoot 

trilogy. ER—13-17.  

The fact that Sauk-Suiattle has refined its arguments on appeal 

does not mean that these arguments are waived. This Circuit has been 

clear: once the district court takes up the issue, it is fair game for 

appeal. See, e.g., Cmty. House, Inc. v. City of Boise, 490 F.3d 1041, 1054 

(9th Cir. 2007) (“[E]ven if a party fails to raise an issue in the district 

court, we generally will not deem the issue waived if the district court 

actually considered it.”). On appeal, a party is free to argue the issue as 

it sees fit. See, Yee, 503 U.S. at 534–35 (“Once a federal claim is 

properly presented, a party can make any argument in support of that 

claim . . . .”).  

 

E. Deference to the District Court is Reduced  

 Swinomish emphasizes throughout its brief that this Court grants 

deference to a district court that has long presided over a decree. Br. of 

Swinomish, pp. 2, 4, 6. In support, Swinomish relies on Muckleshoot 

Indian Tribe v. Tulalip Tribes, 944 F.3d 1179, 1183 (9th Cir. 2019). Br. 

of Swinomish, p. 2. That case specifically states that this Court 
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“typically gives deference to the district court’s interpretation based on 

the court’s extensive oversight of the decree from the commencement of 

the litigation to the current appeal.” Muckleshoot, at 1183. (emphasis 

added). This language is important to note because Swinomish claims 

this citation supports deference to Judge Martinez, specifically. Br. of 

Swinomish, p. 2. It does not. Judge Martinez has not preceded over U.S. 

v. Washington since “the commencement of the litigation.” The caselaw 

relied on by this Court for the citation in Muckleshoot makes it clear 

that deference is reduced when a series of judges have presided over the 

case since the initial ruling. See, United States v. Walker River 

Irrigation Dist., 890 F.3d 1161, 1169 (9th Cir. 2018) (“[D]eference to the 

district court is reduced where, as here, the district judge has not 

overseen the litigation from its inception.”).  

 

F. Swinomish’s Argument on Finality is Out of Place in a 
Continuing Injunction Setting 

 
 Swinomish relies on inapplicable caselaw to assert that “finality 

concerns” should somehow prevent Sauk-Suiattle from appealing the 

results of a request for determination proceeding brought by another 

tribe. Br. of Swinomish, p. 19. Swinomish did not raise these concerns 
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in the district court when Upper Skagit moved for the opening of a new 

subproceeding. The district court, likewise, gave no thought to finality 

when ordering the opening of a new subproceeding and docketing Upper 

Skagit’s request for determination. ER-11, l. 18-19; SER—48-49.  

 This is perhaps because Judge Boldt’s decree has included a 

continuing injunction since its inception. U.S. v. Washington, 384 

F.Supp. 312, 413-420. This injunction has always provided the right for 

the parties to Decision I to invoke the continuing jurisdiction of the 

district court to “determine whether or not the actions, intended or 

effected by any party . . . are in conformity with Final Decision #1 or 

this injunction . . . .” Id. at 419. The injunction was later amended to 

formalize the process for initiating such a proceeding. U.S. v. 

Washington, 18 F.Supp. 3d 1172, 1213-15 (W.D. Wash. Aug. 24, 1993). 

Upper Skagit invoked this continuing jurisdiction to request the 

opening of a new subproceeding in the district court. ER-63.  

 Swinomish relies on a case where this Court resolved a conflict in 

its own precedent to determine that federal recognition of a tribe was 

not an extraordinary circumstance that would justify reopening U.S. v. 

Washington to assert claims a tribe was previously unable to bring. 
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United States v. Washington, 593 F.3d 790, 793, 799–801 (9th Cir. 

2010). Br. of Swinomish, p. 19. Reopening Decision I to litigate the 

rights of a tribe that was not involved in the initial decision is a far cry 

from invoking the continuing injunction.  

 Further, this argument rings hollow when offered in response to 

Sauk-Suiattle’s appeal, but not in response to Upper Skagit’s litigation 

in the district court. In the district court, Swinomish initially urged 

further mediation, but did not raise finality concerns. ER—8-9 (“While 

not challenging the merits of Upper Skagit’s motion, Swinomish felt 

prejudiced by the rapid-fire motion for summary judgment.”) (emphasis 

added). Ultimately, Swinomish withdrew its motion and instead 

indicated “support for Upper Skagit’s motion for summary judgment.” 

ER-9. In other words, at the district court, Swinomish supported 

opening a new subproceeding and a decision in Upper Skagit’s favor. It 

now raises “finality concerns” due to an appeal based on the litigation it 

supported in the district court.  
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G. Sauk-Suiattle Was Not Required to Raise These 
Claims Previously 

 
 Lastly, although not a dispositive issue, Sauk-Suiattle addresses 

both Appellee’s references to the fact that Sauk-Suiattle has not 

previously brought contentions regarding its U&A before the courts. Br. 

of Swinomish, p. 18; Br. of Upper Skagit, pp. 14-15. As explained by 

documents in Appellee’s Supplemental Excerpts of Record: Sauk-

Suiattle, Upper Skagit, and Swinomish previously had an inter-tribal 

agreement that included provisions for Sauk-Suiattle to fish the Skagit 

River. SER—4-5; 62. Sauk-Suiattle was therefore able to have at least 

some access to the Skagit River fisheries without pursuing costly 

litigation. Notably, neither Swinomish nor Upper Skagit can point to a 

requirement in the continuing injunction that governs when such 

claims must be raised. If Judge Boldt (or a subsequent judge 

responsible for monitoring the decree) had intended to cut off claims 

past a certain date, such a provision would have been included in the 

continuing injunction. It was not.  
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IV. CONCLUSION 

 Judge Boldt’s summary description of Sauk-Suiattle’s U&A is 

ambiguous. Whether it is the inherent ambiguity of naming two major 

rivers, but not the single river that connects them; the ambiguity of 

acknowledging that Sauk-Suiattle lived on the Skagit River, but then 

not naming the Skagit River in the summary U&A description; or (as 

Swinomish points out) the potentially contradictory evidence that was 

used to support the U&A; the finding is ambiguous. That ambiguity 

should have been recognized by the district court below. It was not.  

 In light of this ambiguity, Upper Skagit had the burden to 

demonstrate that there was no evidence in the record before Judge 

Boldt (or elsewhere in Decision I) that tended toward the inclusion of 

the Skagit River in Sauk-Suiattle’s U&A. That burden was not met and 

cannot be met.  

 “Summary judgment in favor of the responding party is 

appropriate if it can establish that it fished in or traveled through the 

disputed waters.” ER-13, l.1-3. Therefore, this Court should reverse the 

district court’s decision on summary judgment and remand for a 

decision that recognizes the ambiguity of the summary list of Sauk-
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Suiattle’s U&A and the evidence that the Skagit River was included in 

that U&A. 
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Seattle, WA 98101 
888.952.5242 
jmaglio@mctlaw.com 
ebanfelder@mctlaw.com 
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