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CORPORATE DISCLOSURE STATEMENT 
 

 Appellee Swinomish Indian Tribal Community is a federally recognized 

Indian tribe. Accordingly, a corporate disclosure statement is not required by Federal 

Rule of Appellate Procedure 26.1.  
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ISSUE PRESENTED 
 

 Did Judge Boldt intend to exclude any waters of the main stem of the Skagit 

River from the following finding of the usual and accustomed grounds and stations 

of the Sauk-Suiattle Indian Tribe (Sauk) described and determined in U.S. v. 

Washington, 384 F. Supp. 312, 376 (W.D. Wash. 1974) (Final Decision No. 1): 

The usual and accustomed fishing places of the Sauk River Indians at 
the time of the treaty included the Sauk River, Cascade River, Suiattle 
River, and the following creeks which are tributary to the Suiattle River 
– Big Creek, Tenas Creek, Buck Creek, Lime Creek, Sulphur Creek, 
Downey Creek, Straight Creek, and Milk Creek.  Bedal Creek, tributary 
to the Sauk River, was also a Sauk fishing ground. 
 

STATEMENT OF THE CASE 
 

 The Swinomish Indian Tribal Community (Swinomish) adopts and 

incorporates in this brief the Statement of the Case and Argument contained in the 

contemporaneously filed Plaintiff Appellee Brief of the Upper Skagit Indian Tribe 

(Upper Skagit).  We submit further argument below. 

SUMMARY OF ARGUMENT 
 

 This appeal involves an attempt by the Sauk-Suiattle Indian Tribe (Sauk) to 

add portions of the Skagit River main stem to its usual and accustomed fishing places 

(U&As). U&As prescribe the area within which a tribe may exercise its treaty fishing 

rights.  Sauk’s U&As were adjudicated 48 years ago as part of the original district 
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court decision in U.S. v. Washington, 384 F. Supp. 312, 376 (W.D. Wash. 1974) 

(Final Decision No. 1): 

The usual and accustomed fishing places of the Sauk River Indians at 
the time of the treaty included the Sauk River, Cascade River, Suiattle 
River, and the following creeks which are tributary to the Suiattle River 
– Big Creek, Tenas Creek, Buck Creek, Lime Creek, Sulphur Creek, 
Downey Creek, Straight Creek, and Milk Creek.  Bedal Creek, tributary 
to the Sauk River, was also a Sauk fishing ground. 
 

 The task for the Court in such cases is to determine whether the district court 

judge, Judge George Boldt, intended to include in Sauk U&As any waters in the 

main stem of the Skagit River.  The Court’s task is to “construe the judgment so as 

to give effect to the intention of the issuing court.”  Muckleshoot Tribe v. Lummi 

Indian Tribe, 141 F.3d 1355, 1359 (9th Cir. 1998). The Court must determine that 

intent by examination of the U&A finding itself and the record upon which the Judge 

Boldt made the decision. Id. 

 In the District Court below Judge Martinez conducted such an examination 

and concluded that Judge Boldt did not intend to include any waters of the main stem 

of the Skagit River in Sauk’s U&As.  ER 17 That decision is entitled to deference.  

Muckleshoot Indian Tribe v. Tulalip Tribes, 944 F.3d 1179, 1183 (9th Cir. 2019). 

(specifically addressing Judge Martinez). 

 The language of the Sauk U&A is unambiguous, and there is no indication 

that Judge Boldt “intended something other than its apparent meaning.” U.S. v. 

Muckleshoot Indian Tribe, 235 F.3d 433 (9th Cir. 2000). The unambiguous language 
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of the U&A finding, and an examination of the record before Judge Boldt, 

demonstrate that Judge Boldt weighed the evidence before him and intended to limit 

Sauk U&As as specifically stated and to exclude other areas, including the main 

stem of the Skagit River.  Furthermore, Sauk urged Judge Boldt to make that specific 

finding by including it as a proposed finding of fact in its post-trial briefing.  SER 

90. 

 In revisiting the U&A finding, Sauk distorts the record before Judge Boldt.  

Two examples illustrate this point.  First, Sauk relies heavily upon a single sentence 

in the testimony of James Enick, ER 71, to claim that Sauk members lived along the 

Skagit River, from which it then extrapolates that Sauk has U&As there.  Sauk Brf. 

pp. 21-23, 37.  This comment, made by a Sauk member 120 years after the treaty 

and unsupported by any foundation, is flatly contrary to the expert report of Dr. 

Barbara Lane.  Lane’s report on Sauk location and fishing meticulously marshals 

several sources contemporaneous with the treaty to show that Sauk did not live along 

the Skagit River.  ER 86-94. 

 In the second instance, Sauk misapprehends certain comments made by Dr. 

Lane in her testimony in Final Decision No. 1.  Sauk Brf. 18-19, 23.  Taken in 

context, the comments do not support Sauk’s claim.  Those comments that are the 

product of a view held by Dr. Lane concerning U&As that Judge Boldt clearly 
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rejected, and so have no bearing on Judge Boldt’s intent, except by negative 

implication. 

 At bottom, Sauk’s argument is a thinly veiled attempt to persuade this Court  

to examine the same evidence that was before Judge Boldt in 1974 and come up with 

a different decision – and appeal on the merits 48 years after the fact.  It seeks relief 

from the judgment in the guise of discerning Judge Boldt’s intent.  The approach 

Sauk urges is not support in Ninth Circuit law and flies in the face of finality 

concerns, which are heightened in this complex case on the verge of its sixth decade. 

U.S. v. Washington, 593 F.3d 790 (9th Cir. 2010)(en banc). 

ARGUMENT 
 

 Swinomish adopts and incorporates in this brief the Argument contained in 

the contemporaneous Upper Skagit appellee brief, and submits the additional 

argument below. 

I. STANDARD OF REVIEW. 
 

 Sauk correctly notes that the usual standard of review of a summary judgment 

is de novo.  However, this case involves the interpretation of a provision of the decree 

in Final Decision No. 1, namely the Sauk U&A determination.  Accordingly, the 

decision of Judge Martinez, who has presided over U.S. v. Washington for over 17 

years, is entitled to deference due to his extensive oversight of the case.  Muckleshoot 
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Indian Tribe v. Tulalip Tribes, 944 F.3d 1179, 1183 (9th Cir. 2019). This Court will 

uphold Judge Martinez’s “reasonable interpretation” of the decree.  Nehmer v. U.S. 

Dept. of Veterans Affairs, 494 F.3d 846, 855 (9th Cir. 2007).  In addition, in this type 

of case which hinges upon Judge Boldt’s intent, “the district judge, who is also the 

trier of fact, may resolve conflicting inferences and evaluate the evidence to 

determine Judge Boldt’s intent.”  Upper Skagit Indian Tribe v. Washington, 590 F.3d 

1020, 1025 n. 9 (9th Cir. 2010). 

II. THE COURT’S TASK IS TO DETERMINE JUDGE BOLDT’S 
INTENT. 

 
 In the district court below, Sauk invoked the continuing jurisdiction of the 

court under Paragraph 25(a)(1) of Judge Boldt’s injunction in Final Decision No. 1, 

as modified in U.S. v. Washington, 18 F. Supp. 3d 1172, 1213-1216 (W.D. Wash. 

1993), to determine whether Sauk’s fishing incursion into the main stem of the  

Skagit River was in conformity with Sauk’s U&A finding.  The court’s task is to 

interpret the Sauk U&A finding “so as to give effect to the intention of the issuing 

court.” Muckleshoot Tribe v. Lummi Indian Tribe, 141 F.3d 1355, 1358 (9th Cir. 

1998).  Evidence of that intent is limited to the record before Judge Boldt when he 

made the U&A finding.  Id.  The court must determine whether the U&A finding is 

ambiguous or that Judge Boldt intended something other than the apparent meaning 

of the U&A finding.  Upper Skagit Indian Tribe v. Washington, 590 F.3d 1020, 1023 
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(9th Cir. 2010).  Only if the Court so finds does it move to the second stage of whether 

evidence supports the inclusion of the disputed waters in the tribe’s U&A.  Id.  Since, 

as we will demonstrate, the U&A finding is not ambiguous and Judge Boldt intended 

to exclude the main stem of the Skagit River from Sauk’s U&A, that second stage 

need not be reached. 

 Judge Martinez ruled in this case that Judge Boldt intended to exclude the 

Skagit River from Sauk’s U&As. ER 17 Since Judge Martinez has long experience 

in U.S. v. Washington and was construing a provision of Final Decision No. 1, this 

Court gives deference to that decision in accordance with Muckleshoot Indian Tribe 

v. Tulalip Tribes, 944 F.3d 1179, 1183 (9th Cir. 2019). 

 

III. JUDGE BOLDT’S SAUK U&A FINDING, PROPOSED BY SAUK, 
INTENTIONALLY EXCLUDES ANY PORTION OF THE 
SKAGIT RIVER. 

 
 U.S v. Washington, W. D. Wash. No. 70-9213, was filed by the United States 

in 1970, in its own behalf and for the benefit of the Indian tribes of western 

Washington, to define, implement and protect off-reservation treaty fishing rights 

under one of a series of five “Stevens treaties” negotiated with the tribes by 

Washington Territorial Governor Isaac Stevens in 1854 and 1855.  Each of the 

Stevens treaties included a clause reserving each signatory tribe’s right to fish at its 

“usual and accustomed grounds and stations … in common with all citizens of the 
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territory.” Final Decision No. 1, 384 F. Supp. At 350.  Taken together the treaties 

include the portion of Washington “west of the Cascade mountains and north of the 

Columbia River drainage area.”  Id. at 348.  Fourteen of the tribes located within the 

case area intervened in the case.  Id. at 349. 

 In 1974, District Court Judge George Boldt rendered a comprehensive 

decision covering all aspects of the treaty right, Final Decision No. 1.  Id. at 330. 

This decision is commonly referred to as the “Boldt decision.”  Contrary to Sauk’s 

insinuations, there was nothing tentative or incomplete about the trial.  Prior to trial 

the parties conducted “exhaustive research in anthropology” and other topics, and 

they made “extreme efforts” to find all relevant information.   Id. at 328. 

 Following the trial, Judge Boldt issued Final Decision No. 1, which included, 

in addition to lengthy legal analysis, detailed finding of fact and conclusions of law. 

Id. at 348-405.  The court addressed the nature and extent of treaty fishing rights; 

which tribes were entitled to exercise those rights; the allocation of harvest of fish 

between the tribes and citizens of the state; the extent of the state’s regulatory 

authority over treaty fishing; and the circumstances in which the tribes could regulate 

their own fisheries.  

 Final Decision No. 1 was affirmed by this Court in U.S. v. Washington, 520 

F.2d 676 (9th Cir. 1975), and by the Supreme Court in all relevant respects in 
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Washington v. Washington State Commercial Passenger Fishing Vessel Assn, 493 

U.S. 668 (1979). 

 A major portion of Final Decision No. 1 was devoted to the designation of the 

usual and accustomed fishing places (U&As) of the 14 original plaintiff tribes.  Id. 

at 359-382.  U&As are established through historical and anthropological inquiry 

into the tribe’s fishing practices at the time of the treaty.  U&As include fishing 

locations “where members customarily fished from time to time at or before treaty 

times, provided that the fishing was ‘usual and accustomed’.”  Id. at 332 (emphasis 

added).   U&As do not arise from fishing that is “occasional or incidental.”  Id. at 

356.  For example, occasional and incidental trolling through an area during travel 

does not render that area a part of the tribe’s U&As.  Id. at 353. 

 Sauk’s U&A determination is finding of Fact 131 of Final Decision No. 1 at 

376: 

131.  The usual and accustomed fishing places of the Sauk River 
Indians at the time of the treaty included Sauk River, Cascade River, 
Suiattle River and the following creeks that are tributary to the Suiattle 
River – Big Creek, Tenas Creek, Buck Creek, Lime Creek, Sulphur 
Creek, Downey Creek, Straight Creek, and Milk Creek.  Bedal Creek, 
tributary to the Sauk River, was also a Sauk fishing ground. 
 

This is verbatim the description of Sauk’s fisheries included in Dr. Lane’s report on 

Sauk. ER 98 Dr. Lane’s reports were the primary source of all of the 14 U&A 

findings in Final Decision No. 1. Id. at 350.  Sauk’s U&A finding is the clearest and 

most precise delineation of the geographic extent of tribal U&As among the 14 U&A 
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findings in Final Decision No. 1. Id.at 359-382.  By meticulously describing three 

tributaries of the Skagit River, as well as their tributaries, Judge Boldt clearly and 

unambiguously excluded all other waters, among them the waters of the main stem 

of the Skagit River.  

 Judge Boldt did deal with U&As in the Skagit River in Final Decision No. 1. 

Appellee Upper Skagit was one of the 14 original plaintiffs.  Upper Skagit’s U&A, 

as originally determined by Judge Boldt, stated: “At treaty time, the [U&As] of the 

Upper Skagit Tribe included numerous areas along the Skagit River, extending from 

Mt. Vernon upstream to Gorge Dam.”  Id. at 379. The fact that Judge Boldt included 

Skagit U&As in one determination but omitted it from another U&A determination 

made at the same time “supports [the] conclusion that he did not intend for them to 

be included” in the Sauk U&A.  Upper Skagit Indian Tribe v. Washington, 590 F.3d 

1291, 1295 (9th Cir. 2010).  Accord, U.S. v. Lummi Indian Tribe, 235 F.3d 443, 452 

(9th Cir. 2000) (If Judge Boldt intended to include an area in U&A “he would have 

used that specific term, as he did elsewhere in Decision I.”) 

Moreover, the Sauk U&A finding was exactly what Sauk wanted and urged the 

court.  In post-trial briefing, the plaintiffs, including Sauk, included proposed finding 

no. 125, which is verbatim a description of the geographic area of its principal 

fisheries, identical to the Sauk U&A finding.  SER 92. Further when, Sauk joined 

two other tribes in proposing variations of the plaintiffs’ joint proposals, SER 82. 
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Sauk did not propose any changes to the proposed Sauk finding in the all-plaintiffs 

submission. This is compelling evidence that Sauk intended the U&A finding that it 

attained.  

 In turning Sauk’s proposed finding into its U&As, Judge Boldt gave Sauk all 

it wanted and asked for. In the almost 50 years since then Sauk did not raise the issue 

or seek any relief from the judgment under Fed. R. Civ. P. 61(b).  Having obtained 

what it asked for in 1974, Sauk now attacks what it go.  In now arguing that Judge 

Boldt intended something else by the language Sauk itself tendered to the court, Sauk 

is playing fast and loose with the courts.   

IV. SAUK’S APPEAL IS A THINLY VEILED ATTEMPT TO 
OVERTURN JUDGE BOLDT’S U&A FINDING. 

 
 Sauk’s main argument is that the Sauk U&A finding is ambiguous. The 

unambiguous language of the Sauk U&A finding, Sauk claims that the record before 

Judge Boldt is itself ambiguous because it contains a fact or two that Sauk argues in 

support of Sauk U&As in the Skagit River.  Sauk Brf. p. 10.   Sauk then embarks on 

a long and contentious examination of the evidence.  Id. pp. 11-41.  

This approach is putting her cart before the horse.  Sauk has failed to surmount 

the first hurdle in examination of Sauk U&As.  The U&As finding is not ambiguous, 

and Judge Boldt intended to exclude the main stem of the Skagit River from Sauk’s 

U&As. No further inquiry concerning the record is required.  Upper Skagit Indian 
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Tribe v. Washington, 590 F.3d 1020, 1023 (9th Cir. 2010). Facts that conflict do not 

create an ambiguity if the conclusion drawn by the Court is clear, as it is in Sauk’s 

U&A finding. It would be a rare case in which facts did not conflict to some degree. 

 An attack upon the conclusion drawn from competing facts is a challenge to 

the merits of the decision, and not the judge’s intent. Sauk’s approach to determining 

Judge Boldt’s intent is a poorly disguised attempt to enlist this Court in reaching a 

different conclusion from that intended by Judge Boldt under the guise of examining 

his intent.  As such, it is a direct attack upon the Sauk U&A finding that should 

became settled law in Final Decision No. 1. This attempt to relitigate Sauk U&As is 

precluded by principles of finality of judgment, as discussed in VI, below. 

 Sauk views its task in this case as something of a treasure hunt, a combing the 

record for bits of evidence that can be spun up into a contrary fact that somehow 

negates Judge Boldt’s intent.  But this approach, if followed by the Court, would 

result in a decision that is less rigorous than the standard by which Judge Boldt 

rendered the U&A decision at trial. At trial, Judge Boldt was tasked with evaluating 

the evidence before him and resolve conflicting facts and inferences, and in this case 

the district court, is also called upon to “resolve conflicting inferences and evaluate 

the evidence to determine Judge Boldt’s intent.” Upper Skagit Indian Tribe v. 

Washington, 590 F.3d 1020, 1025 n. 9 (9th Cir. 2010).  
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 The record shows that Judge Boldt evaluated the evidence before him and 

resolved competing inferences, if any there were, and intended to exclude the main 

stem of the Skagit River from Sauk U&As in clear and unambiguous language. That 

language is verbatim the same Sauk’s proposed finding of principal fisheries.  Judge 

Martinez did the same analysis in confirming Boldt’s intent.   This Court should 

decline the invitation to overturn the U&A finding in this direct attack upon it. 

V. SAUK DISTORTS THE RECORD BEFORE JUDGE BOLDT. 
 

  In service to its attempt to relitigate Sauk’s U&A finding. Sauk fixes upon 

bits of evidence that it then spins and builds inferences that go far beyond that 

evidence.  This is dealt with in Upper Skagit’s brief, so we visit but two instances 

here. 

A. Sauk Misuses the Testimony of James Enick. 
  

Sauk uses the testimony of James Enick as support for the U&A finding.  Sauk 

Brf. 21-23, 37.  In particular, it relies upon this portion of Enick’s testimony which 

Judge Boldt cites in support of his U&A finding: 

Q.  What were the areas where your tribe traditionally fished? 
A.  Wherever the people were, but mostly on the Sauk River, the whole 
river, and all the streams coming into the river, that’s where the Indians 
lived. 
Q. Where has the Sauk-Suiattle Tribe lived? 
A. Up and down the Skagit River and the Sauk River mostly. 
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ER 71.  Final Decision No. 1 at 376 (cited in brackets as MS-10).  
 
 Sauk attempts to parlay the second answer into a basis for arguing for Sauk 

U&As along the Skagit River.  Sauk Brf. p. 37.  This attempt fails. Enick, a member 

of the Sauk tribe, provides no foundation for his statement, nor is it clear that he was 

even addressing Sauk residence 118 years after the treaty.  However, the major 

problem with his testimony is that it is flatly contradicted by the expert report of Dr. 

Lane, which identified where Sauk was living at treaty time based upon examination 

of extensive evidence contemporaneous with the treaty. 

 Dr. Lanes report on Sauk and its fisheries is Exhibit USA-29, reproduced 

beginning at ER 84.  Lane describes Sauk’s location at treaty time at ER 86-94.  She 

marshals evidence from contemporary accounts, including that George Gibbs, a 

federal official who reported on the tribes and participated in the treaties.  Gibbs 

described the Skagit River basin as consisting of two distinct groups: “The Skagit, 

at Skagit River and Penn Cove”, and the Sauk predecessors, located on the “branches 

of the Sauk River.”  ER 89.  Lane noted from other accounts that the Sak-ku-me-hu, 

Sauk’s predecessor, refers to “people on what is now known as the Sauk River.”  Dr. 

Lane located the Sauk on the Sauk River, and not on the main stem of the Skagit 

River.  “[T]he record is clear that the [Sauk] continued to live along the Sauk and 

Suiattle rivers where their descendants still reside.”  ER 94.  This corroborates 

Lane’s exclusion of the Skagit River from her list of Sauk’s fisheries.  ER 81 
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 Thus, the offhand, unfounded statement of Mr. Enick that the Sauk lived upon 

the Skagit River is simply not credible when compared to Dr. Lane’s meticulously 

researched report to the contrary. Any consideration and weighing of the testimony 

would compel that conclusion.  To use evidence like Enick’s testimony to argue that 

Judge Boldt intended to include the main stem of the Skagit River in Sauk’s U&As 

borders on the ludicrous. It is clear that when Judge Boldt cited Enick’s testimony 

reproduced above he was referring to the statement of where Sauk’s fisheries were 

in the answer to the first question quoted above, which correspond to Dr. Lane’s 

report, and not to the comment on where Sauk lived, which contradicts Dr. Lane.  

B. Sauk Misapprehends the Context Dr. Lane’s Trial Comments. 
  
 Sauk uses comments made by Dr. Lane at trial to suggest that there was 

something tentative or incomplete about Lane’s description in her reports of the 

principal fisheries of the various tribes.  Sauk Brf. pp. 18-19, 23.  While it is true 

that Dr. Lane believed that it was ‘impossible to compile a complete inventory” of 

tribal fishing sites, Final Decision No. 1 at 353, she did not mean that her work was 

tentative or incomplete. Further, whatever her putative qualms about identifying the 

principal fisheries of tribes, she did so in each of her 14 tribal reports and stood by 

them. 

 Part of the problem with Dr. Lane in this regard is that she held an expansive 

view of the application of the term “usual and accustomed” while avoiding use of 
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the term. This view led her to overstate the difficulties in identifying fisheries and to 

hold views about U&As and particularly travel as giving rise to U&As that were 

rejected by Judge Boldt and any comments based on the rejected view have no 

bearing on Judge Boldt’s intent.  With regard to her assertion on the impossibility of 

compiling complete information on all of a tribes fishing locations, Lane was not 

describing her work as incomplete. The comment express a more global problem: in 

some anthropological sense a complete inventory was unattainable.  

And yet, Dr. Lane identified the principal fishing places of each of the 14 

plaintiff tribes in Final Decision No. 1, and Judge Boldt used them as evidence of 

tribal U&As.  Moreover, Dr. Lane endorsed the use of watersheds to describe tribal 

river U&As. SER 124. This is just what was done with both the Upper Skagit U&As 

in the Skagit River and the Sauk U&As limited to three tributaries. 

 Dr. Lane’s view of the difficulty of compiling fishing places was compounded 

by her expansive view of U&As and of travel as creating them, which would have 

greatly increased the number of places to compile. Dr. Lane told the Court that she 

had trouble dealing with the term “usual and accustomed.”  SER 121, 126.  Yet she 

held an expansive view of the term.  She claimed that a right in a particular fishery 

was “in no way dependent … upon the frequency with which” the right is exercised”, 

SER 120. Furhter when asked whether incidental fishing while traveling to a distant 
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location gave rise to U&As for the traveling tribe, she answered “yes, those would 

be usual, accustomed places.”  SER 118-119. 

 These views of Dr. Lane have no bearing on Judge Boldt’s intent regarding 

Sauk and other U&A findings, except by negative implication.  Judge Boldt clearly 

rejected Lane’s views on the subject and relied instead on the testimony of the State’s 

anthropological witness, Carroll Riley, for his findings on the meaning of “usual and 

accustomed” and travel U&A. 

 Sauk has noted Judge Boldt found Dr. Lane’s testimony more credible than 

Dr. Riley’s.  Sauk Brf. p. 18. What Judge Boldt actually wrote was that he found Dr. 

Lane’s testimony “more credible and satisfactory than that of Dr. Riley and is 

accepted as such except as otherwise specified.”  Final Decision No. 1 at 350 

(emphasis added). The meaning of usual and accustomed” and U&As from fishing 

while traveling are two, and perhaps the only two, “otherwise specified” times, but 

they are very important to the case.  

 The meaning and scope of “usual and accustomed” is addressed in Final 

Decision No. 1 at 356, Finding of Fact 24, and specifically in this sentence: “The 

words ‘usual and accustomed’ were probably used in their restrictive sense, not 

intending to include areas where use was occasional or incidental.”  Id.  The source 

of this sentence indicated in brackets is the testimony of Dr. Riley, SER 128, and 

Judge Boldt employed Dr. Riley’s language in this finding. 
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 The second, and related, deviation from Dr. Lane occurs at Final Decision No. 

1 at 353, Finding of Fact 14, which deals with U&As arising from fishing during 

travel.  Two sentences concern us here.  The first, sourced to Dr. Lane, states: 

“Marine highways were also used as thoroughfares for travel by Indians who trolled 

en route.” The next sentence states: “Such occasional and individual trolling was not 

considered to make the marine waters traveled thereon the [U&As] of the transiting 

Indians.”  The source of this statement is again Dr. Riley.  SER 129-131. 

 The upshot of all this is that the statements of Dr. Lane about completeness of 

the U&As derived from her list of principal fishing places stem from an overly 

generous view of U&As, and especially of U&As derived from fishing while 

traveling.   

Judge Boldt held trial and decided the U&As based on expert reports and 

testimony and other testimony and exhibits. There was nothing preliminary, 

tentative or incomplete about the proceedings. In Sauk’s proceeding in particular, 

there was ample evidence of where Sauk lived and fished which was considered by 

Judge Boldt and informed a U&A finding that is clear and unambiguous.  The 

finding is identical to the one proposed by Sauk itself. 
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VI. FINALITY CONCERNS PRECLUDE SAUK’S ATTEMPT TO 
RELITIGATE SAUK U&As.   

 
 There is a distinct line between combing the record to determine Judge Boldt’s 

intent and combing the record to second guess whether Judge Boldt was correct in 

his decision.  The former is a narrow inquiry, limited to the judge’s intent; the latter, 

an impermissible review of a judgment that became final almost 50 years ago.  See 

III, pp. 10, above. In the teeth of a clear and unambiguous U&A finding, Sauk 

attempts to convince the Court that Judge Boldt was wrong, to overturn the decision 

by rejecting and supplanting Judge Boldt’s intent instead of honoring it.  That this 

attempt is also an attack on the very U&A finding that Sauk urged the court to adopt, 

and that it occurs 48 years after the decision, during which Sauk never raised the 

issue, is all the more disturbing. 

 This approach is barred by the principle of finality of judgments.  The finality 

doctrines of issue preclusion (collateral estoppel), claim preclusion (res judicata), 

and law of the case are designed to put an end to litigation in support of the “strong 

public interest in … finality of judgments.”  Flores v. Arizona, 516 F.3d 1140, 1163 

(9th Cir. 2008).  In this case, since both Final Decision No. 1 and this case are 

decisions within the same case, U.S. v. Washington, the applicable doctrine is law of 

the case.  “A court is generally precluded from reconsidering an issue previously 

decided by the same court, or by a higher court in an identical case.”  U.S. v. Lummi 

Indian Tribe, 235 F.3d 443, 449 (9th Cir. 2000). 
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 In the ordinary course of applying law of the case, the standards are somewhat 

less stringent than those attendant to issue or claim preclusion.  However, U.S. v. 

Washington is no ordinary case. In this sprawling case spanning five decades and 

generating at least four dozen Ninth Circuit opinions, finality concerns are more 

important than the ordinary case. Preclusion is therefore to be more strictly applied.  

US. v. Washington, 593 F.3d 790 (9th Cir. 2010) (en banc).  In that case the Court 

considered the preclusive effect of “a factual determination finally adjudicated 

against” a tribe in a previous subproceeding of U.S. v. Washington: U.S. v. 

Washington, 641 F.2d 1368 (9th Cir. 1981).1  593 F.3d at 800. 

 In doing so, the Court considered the application of finality concerns in U.S. 

v. Washington.  It drew upon a previous decision concerning water rights 

adjudications, a similarly complex type of case of long duration.  U.S. v. Alpine Land 

& Reservoir Co., 984 F.2d 1047, 1050 (9th Cir. 1993), in which the Court noted that 

litigants “’are entitled to rely on the finality of decrees as much as, if not more than, 

parties to other types of civil judgments.’”  593 F.3d at 800.  The Court then applied 

this principal to U.S. v. Washington: 

Similar considerations of finality loom especially large in [U.S. v. 
Washington], in which a detailed regime for regulating and dividing 
fishing rights has been created in reliance on the framework of [Final 
Decision No. 1]....  “[S]uch a complex [management] regime … 
certainly cautions against relitigating rights that were established or 

                                                            
1 The specific context in this case concerned a tribe’s motion to reopen the judgment under Fed.R.Civ.P. 60(b)(6).  
The en banc court unanimously upheld the district court’s denial of the motion. 
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denied in decisions upon which many subsequent decisions have been 
made.”  
 

Id. at 800. 

 Sauk’s direct attack on the U&A finding raises the specter of reopening many 

long-decided matters, sounding the alarm concerning finality.  The attack is part of 

a trend, as a glance at the issue in many of the cases marshalled by both sides 

illustrates. Swinomish has already expressed concern in this case that Sauk’s 

incursion into the Skagit River was threatening fish management, a concern which 

led Swinomish to join Upper Skagit’s motion for summary judgment.  ER 9.   

 The “complex regime” noted by this Court developed over the course of the 

last 48 years in U.S. v. Washington, during which the courts and the parties wove a 

complex tapestry of treaty fishing rights and the management of fisheries between 

the states and the tribes and among the tribes.  The warp and weft of this tapestry 

includes over 90 separate subproceedings; hundreds of district court decisions, 

compiled in three volumes; and almost four dozen opinions of this Court; hundreds 

of agreements, many of them entered as consent decrees, on all manner of fisheries 

related topics; annual state-tribal management agreements covering each of the types 

of fishing in each of the management areas; state-tribal regulations governing their 

respective fishers; unwritten practices and modes of interaction among the parties; 

and tribal fisher reliance upon a livelihood derived from the fishery. 
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 A tug on a single thread in this tapestry by reopening matters long settled 

threatens to unravel the entire fabric, as this Court recognized in the en banc opinion 

cited above.   This consideration militates strongly against accepting Sauk’s 

invitation to revisit the Sauk U&A finding in the guise of probing Judge Boldt’s 

intent. 

CONCLUSION 
 This Court has previously compared U.S. v. Washington to Jarndyce v. 

Jarndyce, the mythical estate case at the heart of Charles Dickens’ Novel Bleak 

House (1853)2.  U.S. v. Washington, 573 F.3d 701, 709 (9th Cir. 2008).  In that novel, 

an estate dispute, languished in England’s Court of Chancery for generations, never 

quite coming to a conclusion until it ground to a halt when the entire estate had been 

consumed in the litigation.  In the 14 years since that observation was made, U.S. v. 

Washington, has more than lived up to the comparison.  The attempted relitigation 

of settled issues proceeds unabashed and unabated. 

 Judge Boldt’s Sauk U&A finding clearly and unambiguously designates three 

tributaries of the Skagit River as Sauk’s U&As.  The designation is verbatim from 

Dr. Lane’s report, and also from the finding Sauk requested in its proposed findings.  

The main stem of the Skagit River is excluded from Sauk’s U&As, as Judge Boldt 

intended and Judge Martinez held below.  This Court should belie the Jarndyce 

                                                            
2 Penguin Classic Ed. London 2003. 
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comparison by affirming Judge Martinez’ decision below, thus declining Sauk’s 

invitation to rewrite the Sauk U&A finding.  

   

Date: April 20, 2022.  

      Swinomish Indian Tribal Community 
       

By: s/ James M. Jannetta   
       James M. Jannetta, WSBA #36525 
       Emily Haley, WSBA #38284 

Attorneys for the Swinomish Indian 
Tribal Community 
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STATEMENT OF RELATED CASES 
 

The undersigned attorney states: 

The following related case is pending in the Court: Swinomish Indian Tribal 

Community, Tulalip Tribes, Upper Skagit Indian Tribe v. Lummi Nation, Case Nos 

21-35812, 21-35874 consolidated. This appeal arises out of the same underlying 

district court case (C70-9213-RSM), but is a separate district court subproceeding, 

2:19-sp00001-RSM, with separate issues. 

 

Date: April 29, 2022.  

Swinomish Indian Tribal Community 
       

By: s/ James M. Jannetta   
       James M. Jannetta, WSBA #36525 
       Emily Haley, WSBA #38284 

Attorneys for the Swinomish Indian 
Tribal Community 
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Swinomish Indian Tribal Community 
       

By: s/ James M. Jannetta   
       James M. Jannetta, WSBA #36525 
       Emily Haley, WSBA #38284 

Attorneys for the Swinomish Indian 
Tribal Community 
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