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UNITED STATES DISTRICT COURT 
DISTRICT OF MASSACHUSETTS 

 

DANA DUGGAN, individually and on 
behalf of persons similarly situated, 

Plaintiff, 

 v. 

MATT MARTORELLO, et al. 

Defendants. 

No. 1:18-cv-12277-JGD 

Leave of Court Granted: 
Dkts. 207, 208 (May 6, 2021) 

PLAINTIFF’S SUR-REPLY IN OPPOSITION TO 
DEFENDANTS’ MOTION TO DISMISS UNDER FEDERAL 

RULE OF CIVIL PROCEDURE 19 

 
 
I. INTRODUCTION 
 

Defendants Matt Martorello and Eventide Credit Acquisitions, LLC (“Martorello & 

Eventide”) have failed to sustain their burden of proving that the case should be dismissed under 

Rule 19 for at least two compelling reasons. First, Big Picture, Ascension, and the Tribe (“the 

Settled Parties”) have settled this case and no longer claim any interest in this action. As the U.S. 

District Court for the Eastern District of Virginia held in its May 20, 2021 Order denying 

Martorello’s nearly identical motion, where the parties of interest have been joined and reached a 

settlement, “Rule 19 simply does not apply by its very terms.” (Exhibit A.) Second, the Court can 

accord complete relief for the tort claims Duggan is prosecuting against non-tribal parties 

Martorello & Eventide, and the monetary damages sought would not impair any interest of their 

alleged co-tortfeasors, as numerous other courts have held in denying similar motions. (See id. 

(citing Commonwealth of Pennsylvania v. Think Fin., Inc., 2016 WL 183289, at *4 (E.D. Pa. Jan. 
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14, 2016) and Gingras v. Rosette, 2016 WL 2932163, at *20 (D. Vt. May 18, 2016).)   

Rule 19 does not apply to a case after a partial settlement with co-tortfeasors. The release 

and dismissal of settled co-tortfeasors does not serve as grounds to dismiss the remaining, unsettled 

defendants. Such a dismissal would be unprecedented. Instead, Martorello & Eventide ask this 

Court to find that they are entitled to a blanket protection from any liability for tortious conduct 

because of the nominal involvement of settled, tribe-affiliated entities. No case has ever held that 

Rule 19 applies to require dismissal of tort claims in the wake of a partial settlement with tribe-

affiliated entities. In the rare instances in which Rule 19 has been raised in analogous contexts, 

courts have repeatedly found that settled parties and/or co-tortfeasors are not necessary and/or 

indispensable parties.  

The fact that the Settled Parties have tribal affiliations is irrelevant to the analysis.  Under 

Rule 19 scrutiny, tribes have been consistently deemed unnecessary and/or dispensable parties. 

This case involves co-tortfeasors’ joint and several liability for money damages. Duggan does not 

seek injunctive relief, and any declaratory relief can be narrowly tailored so that it does not impair 

Settled Parties’ interests.  Not only is this not a breach of contract action that would require 

interpretation of the terms of the loan agreement, Martorello & Eventide are not even parties to 

the agreement that they baselessly claim their tort liability would impair. 

Tribal contractual interests are not in dispute. This is demonstrated, in part, by the facts 

that the Settled Parties: (1) voluntarily settled Duggan’s claims for $8.7 million in cash as well as 

$424 million in debt forgiveness, (2) have asserted no interest in the continuing case against 

Martorello & Eventide, and (3) have cooperated in the prosecution against the remaining 

defendants. There can be no clearer expression of disinterest in the litigation. Also, the Court can 

accord complete relief among the existing parties, namely monetary damages against a co-
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tortfeasor. (Dkt. 118 ¶ 1.) In short, Rule 19 does not apply to require joinder of settled tortfeasors. 

For these reasons as well as those addressed in Duggan’s response (Dkt. 204), the Court should 

deny Defendants’ motion for the unprecedented dismissal of this case and hold Martorello & 

Eventide accountable for their tortious conduct. 

II. THE COURT SHOULD FOLLOW THE EASTERN DISTRICT OF VIRGINIA’S 
RECENT DENIAL OF MARTORELLO’S MOTION TO DISMISS BASED ON 
RULE 19. 

Last week, the U.S. District Court for the Eastern District of Virginia denied essentially 

the same motion about the same operative conduct, Defendant Matt Martorello’s Motion to 

Dismiss Plaintiffs’ Complaint Pursuant to Federal Rules of Civil Procedure 19 and 12(b)(7), in 

Williams v. Big Picture Loans, LLC, Case No. 3:17-cv-00461. A copy of the memorandum order, 

dated May 20, 2021, is attached as Exhibit A. Specifically, the Eastern District of Virginia found 

that “Big Picture Loans, LLC, Ascension Technologies, LLC, and the Lac Vieux Desert Band of 

Lake Superior Chippewa Indians are not indispensable parties within the meaning of FED. R. CIV. 

P. 19.” (Exh. A at 2.) Relying on several authorities also cited by Duggan in her opposition (Dkt. 

204 at 1-2, 5-9), the court offered two grounds for its decision: (1) “joint tortfeasors are not 

necessary parties,” and (2) the parties at issue were in the case and reached a settlement with the 

plaintiffs such that “Rule 19 simply does not apply by its very terms.” (Exh. A at 2.)  The Court 

should follow this well-reasoned authority. 

III. ARGUMENTS AND AUTHORITIES 

A. The Settled Parties Have Demonstrated No Interest in the Continued 
Litigation Against Martorello & Eventide. 

Martorello & Eventide do not dispute that the Settled Parties agreed to a substantial 

settlement, negotiated for Duggan to dismiss them from this lawsuit (Dkt. 200-1, ¶ 5.1), excluded 

Martorello & Eventide from the settlement (Id., ¶¶ 2.16, 2.22), and agreed to assist Duggan and 
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other plaintiffs with continued litigation of class action claims against Defendants (Id., ¶¶ 5.3, 6.3, 

6.4, 12.1, 12.8, 15.4, 15.6, 15.12). Nothing in the Settlement Agreement undermines the ongoing 

claims against Martorello & Eventide or suggests that the Settled Parties have any interest in the 

continued litigation.1 Further, since reaching the settlement, the Settled Parties have not voiced 

any interest in, or concern about, Duggan’s continued litigation; for example, although it is 

common in Rule 19 motion practice to offer declarations from any interested parties or other 

evidence to establish the parties’ post-settlement interest in the litigation, Martorello & Eventide 

have offered none.  Absent such evidence, Rule 19(a)(1)(B) simply does not apply to warrant 

dismissal of the suit. 

B. Settled Parties Are Not Subject to Rule 19 Joinder. 

Rule 19 applies to a consideration of whether non-parties are required to be present for 

continued litigation. Such an analysis does not apply to parties who participated and settled their 

claims.  Here, the Settled Parties agreed on voluntary dismissal of claims against only them in 

return for discharge of $424 million in debt, the creation of an $8.7 million settlement fund, and 

minimum reductions in the amounts charged to past borrowers. Not surprisingly, there are few 

cases in which a defendant has settled tort claims but then a co-defendant tries to claim that the 

settled party remains subject to Rule 19 joinder.  Despite 35 pages of briefing in support of their 

Motion to Dismiss, Martorello & Eventide offer no authorities for their baseless claim that a settled 

co-tortfeasor, whether a tribal entity or otherwise, is a necessary party for a Rule 19 analysis. The 

 
1 Martorello & Eventide note that the Settled Parties claimed a tribal interest in the litigation before 
the settlement. Any asserted interest before the settlement relates back to the causes of action that 
were pending at that time. Most importantly, Duggan had joined the tribal council in the case 
seeking prospective injunctive relief to prohibit further lending. (Dkt. 72.) Due to the settlement, 
Duggan no longer requests prospective injunctive relief or declaratory relief rendering the loan 
agreement void for all purposes. (See infra, III.(E).) 
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Court should follow the analysis in Shropshire v. Canning, No. 10-CV-01941-LHK, 2012 WL 

13658, at *5-6 (N.D. Cal. Jan. 4, 2012) (finding that Rule 19 analysis did not apply to a settled, 

former party) and United States ex rel. Morongo Band of Mission Indians v. Rose, 34 F.3d 901, 

908 (9th Cir. 1994).  

C. Co-Tortfeasors Are Generally Not Subject to Rule 19 Joinder. 

Martorello & Eventide do not dispute that Duggan’s claims are tort-based claims, nor do 

they deny the general rule that co-tortfeasors are not subject to Rule 19 joinder. (Dkt. 218 at 6-7.) 

They cannot distinguish this case from the Think Finance litigation or Dillon, which both involve 

similar reasoning. (Id.) Instead, they cite to Two Shields v. Wilkinson, 790 F.3d 791 (8th Cir. 2015), 

for the premise that Rule 19 could still apply if the absent party’s tortious conduct is pivotal and 

perhaps independent of the other wrongdoers’ conduct. (Id. at 7.) The facts in Two Shields are 

distinguishable from this case. There, the defendants were alleged to have induced the United 

States to breach its fiduciary duties to the plaintiff, and all liability was contingent upon evaluation 

of the actions of the United States. 790 F.3d at 798. Further, the defendants had “strong incentives 

to characterize any breach as resulting solely from the government’s independent action and 

judgment.”  Id. at 799. These divergent interests led the Eighth Circuit to conclude that the United 

States was a necessary party in the case. Id. Unlike in Two Shields, liability is not contingent on 

evaluation of the absent party’s conduct. Instead, the crux of Duggan’s case pertains to 

Martorello’s & Eventide’s wrongdoing as the architect and engineer of the lending scheme. 

Additionally, the Court will not assess the Settled Parties’ liability. (Infra at III.(E).) 

D. The Settled Parties’ Tribal Affiliations Do Not Change the Analysis That a 
Settled Co-Tortfeasor is Not Necessary or Indispensable. 

The fact that the Settled Parties are affiliated with a Native American tribe is irrelevant to 

whether they are required parties for Rule 19 joinder. Cases arising from similar “tribal lending” 
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schemes have repeatedly denied an application of Rule 19 that sought dismissal of claims against 

similar wrongdoers. Consumer Financial Protection Bureau v. Think Fin., LLC, No. CV-17-127-

GF-BMM, 2018 WL 3707911, *5 (D. Mont. Aug. 3, 2018); Gingras v. Rosette, No. 5:15-CV-101, 

2016 WL 2932163, at *20 (D. Vt. May 18, 2016); Commonwealth of Pennsylvania v. Think Fin., 

Inc., No. 14-CV-7139, 2016 WL 183289, at *4 (E.D. Pa. Jan. 14, 2016); Dillon v. BMO Harris 

Bank, N.A., 16 F. Supp. 3d 605, 615 (M.D.N.C. 2014). The district court in Consumer Financial 

Protection Bureau v. Think Finance, LLC noted the importance of denying a Rule 19 dismissal in 

the context of tort claims involving a tribe: “the Court will not create a means for businesses to 

avoid regulation by hiding behind the sovereign immunity of tribes when the tribes themselves 

have failed to claim an interest in the litigation.” 2018 WL 3707911, at *5.   

Martorello & Eventide contend that the tribe’s involvement as a joint tortfeasor 

automatically entitles them to share in tribal immunity through a Rule 19 dismissal.  That is not 

the law. Where, as here, tribal entities are joint tortfeasors, they are not indispensable under Rule 

19.  Bassett v. Mashantucket Pequot Tribe, 204 F.3d 343, 359-360 (2d Cir. 2000); Multimedia 

Games, Inc. v. WLGC Acquisition Corp., 214 F Supp. 2d 1131, 1142-43 (N.D. Okla. 2001).  In 

Bassett, the Second Circuit reversed the district court’s finding that the tribe was an indispensable 

party. 204 F.3d at 359-60. The plaintiff had sued a tribe and museum, among other defendants, for 

copyright infringement.  The Bassett court reasoned that, due to the wrongdoers’ joint and several 

liability, the plaintiff was not obligated to sue all of the tortfeasors.  The Second Circuit found that 

a joint tortfeasor could not be considered indispensable and also dismissal would completely 

deprive the plaintiff of a remedy; thus, the district court did not have discretion to dismiss the 

claim.  

Multimedia Games serves as another compelling example that tribe-affiliated co-
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tortfeasors are not necessary or indispensable parties under Rule 19.  214 F. Supp. 2d at 1142-43. 

In that case, Multimedia Games sued several defendants for, among other things, alleged copyright 

infringement, misappropriation of trade secrets, and unfair and deceptive trade practices.  One of 

the defendants, Miami Tribe of Oklahoma Business Development Authority (“MBDA”) was 

dismissed because it was entitled to invoke tribal sovereign immunity. The remaining defendants 

claimed that MBDA was a necessary and indispensable party, such that dismissal of the entire case 

was warranted. The district court disagreed and denied dismissal under Rule 19: 

A tortfeasor considered to have “joint-and-several” liability is simply a permissive 
party to an action against another with like liability. . . . Because a co-tortfeasor is 
simply allowable but not necessary for a copyright violation, they are by nature also 
not indispensable parties. . . . Thus, the Court holds that the inability to join the 
tribal economic enterprise in this case does not affect the legitimacy of the instant 
case. The case can be completely resolved and relief can be granted without 
adjudicating the rights of the MBDA. . . . Although the MBDA may be shielded 
from suit through tribal sovereign immunity, the Court will not extend this 
immunity to protect non-tribal entities. 
 

Id. The same result is warranted here. 

E. The Court Can Adjudicate Martorello & Eventide’s Liability Without 
Findings Related to the Settled Parties’ Legal Interests. 

The Court can narrowly tailor declaratory relief so that it does not impair the Settled 

Parties’ contractual rights.  Duggan requests no relief from or against the Settled Parties such as 

injunctive relief; any relief can be granted without impairing or impeding the Tribal entities’ legal 

interests. This continuing litigation will adjudicate Martorello’s & Eventide’s liability for tortious 

conduct; it does not require recission of the Settled Parties’ contractual rights. (Dkt. 204 at 10.) 

Fundamentally, the exculpatory clauses of the loan agreement (i.e., the choice of law, class action 

waiver, and forum selection clauses) do not apply to Martorello & Eventide, who are not parties 

(or third-party beneficiaries) to the agreement. (Dkt. 118-1.) Additionally, the loan agreement 

addresses only claims between the borrower and lender, not third-party wrongdoers. (Id.) The 
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relevant tribal code only provides a procedure to address claims between a “Licensee” (e.g., Big 

Picture) and the borrower. (Dkt. 28-6 at § 9; Dkt 32-11 at § 1.1.) Because it applies only to tribe-

affiliated entities, such as Big Picture, the loan agreement includes a provision that a consumer 

complaint “does not create any binding procedural or substantive rights for a petitioner.” (Dkt. 

118-1 at 5; Dkt 118 ¶¶ 126, 129.) The tribal code does not confer jurisdiction over non-tribal 

members, Martorello & Eventide. (Dkt. 28-6 at § 8.1(d).) Further, the tribal code does not permit 

consumers to bring claims that the loan is “illegal in a jurisdiction outside the jurisdiction of the 

Tribe.” (Dkt. 32-11 at § 1.1(B)(4)(b).) In summary, the Court can grant declaratory relief that the 

terms of the loan agreement do not apply to Martorello & Eventide without adjudicating the Settled 

Parties’ rights.  

Alternatively, if the Court finds that narrow declaratory relief is inappropriate, Duggan 

requests leave to amend or withdraw the request for declaratory relief and instead litigate 

Defendants’ affirmative defenses that rely on the loan agreement terms.  (See, e.g., Eventide’s 

Answer to Second Amended Complaint, 18th and 25th Affirmative Defenses, Dkt. 167 at 41-42.)  

The cause of action for declaratory relief relates back to when the Settled Parties were in the case, 

and it is no longer necessary for the adjudication of Martorello & Eventide’s liability. The Court 

may deny Martorello & Eventide’s affirmative defenses without reaching any issue that would 

determine the Settled Parties’ interests in the loan agreement. Whether through declaratory relief 

or denial of Martorello & Eventide’s affirmative defenses, the result is the same: the loan 

agreement does not apply to shield Martorello & Eventide from suit. 

F. The Tribe and Ascension Do Not Have Contractual Rights That Would Be 
Impacted by Continued Litigation Against Martorello & Eventide. 

In a misplaced effort to rely on Rule 19 cases involving direct tribal contractual interests, 

Martorello & Eventide have conflated Big Picture’s interest in the terms of its loan agreement with 
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the Tribe’s and Ascension’s remote interests.  Here, however, the Tribe is merely the owner of Big 

Picture’s parent company, Tribal Economic Development Holdings, LLC.  (Dkt 118 ¶¶ 78-80.) 

Ascension, on the other hand, is a service company that generates savings and income for Eventide. 

(Id. ¶¶ 76, 82.)  The Tribe and Ascension are not parties to the loan agreement; they have no direct 

contractual interests with borrowers nor legal interest in enforcement of the loan agreement. The 

Tribe and Ascension merely have an attenuated financial interest in another company’s profits, 

which would be true of any shareholder of a parent company or third-party service provider. 

Therefore, Martorello & Eventide are mistaken in their attempts to analogize this case to litigation 

in which tribes have direct contractual interests and relations.  

G. The Court Should Not Expand Tribal Sovereign Immunity to Protect Non-
Tribal Members’ Off-Reservation Misconduct. 

Martorello & Eventide rely heavily on the Fourth Circuit’s finding of sovereign immunity 

in Williams and attempt to expand sovereign immunity for their non-tribal conduct off the 

reservation. While denying Martorello’s 12(b)(2) and 12(b)(6) motion to dismiss, the U.S. District 

Court for the District of Oregon noted that the disputed finding in Williams that Big Picture is 

entitled to sovereign immunity “provides no shield to Martorello.” (Dkt. 197-3 at 6 (Smith v. 

Martorello, No. 3:18-cv-1651, 2021 WL 981491 (D. Or. March 16, 2021)).) The U.S. District 

Court for the Eastern District of Virginia agreed: “the Fourth Circuit’s decision on sovereign 

immunity does not confer on Martorello the immunity claimed by the Tribal Defendants.” (Dkt. 

197-1 at 40 n.19 (Williams v. Big Picture Loans, LLC, 2020 WL 6784352 (E.D. Va. Nov. 18, 

2020).) Further, Martorello & Eventide make no mention of the finding that Martorello’s 

misrepresentations served as a foundation for the suspect Williams analysis.  Evaluating 

Martorello’s misleading support for tribal sovereign immunity, the U.S. District Court for the 

Eastern District of Virginia concluded that Martorello’s “established misrepresentations strongly 
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suggest that the Fourth Circuit’s decision on the Tribal Defendants’ entitlement to share [the 

Tribe’s] sovereign immunity is open to question.” Id. at 39. 

H. The Settlement Did Not Necessitate or Justify Continued Lending at Usurious 
Rates. 

Martorello & Eventide incorrectly claim that the Settlement Agreement permits and 

“requires” the Settled Parties to continue to make loans at usurious rates of interest. (Dkt. 218 at 

9.) The terms of the Settlement Agreement do not support their strained argument; the staged 

funding of the settlement does not necessitate the Settled Parties’ continued usurious lending 

practices. (Dkt. 197 at 11-13.) 

I. Dismissal of the Settled Parties at Their Request Did Not Circumvent a Rule 
19 Analysis. 

Duggan’s dismissal of the Settled Parties under Rule 41(a) did not circumvent a Rule 19 

analysis of whether they must somehow remain parties to the suit after settlement. (Dkt. 218 at 4.) 

First, the Settled Parties actually negotiated for an agreed dismissal from the suit. The dismissal 

did not occur behind the Settled Parties’ backs or without their consent. (Id. at 8.) Second, if they 

felt that they had a legitimate basis to claim that the Settled Parties were necessary litigants in this 

case, Martorello & Eventide could have raised the issue during the six weeks after settlement and 

before the Settled Parties were dismissed from the suit.  (Dkts. 108 and 112.) Instead, Martorello 

& Eventide waited for over a year for the settlement to be approved before they raised the supposed 

necessity of Settled Parties’ participation in the case.  (See Dkt. 196-2.) 

J. Rule 19(b) Analysis Does Not Warrant Dismissal. 

Martorello & Eventide’s Rule 19(b) analysis is largely duplicative of their previous 

arguments, so it is not necessary to be repetitive in reply. (Dkt. 204 at 14-17.) Further, because 

Martorello & Eventide have not proven the application of Rule 19(a), the Court need not address 

Rule 19(b). Nevertheless, it is noteworthy that Duggan would not have a basis for holding 
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Martorello & Eventide accountable for their egregious wrongdoing if the Court were to find that 

Rule 19 affords all co-tortfeasors the opportunity to share in tribal sovereign immunity. (Id. at 17.) 

Instead, Martorello & Eventide assert that Duggan’s only remedy is against the Settled Parties with 

the possibility that “[a]fter exhausting tribal remedies, Duggan could proceed against the 

Defendants in federal court.” (Dkt. 218 at 14.) Martorello & Eventide do not explain a framework 

or basis for such tiered litigation against third parties to the loan agreement.  

K. Martorello & Eventide Lack Factual Support for Their Motion. 

Martorello & Eventide’s motion is largely premised on conjecture, which is not an 

adequate foundation for dismissal under Rule 12(b)(7). First, they contend that the Settled Parties’ 

have an interest in Duggan’s continued prosecution of claims against Martorello & Eventide, even 

though the Settled Parties have asserted no such interests in the Settlement Agreement or since 

approval of the settlement. Second, Martorello & Eventide claim that the Settled Parties are 

unavailable or unwilling to participate in discovery without any supporting evidence. (Dkt. 218 at 

10, 12-13.) Third, they claim that the Settled Parties may be subject to “the threat of repeat 

lawsuits,” despite $424 million in debt forgiveness, an $8.7 million settlement fund, and the waiver 

of class treatment under the terms of the settlement. (Id. at 14.) 

L. Policy Interests Favor Denial of Defendants’ Motion to Dismiss. 

Dismissal of Martorello & Eventide would not serve the policies underlying Rule 19, which 

include “the public interest in preventing multiple and repetitive litigation, the interest of the 

present parties in obtaining complete and effective relief in a single action, and the interest of 

absentees in avoiding the possible prejudicial effect of deciding the case without them.” Roy v. 

FedEx Ground Package Sys., Inc., No. 3:17-30116-KAR, 2020 WL 3799203, *1 (D. Mass. July 

7, 2020) (Robertson, J.) (internal quotations and citations omitted). In this case, the Settled Parties 

negotiated the scope of their release from this class action, minimizing the risk of repetitive 
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litigation and avoiding prejudice due to the continued prosecution of the case against Martorello 

& Eventide. Further, allowance for the partial settlement of claims against co-tortfeasors furthers 

the interest and integrity of the judicial process. 

IV. CONCLUSION 

It is well-settled that “the philosophy of Rule 19 is to avoid dismissal whenever possible.” 

Magee v. BEA Constr., Corp., No. 12-1738(MEL), 2013 WL 1429679, *2 (D. P.R. April 5, 2013) 

(citation omitted); see also WM Int’l, Inc. v. 99 Ranch Market #601, 329 F.R.D. 491, 497 (E.D. 

N.Y. 2019). Rule 19 does not apply in this context, and a dismissal of this case would be an 

unprecedented affront to the partial settlement of cases against co-tortfeasors.  For the reasons 

addressed above as well as in Dana Duggan’s Response (Dkt. 204), the Court should deny 

Defendants’ Motion to Dismiss Under Federal Rule of Civil Procedure 19 (Dkt. 199).  
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