
 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

       
____________________________________ 
NAVAJO NATION,      ) 
       )     
  Plaintiff,    ) 
       ) 
  v.     )     Civil Action No. 1:16-CV-00011 (TSC) 
       )     
U.S. DEPARTMENT OF THE INTERIOR,  ) 
  et al.,        )     
       )  
  Defendants.    ) 
                                                 ) 

 
 

REPLY IN SUPPORT OF PLAINTIFF’S MOTION  
FOR SUMMARY JUDGMENT AND OPPOSITION TO  

DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT 
 

The additional program funding that the Navajo Nation received for 2014 under its self-

determination contract with the Bureau of Indian Affairs (“BIA”) as a result of Navajo Nation v. 

Dep’t of Interior, et al., No. 1:14-cv-01909-TSC (“Navajo Nation I”) became the base amount to 

which it is entitled in succeeding years.  The arguments to the contrary made by the federal 

defendants (the “Department”) fly in the face of the statute, its legislative history, the relevant 

regulations, and all of the applicable case law.  The Department is equally unpersuasive in 

contending that the BIA lawfully deleted language in the Nation’s proposed 2019 and 2020 Annual 

Funding Agreements (“AFAs”) that had been included in previous AFAs.  Accordingly, the 

Department’s motion for summary judgment in these six consolidated cases (Navajo Nation II – 

VII),1 should be denied and the Nation’s motion should be granted. 

                                                
1 Navajo Nation v. Dep’t of Interior, et al., No. 1:16-cv-00011-TSC (D.D.C. filed Jan. 5, 2016) (“Navajo Nation II”), 
No. 1:17-cv-00513-TSC (D.D.C. filed March 21, 2017) (“Navajo Nation III”), No. 1:17-cv-00863-TSC (D.D.C. filed 
May 10, 2017) (“Navajo Nation IV”), No. 1:18-cv-00774-TSC (D.D.C. filed April 5, 2018) (“Navajo Nation V”), No. 
1:19-cv-3612-TSC (D.D.C. filed December 3, 2019) (“Navajo Nation VI”), and No. 1:20-cv-01297-TSC (D.D.C. filed 
May 15, 2020) (“Navajo Nation VII”). 
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STATUTORY AND REGULATORY BACKGROUND 

 In order to better understand the flaws in the Department’s arguments, it is useful to review 

the history of the provisions of the Indian Self-Determination and Education Assistance Act, 25 

U.S.C. § 5301 et seq. (“ISDEAA”), and its implementing regulations at issue here. 

 A. Direct Program Costs And Contract Support Costs 

This case involves direct program costs but the Department at several points cites 

provisions regarding contract support costs.  As originally enacted in 1975, the ISDEAA covered 

direct program costs and provided that “[t]he amount of funds provided under the terms of [self-

determination] contracts … shall not be less than the appropriate Secretary would have otherwise 

provided for his direct operation of the programs or portions thereof for the period covered by the 

contract.”  Pub.L. 93-638 § 106(h), 88 Stat. 2203, 2211.  However, “Congress soon recognized 

that providing only the funds the Secretary would have spent operating a given program created a 

‘serious problem’ because those funds do not cover [indirect costs].”  Ramah Navajo Chapter v. 

Salazar, 644 F.3d 1054, 1058 (10th Cir. 2011).  “As a result, tribal resources ‘which are needed 

for community and economic development must instead be diverted to pay for the indirect costs 

associated with programs that are a federal responsibility.’” Id. (quoting S. Rep. No. 100–274, at 

9 (1987), reprinted in 1988 U.S.C.C.A.N. 2620, 2628).  Accordingly, Congress amended the 

ISDEAA in 1988 to require full funding of contract support costs in addition to direct costs.  See 

Indian Self Determination Act Amendments of 1987, Pub.L. No. 100–472, § 205, 102 Stat. 2285, 

2292–94 (1988). 

 Congress accomplished this change by enacting what is now 25 U.S.C. § 5325(a).  

Paragraph (a)(1) covers direct program costs, providing that “[t]he amount of funds provided under 

the terms of self-determination contracts entered into pursuant to this chapter shall not be less than 
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the appropriate Secretary would have otherwise provided for the operation of the programs or 

portions thereof for the period covered by the contract ….”  This is the so-called “Secretarial 

amount” that is at issue in this case.  Paragraph (a)(2) covers indirect costs, known as contract 

support costs.  It provides that contracts support costs must be “added to the amount required by 

paragraph (1),” i.e., the direct program costs.2   

Congress provided that the amount of contract support costs should be negotiated between 

the tribe and the Secretary.  “Indirect [contract support] costs are generally calculated by 

multiplying the ‘contract funding base’3 by the ‘indirect cost rate,’ a negotiated figure.”  Ramah 

Navajo Chapter v. Salazar, 644 F.3d at 1058.  See also S. Rep. No. 100–274, at 9, reprinted in 

1988 U.S.C.C.A.N. at 2628 (“Tribal indirect cost rates are negotiated and approved according to 

OMB guidelines by the Department of the Interior Office of Inspector General.”).  Currently, the 

ISDEAA provides that “[o]n an annual basis, … the tribe or tribal organization shall have the 

option to negotiate with the Secretary the amount of funds that the tribe or tribal organization is 

entitled to receive under such contract pursuant to this paragraph.” 25 U.S.C. § 5325(a)(3)(B).  

This renegotiation provision relates to contract support costs, not to the direct costs at issue here.    

B. Limitation On Funding Reductions 

 A second issue that Congress addressed in the 1988 amendments was “[f]luctuations in 

annual funding levels for self-determination contracts.”  S. Rep. No. 100–274, at 8, reprinted in 

1988 U.S.C.C.A.N. at 2627.  Congress enacted what is now 25 U.S.C. § 5325(b), which strictly 

limits the circumstances under which “[t]he amount of funds required by subsection (a) of this 

section,” [i.e., direct costs plus contract support costs] can be reduced.  It states, in pertinent part, 

                                                
2 Paragraph (a)(3), which further describes the types of contract support costs that are eligible costs, was added later. 
   
3 The “contract funding base” is defined as “the base level from which contract funding needs are determined, 
including all contract costs.”  25 U.S.C. § 5304(b). 
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that the funding provided for direct costs and contract support costs “shall not be reduced by the 

Secretary in subsequent years except pursuant to— 

(A) a reduction in appropriations from the previous fiscal year for the 
program or function to be contracted; 
(B) a directive in the statement of the managers accompanying a conference 
report on an appropriation bill or continuing resolution; 
(C) a tribal authorization; 
(D) a change in the amount of pass-through funds needed under a contract; 
or 
(E) completion of a contracted project, activity, or program;” 

 
Pub.L. No. 100–472, § 205(b)(2), codified at 25 U.S.C. § 5325(b)(2). 

Congress explained the purpose of this limitation on funding reductions at two points in 

the legislative history.  It said that its intent was “to prevent tribal contract funding amounts from 

being unilaterally reduced by the Secretary once the contract funding amount has been established. 

The contract funding base can be reduced only by the tribal contractors or by reductions in 

appropriations by Congress.”  S. Rep. No. 100–274, at 17, reprinted in 1988 U.S.C.C.A.N. at 2636 

(emphasis added) (explaining the purpose of defining the “contract funding base”).  Congress 

reiterated this intent in discussing the provision that is now section 5325(b)(2):  

 [This provision] would prevent the Secretary from reducing funds for a self-
determination contract, except in response to a reduction in appropriations enacted 
by the Congress. Such a reduction should be a proportional, across-the-board 
reduction. For example, if the Congress appropriates a funding reduction of 2 
percent, the federal agencies should not impose reductions greater than 2 percent 
on tribal contractors, except at the request of tribal contractors.  
 

Id. at 31 (1987), reprinted in 1988 U.S.C.C.A.N. at 2650 (emphasis added).      

 In contrast, Congress explicitly permitted increases in contract funding from one year to 

the next.  Section 5325(b)(5) provides that “[t]he amount of funds required by subsection (a) of 

this section,” [i.e., direct costs plus contract support costs] may, at the request of the tribal 

organization, be increased by the Secretary if necessary to carry out this chapter or as provided in 
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section 5324(c) of this title.”  And section 5324(c), in turn, provides that “[t]he amounts of [self-

determination] contracts may be renegotiated annually to reflect changed circumstances and 

factors, including, but not limited to, cost increases beyond the control of the tribal organization.”  

Congress was fully aware that these provisions would have long-lasting effects given the 

nature of self-determination contracts.  It underscored its intention “that the time frame for mature 

contracts will be indefinite ... [and] clarif[ied] that mature contracts would have no time limit.”4  

Id. at 29, reprinted in 1988 U.S.C.C.A.N. at 2648. Congress explained that “[t]his change is 

consistent with the fact that tribal government functions such as law enforcement, social services 

and health services are permanent tribal government functions.”  Id. (emphasis added). 

 C. Congressional Intervention In The Promulgation Of Regulations 

 In enacting the 1988 amendments, Congress directed that the Department of the Interior 

and the Department of Health and Human Services develop implementing regulations with the 

active participation of tribes and tribal organizations. Ultimately, the agencies published proposed 

regulations in January 1994.  Tribal reaction was extremely critical.  Meanwhile, Congress 

renewed its examination into the regulation drafting process and the extent to which events since 

1988 made it appropriate to re-visit the ISDEAA.  This Congressional review led to October 1994 

amendments, which overrode certain provisions in the January 1994 proposed regulations and 

removed the prior delegation of general rulemaking authority. Congress now required that, if the 

two Departments promulgated regulations, they must be a single set of regulations in title 25 of 

the Code of Federal Regulations, and must be developed with the direct participation of tribal 

representatives.  This led to the promulgation in 1996 of the regulations at 25 C.F.R. Part 900.  See 

61 Fed. Reg. 32482-83 (June 24, 1996).  These regulations hew closely to the ISDEAA provisions 

                                                
4 A “mature contract” is one that has been continuously operated for three or more years, and for which there are no 
significant and material audit exceptions in the annual financial audit.  See 25 U.S.C. § 5304(h). 

Case 1:16-cv-00011-TSC   Document 21   Filed 09/28/20   Page 5 of 15



 6 
  

they implement.  The regulations relevant to this case have remained unchanged since 1996. 

ARGUMENT 

I. The 2014 Funding Increase Carries Through To Succeeding Years   

A. The statutory language controls this result  

In arguing that the amount of funding that the Nation received for 2014 did not become the 

base amount to which it is entitled in succeeding years, the Department completely ignores 25 

U.S.C. § 5325(b)(2).  This statute explicitly provides that contract funding for direct costs and 

contract support costs “shall not be reduced by the Secretary in subsequent years except pursuant 

to” five contingencies.  The only such contingency that occurred here was reductions in 

appropriations for several of the years at issue, which triggered minor, uncontested funding 

reductions in the amount provided to the Nation under these contracts: $713 in 2015, $7,124 in 

2017, and $9,753.92 in 2018.  (SOMF Exhibits C, G, I).  Apart from these across-the-board 

reductions, however, section 5325(b)(2) refutes the Department’s argument that it can reduce the 

Nation’s contract funding in the years following 2014 below the amount it was legally required to 

provide for 2014.   

 Likewise, the Department ignores the legislative history, which confirms that Congress 

intended “to prevent tribal contract funding amounts from being unilaterally reduced by the 

Secretary once the contract funding amount has been established.”  S. Rep. No. 100–274 at 17, 

reprinted in 1988 U.S.C.C.A.N. at 2636. 

 The Department argues that, “far from indicating that contract funding levels are a one-

way ratchet, ISDEAA expressly contemplates that the amount provided under a self-determination 
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contract may vary from year-to-year by negotiation of the parties.”5  (Defs’ Br. at 9-10).  This 

argument avoids the issue presented here.  While the Act permits the parties to negotiate a change 

in the amount of funding by mutual agreement, the issue here is whether the BIA can unilaterally 

impose a reduction.  It cannot.  “[T]he statutory scheme restricts the Secretary’s ability to reduce 

funding from one year to the next.  The Secretary may not decline ‘any portion of a successor 

annual funding agreement,’ if ‘it is substantially the same as the prior annual funding agreement.’”  

Seneca Nation of Indians v. U.S. Dep’t of Health & Human Servs., 144 F.Supp.3d 115, 116-17 

(D.D.C. 2015) (“Seneca II”).   

   The nub of the Department’s argument is that the Secretarial amount provided under 

section 5325(a)(1) does not change with increases in the amount of funding.  It cites no authority 

for this contention because there is none.  To the contrary, this is exactly what happens under the 

plain terms of the statute.  “[T]he ISDEAA does not state that the Secretarial amount becomes 

immutable once agreed upon for a given year; instead, it explicitly contemplates that self-

determination contract funds ‘may, at the request of the tribal organization, be increased by the 

Secretary if necessary to carry out [the ISDEAA].’”  Seneca Nation of Indians v. U.S. Dep’t of 

Health & Human Servs., 945 F.Supp.2d 135, 150 (D.D.C. 2013) (“Seneca I”).  The D.C. Circuit 

approved this analysis in Navajo Nation v. Department of the Interior, 852 F.3d 1124 (D.C. Cir. 

2017) by citing Seneca I for the proposition that “the § 106(a) or Secretarial amount is not 

immutable and can be increased by the Secretary.”  Id. at 1130.  The Department attempts to 

                                                
5 Some of the statutory provisions which the Department cites involve only contact support costs, not the direct 
program costs at issue here. 
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dispute the significance of the circuit court’s citation,6 but the court would not have cited Seneca 

I if it did not concur with that decision.   

 B. The regulations confirm this result 

The Department’s argument also contradicts its own regulation, which provides that the 

Secretary cannot decline an AFA if it is substantially the same as the prior AFA: 

Can the Secretary decline an Indian tribe or tribal organization's proposed 
successor annual funding agreement? 
 
No. If it is substantially the same as the prior annual funding agreement (except for 
funding increases included in appropriations acts or funding reductions as provided 
in section 106(b) of the Act) and the contract is with DHHS or the BIA, the 
Secretary shall approve and add to the contract the full amount of funds to which 
the contractor is entitled, and may not decline, any portion of a successor annual 
funding agreement.  Any portion of an annual funding agreement proposal which 
is not substantially the same as that which was funded previously (e.g., a redesign 
proposal; waiver proposal; different proposed funding amount; or different 
program, service, function, or activity), or any annual funding agreement proposal 
which pertains to a contract with an agency of DOI other than the BIA, is subject 
to the declination criteria and procedures in subpart E. If there is a disagreement 
over the availability of appropriations, the Secretary may decline the proposal in 
part under the procedure in subpart E. 
 

25 C.F.R. § 900.32 (emphasis added).   

Courts in this district have repeatedly indicated that this regulation means exactly what it 

says.  “Under the [ISDEAA], the Secretary must approve a subsequent proposal unless it is not 

‘substantially the same as the prior annual funding agreement.’”  Aleutian Pribilof Islands Ass’n, 

Inc. v. Kempthorne, 537 F.Supp.2d 1, 9 (D.D.C. 2008) (quoting 25 C.F.R. § 900.32).  “The 

Secretary may not decline ‘any portion of a successor annual funding agreement,’ if ‘it is 

substantially the same as the prior annual funding agreement.’”  Seneca II, 144 F.Supp.3d at 116-

17 (quoting  25 C.F.R. § 900.32).       

                                                
6 The Department contends that this statement “did not represent a holding of the D.C. Circuit but, rather, was simply 
a parenthetical explanation of the holding in a different district court opinion.”  (Defs’ Br. at 10).  This is pettifoggery.   

Case 1:16-cv-00011-TSC   Document 21   Filed 09/28/20   Page 8 of 15

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000547&cite=25CFRS900.32&originatingDoc=I7d9334a08c5b11e58b7fa63ea8e8f9ce&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)


 9 
  

 The Department argues that this regulation “contemplates successor AFAs that are 

substantially the same as prior AFAs to which the parties agreed.”  (Defs’ Br. at 13) (emphasis in  

original).  It contends that the BIA’s untimely declination of the Nation’s 2014 AFA resulted in an 

adverse judgment and an award of damages in Navajo Nation I but did not “transform” the 2014 

AFA “into the parties’ operative agreement for purposes of section 900.32.”  (Id.).  This argument 

is fabricated out of the whole cloth.  The regulation, by its terms, is not limited to AFAs to which 

the parties agreed.  Indeed, another regulation, 25 C.F.R. § 900.18, explicitly provides that “[a] 

proposal that is not declined within 90 days … is deemed approved and the Secretary shall award 

the contract or any amendment or renewal within that 90-day period and add to the contract the 

full amount of funds pursuant to section 106(a) of the Act [25 U.S.C. § 5325(a)].”  Thus, any  

program funding provided under a “deemed approved” AFA is explicitly made part of the contract 

funding base that is protected against future reductions by 25 U.S.C. § 5325(b) and 25 C.F.R. § 

900.32.  In Navajo Nation I, the Court did not simply award damages to the Nation; it ordered that 

the Nation’s 2014 AFA is deemed approved as of January 3, 2014.  (ECF No. 48 at 7).  Therefore, 

25 C.F.R. § 900.18 mandates that the $17,055,517 approved in the 2014 AFA became part of the 

contract funding base that cannot be reduced in future years (except for one of the five reasons in 

25 U.S.C. § 5325(b)(2)).  The Department cannot dodge its own regulation. 

 Next the Department contends that 25 C.F.R. § 900.32 is inapplicable here because the 

Nation’s proposed 2015 AFA was not “substantially the same” as its 2014 AFA since it sought 

some $2 million more than the 2014 AFA.7  But the regulation provides that “[t]he Secretary may 

                                                
7 The Department also notes that the proposed 2015 AFA sought funding for some projects not included in the Nation’s 
2014 AFA.  This allegation is irrelevant.  The BIA did not purport to decline the proposed 2015 AFA on that basis.  
Indeed, the Department acknowledges that “[o]nly one of those grounds [for declination] need be considered here. 
Specifically, 25 U.S.C. § 5321(a)(2)(D) and 25 C.F.R. § 900.22(d) permit the Secretary to partially decline a proposal 
where ‘the amount of funds proposed under the contract is in excess of the applicable funding level for the contract, 
as determined under section 5325(a)’ of title 25.”  (Defs’ Br. at 8). 

Case 1:16-cv-00011-TSC   Document 21   Filed 09/28/20   Page 9 of 15



 10 
  

not decline ‘any portion of a successor annual funding agreement,’ if ‘it is substantially the same 

as the prior annual funding agreement.’”  Seneca II, 144 F.Supp.3d at 117.  The only portion of 

the proposed 2015 AFA that was not substantially the same as the 2014 AFA was the request for 

funding in excess of the amount provided in 2014.  Only that excess amount could be lawfully 

declined and, as the Department notes, “the Nation does not seek damages from the Court beyond 

the amount deemed approved in 2014.”  (Defs’ Br. at 12 n.3). 

 Furthermore, the ISDEAA mandates this result even without reference to 25 C.F.R. § 

900.32.  Section 5321(a)(2)(D) of the Act permits the Secretary to decline a proposal where “the 

amount of funds proposed under the contract is in excess of the applicable funding level for the 

contract, as determined under section 5325(a).”  But the same section goes on to provide that “[t]he 

Secretary shall approve any severable portion of a contract proposal that does not support a 

declination finding described in paragraph (2). If the Secretary determines under such paragraph 

that a contract proposal … proposes a level of funding that is in excess of the applicable level 

determined under section 5325(a) of this title … the Secretary shall, as appropriate, … approve a 

level of funding authorized under section 5325(a) of this title.”  25 U.S.C. § 5321(a)(2)(4)(B).  

This requirement is reiterated in 25 C.F.R. § 900.26.  Therefore, the fact that the Nation requested 

more funds for 2015 than were “deemed approved” for 2014 is irrelevant.  Under the ISDEAA and 

its regulations, the 2014 funding constituted the base amount to which the Nation was entitled in 

2015. 

 C. The adoption of the Renewed Contract in 2017 does not change the result 

 The Department notes that the Renewed Contract between the parties took effect in 2017 

and argues that, even if 25 C.F.R. § 900.32 required a continued funding level of $17,055,517 for 

all successor AFAs under the 2012 Contract, it ceased to apply with the expiration of that contract.  
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While the Department is correct that § 900.32 does not apply to the approval of the Renewed 

Contract in 2017, it ignores § 900.33, which explicitly applies, and which has the same effect.  

That regulation provides: 

Are all proposals to renew term contracts subject to the declination criteria? 
 
Department of Health and Human Services and the Bureau of Indian Affairs will 
not review the renewal of a term contract for declination issues where no material 
and substantial change to the scope or funding of a program, functions, services, or 
activities has been proposed by the Indian tribe or tribal organization. 
  

25 C.F.R. § 900.33.  Thus, “[t]he Secretary cannot decline a contract renewal proposal ‘where no 

material and substantial change to the scope or funding of a program, functions, services, or 

activities has been proposed by the Indian Tribe or Tribal organization.’”  United States v. 

Cleveland, 356 F.Supp.3d 1215, 1238 (D.N.M. 2018) (citing 25 C.F.R. § 900.33). 

 Accordingly, the BIA could not lawfully decline the funding level proposed for the 

Renewal Contract in 2017, which was the amount already established for 2014, 2015, and 2016.  

For the following years, 25 C.F.R. § 900.32 kicked in again to require that the same base funding 

level be maintained for 2018, 2019, and 2020. 

 In summary, all of the Department’s arguments fail.  The ISDEAA and its implementing 

regulations are clear -- the increased program funding that the Nation received for 2014 as a result 

of its “deemed approved” AFA became the base amount to which it is entitled in succeeding years.   

II. The BIA Cannot Remove Or Decline Language Included In Previous AFAs 

 The Department re-writes history in defending the BIA’s ultra vires actions purporting to 

remove language about funding shortfalls from Sections B and D of the Nation’s proposed AFAs 

for 2018-2020, and to “decline” this language, as well, in the 2019 AFA.  Indeed, the Department 

attempts to blame the Nation for the spurious justifications that the BIA advanced in support of its 

actions.   
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For example, the Department now asserts that “the Nation’s arguments regarding the 

proper interpretation of the Anti-Deficiency Act are simply a red herring with which the Court 

need not engage.”  (Defs’ Br. at 17).  But it was the BIA which invoked the Anti-Deficiency Act 

as the justification for removing this language in 2018, 2019, and 2020.  (See SOMF Exhibits I, 

K, M).  The Nation properly demonstrated in its opening brief that the Anti-Deficiency Act is 

inapplicable here.  It was the BIA, not the Nation, that dragged this red herring into the case.  

Similarly, the Department now asserts that “[t]he concept of declination … is inapposite [here],”  

(Defs’ Br. at 18), after the Nation demonstrated that there was no basis on which the BIA could 

decline this language, as it purported to do in 2019.   

The Department contends that the BIA properly removed the language from the AFAs 

because it did not agree with those provisions and they could not be included without the BIA’s 

agreement.  It is true that the BIA’s agreement was necessary in order to include these provisions 

in an AFA in the first instance.  But the Department ignores the fact that these provisions had 

previously been agreed to by the BIA and had been included in the AFA’s for 2015, 2016, and 

2017 AFA.  (SOMF Exhibits A, D, F).  The issue presented here is whether the BIA could change 

its mind and unilaterally delete these provisions from the AFAs for 2018, 2019, and 2020.  It could 

not.   

The ISDEAA does not empower the BIA to “remove” any language from an AFA.  Rather, 

the Act authorizes the BIA to “decline” part of a proposal but only if one of five statutory grounds 

for declination exists. 25 U.S.C. § 5321(a)(2).  None of those grounds exist here, as the Department 

now concedes.  Further, the BIA “must approve an AFA unless it is not ‘substantially the same as 

the prior annual funding agreement.’”  Aleutian Pribilof Islands Ass’n, Inc. v. Kempthorne, 537 
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F.Supp.2d at 9 (quoting 25 C.F.R. § 900.32).8  “Therefore, no agency employee may insist on the 

inclusion or deletion of any provision in a successor AFA as a condition for its approval, unless 

there has been a change in law or in regulations which require such amendment.”  DOI/IHS 

Internal Agency Procedures Handbook for Non-Construction Contracting Under Title I of the 

Indian Self-Determination and Education Assistance Act, Chap. 5, § III.F.1.b (1999).9  No such 

change in law or in regulations has occurred here.   

Thus, the BIA’s purported “removal” of the language from the 2018 AFA was ultra vires 

and had no legal effect.  See Cheyenne River Sioux Tribe v. Kempthorne, 496 F.Supp.2d 1059, 

1068 (D.S.D. 2007) (“any agency action taken without statutory authorization … is invalid.”).  

Likewise, because the BIA did not “decline” the contested language in the 2018 AFA, those 

provisions were deemed approved after 90 days.  “[Any] part of the contract proposal that was not 

timely declined by BIA is ‘deemed approved.’”  Puyallup Tribe of Indians v. Bureau of Indian 

Affairs, 63 IBIA 10, 19 (2016).  The removal of the contested language from the AFAs for 2019 

and 2020 was likewise ultra vires and without legal effect.  And the purported declination of the 

language in the 2019 AFA was contrary to law, as the Department now concedes. 

As a last gasp, the Department contends that, since the Nation did not challenge the removal 

of this language from the 2018 AFA in Navajo Nation V, its claims with respect to the 2019 and 

2020 AFAs fail because the language at issue was not included in the 2018 AFA.  This argument 

posits that unauthorized agency action is legally effective.  Were this correct, it would be a recipe 

for unbridled agency self-aggrandizement and lawless conduct.  Unsurprisingly, the law is to the 

                                                
8 When one or more provisions in a proposed AFA is not substantially the same as its predecessor, the BIA may 
decline the provision only if one of the five grounds for declination exists. 
 
9 An agency is obligated to follow its own internal procedures, even when such procedures are not set forth in 
regulations. See Bean v. Perdue, 316 F.Supp.3d 220, 227 (D.D.C. 2018).  Here, moreover, the agencies’ manual is 
interpreting the regulatory command of 25 C.F.R. § 900.32. 
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contrary.  “A basic prerequisite to any act by a federal agency is that the agency possesses actual 

legal authority to undertake such action.”  American Vanguard Corp. v. Jackson, 803 F.Supp.2d 

8, 12 (D.D.C. 2011).  “Administrative actions taken in violation of statutory authorization or 

requirement are of no effect.”  United States v. Amdahl Corp., 786 F.2d 387, 392-93 (Fed. Cir. 

1986); City of Santa Clara v. Andrus, 572 F.2d 660, 677 (9th Cir. 1978) (same). 

  The Nation never consented to, nor acquiesced in, the unlawful “removal” of this 

language from the 2018 AFA.  When the BIA repeated its unlawful and ultra vires action in 2019, 

the agency purported to exercise an authority – declination -- that the ISDEAA does provide to it.  

The Nation responded by challenging this declination decision pursuant to 25 U.S.C. § 5321(b)(3) 

and 25 C.F.R. § 900.31; it included this claim in Navajo Nation VI along with its claim about the 

partial declination of program funding.  Having sought judicial review of the language issue with 

respect to the 2019 AFA, the Nation again asserted a claim about the removal of the language from 

the 2020 AFA in Navajo Nation VII.  Accordingly, the legality of the BIA’s actions with respect 

to the 2019 and 2020 AFAs is fully preserved for this Court’s decision.    

  In summary, there simply is no basis on which the BIA could lawfully remove the 

language at issue from the 2019 and 2020 AFAs. The Department has not identified any such basis 

because there is none.   

  CONCLUSION 

 The annual funding of $17,055,517 that was deemed approved for 2014 became the base 

amount to which the Nation is entitled in succeeding years.  Accordingly, the Nation is entitled to 

summary judgment on its claims that the BIA’s partial declinations of funding for the 2015-2020 

AFAs are invalid and that the Nation is entitled to that same amount funding for each of those 

years.  Similarly, the inclusion of language about funding shortfalls in Sections B and D of the 
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previous AFAs precluded the BIA from removing that language in the 2019 and 2020 AFAs.  

Accordingly, the Nation is entitled to summary judgment on its claims that the BIA’s purported 

removal or declination of that language is invalid and of no effect.   

Dated this 28th day of September, 2020. 

Respectfully submitted, 

HOLLAND & KNIGHT LLP 

By:             /s/ Steven D. Gordon   
Steven D. Gordon (D.C. Bar No. 219287) 
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