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I. INTRODUCTION 

The crux of the Dysart School District, et al.’s (“District”) response 

is that Bryan and Larissa Waln (together the “Walns”) rely on a single 

picture to show that some students were allowed to express their 

academic achievement, but Larissa and other religious students were 

not. Yet, the District does not dispute that students were in fact allowed 

to wear numerous different cords, sashes, and tassels for graduation 

from numerous different private organizations. As a fall back, the 

District argues that those undisputed facts are now moot. But these 

facts make all the difference and should have been construed in the 

light most favorable to the Walns.  

Bryan and Larissa seek nothing more than to be treated neutrally 

and given access to speak about the same topics as are other groups. 

The District’s graduation dress code created a mechanism for the 

District to use its discretion in approving certain forms of expression, 

and the District allowed secular expressions of academic achievement. 

But based on the record thus far, it appears that only requests to 

express academic achievement from a religious perspective were denied. 

Centered on these undisputed facts, the dress code was not neutral or 
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generally applicable. For the same reasons, the dress code was not 

content or viewpoint neutral. Prohibiting traditional adornments 

celebrating academic achievement because they are from a religious 

perspective is viewpoint discrimination, and viewpoint discrimination is 

never permissible. The facts underlying these claims are undisputed 

and the District Court’s rulings should be reversed.  

II. RESPONSE TO DISTRICT’S STATEMENT OF THE CASE 

The District does not dispute any of the facts in the Walns’ 

Statement of the Case, Op. Br. at 6-18, and thus these facts can be 

relied upon for purposes of resolving this appeal.  

The District’s suggestion that the Walns are not contesting 

dismissal of the Governing Board is not accurate. Ans. Br. at 11. 

Plaintiffs are not appealing the District Court’s dismissal of the federal 

claims against the District’s Governing Board, Op. Br. at 16 n.9, but the 

Governing Board is a proper defendant for Plaintiff’s state law claims, 

which Plaintiffs are requesting be revived on remand. See Op. Br. at 58; 

ER 128-134; see also A.R.S. § 41-1493.01(D) (allowing claims against a 

“government”); A.R.S. § 41-1493(3) (defining “government” to include a 

“political subdivision”); A.R.S. § 41-1493(6) (defining “political 
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subdivision” to include both a “school district” and a “board . . . of a . . . 

school district.”). The Governing Board should thus not be dismissed 

from this case. Bryan Waln should also not be dismissed from this case. 

Plaintiffs did not assert any federal constitutional claims on behalf of 

Bryan Waln in the District Court, ER 128-134, but they did assert state 

law claims on his behalf that they are requesting be revived on remand. 

Op. Br. at 58. 

III. ARGUMENT 

A. The District Court Improperly Construed the Walns’ 
Factual Allegations Against Them  

Contrary to the District’s arguments, Ans. Br. at 14-20, the 

District Court did err in construing the Walns’ factual allegations 

against them at the motion to dismiss stage.  

The District first contends that Twombly and Iqbal guided the 

District Court’s determination of what allegations were “well-pleaded.” 

Ans. Br. at 14-16. But as explained in the Opening Brief, the District 

Court misapplied these standards by improperly drawing factual 

inferences that were adverse to the Walns. See Op. Br. at 23-28. And 

equally as important, the District did not dispute the Walns’ statement 

of the case. For example, the District did not dispute that other 
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students were permitted to “express their educational achievement by 

wearing cords, sashes, medals, and other items for their graduation 

ceremony.” ER-116-17. How could it? It is common knowledge that 

there are many different forms of expression for academic achievement 

during a graduation ceremony, such as honor cords and stoles.1 

“[J]udicial experience” and “common sense” would lead to the conclusion 

that this is a common practice all over the country. See Ashcroft v. 

Iqbal, 556 U.S. 662, 679 (2009) (noting a court should draw on its 

judicial experience and common sense to determine whether a 

complaint states a plausible claim). The District’s response was that 

these facts are irrelevant to the legal question as it is moot, not that the 

District did not have a process to authorize “school approved” items 

from various private organizations and that school approved items were 

worn at graduation.  

The District, like the District Court, speculates about what may 

have occurred regarding the photograph of the student with a breast 

cancer awareness sticker on his cap. Ans. Br. at 17. This speculation 

does not comply with the District Court’s obligation to construe 

                                                           
1 On the Rosebud reservation (the home of Bryan’s tribe), it is 
tradition for high school graduates to wear beaded caps. ER-103.  
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material facts “in the light most favorable to the plaintiff.” Op. Br. at 

25-26 (quoting	Frudden v. Pilling, 742 F.3d 1199, 1202 (9th Cir. 2014)). 

The District’s graduation dress code and common sense lead to the 

conclusion that students were permitted to wear many different items 

during graduation. The photograph of the student with the sticker on 

his cap is just one example and is supported by other allegations in the 

Complaint. The reference to a “plausible claim for relief” in Iqbal refers 

to the requirement that the “well-pleaded facts” must “permit the court 

to infer more than the mere possibility of misconduct.” Iqbal, 556 U.S. 

at 679. This standard is not an invitation for a district court to 

speculate about whether some other set of facts are more “plausible” 

than the facts alleged, as the District Court did in this case. See Bell 

Atl. Corp. v. Twombly, 550 U.S. 544, 556 (2007) (“a well-pleaded 

complaint may proceed even if it strikes a savvy judge that actual proof 

of those facts is improbable”). 

The District argues that the factual allegations regarding other 

students are “moot” due to the Walns’ decision not to appeal the 

dismissal of their equal protection claim. Ans. Br. at 16. The Walns’ 

allegations that the District allowed other students to adorn their 
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graduation attire with expressive and secular messages, including a 

breast cancer awareness sticker and military stoles among others, 

however, are directly relevant to the standards of review that this Court 

must apply to Larissa’s free exercise and free speech claims, see Op. Br. 

at 32-33, 35-36, 46, 50-51, and repudiate the District Court’s 

conclusions that the graduation dress code was content and viewpoint 

neutral, Op. Br. at 52-54. These factual allegations thus bear directly on 

the legal issues presently before this Court. 

The District next contends that the Walns did not allege that 

other students were “permitted to decorate a cap or gown with anything 

of a religious nature.” Ans. Br. at 17. But that is not the legal test. The 

fact that the District permitted secular expressive messages on some 

students’ graduation attire, but prohibited Larissa’s comparable 

religious expression, directly supports Plaintiffs’ claims that Larissa’s 

free exercise rights were violated. See Op. Br. at 34-37; Tandon v. 

Newsom, 141 S. Ct. 1294, 1296 (2021) (“[G]overnment regulations are 

not neutral and generally applicable . . . whenever they treat any 

comparable secular activity more favorably than religious exercise.”). It 

was also a violation of Larissa’s free speech rights to prohibit her 
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expressive activity on the grounds that it was “from a religious 

viewpoint.” Op. Br. at 50 (quoting Good News Club v. Milford Cent. 

Sch., 533 U.S. 98, 112 (2001)). 

The District further contends that the photograph of the student 

with the breast cancer awareness sticker, ER-116, does not support the 

Walns’ allegations because this student was from a different high school 

and because it does not show that students were permitted to adorn 

their caps “during the graduation ceremonies.” Ans. Br. 17. This photo 

is just one example. The District does not dispute that other students 

were also allowed to wear other items such as honor cords. And Shadow 

Ridge High School and Valley Vista High School are both within the 

District and both schools’ graduation ceremonies were held in the same 

stadium on the same day. ER-115-16. This photograph is thus directly 

relevant to the Walns’ claims regarding the graduation dress code. The 

District’s attempt to have the Court speculate and draw adverse 

inferences that the student did not wear the sticker on his cap during 

the graduation ceremony is also not proper on a motion to dismiss, 

when factual allegations must be construed “in the light most favorable 

to the plaintiff.” Frudden, 742 F.3d at 1202. The photograph shows 
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another student with an adornment on his graduation cap within the 

very same arena that Larissa was prohibited from entering due to the 

adornments on her graduation cap, which is sufficient at the pleadings 

stage to support Plaintiffs’ claims that other students were permitted 

exceptions to the District’s graduation dress policy, but Larissa was not. 

The District also contends that the allegations “on information 

and belief” that other students were permitted to adorn their caps or 

wore prohibited items on their person should be disregarded because 

these facts are not peculiarly within the possession and control of the 

District. Ans. Br. at 18. But the photographs from the District’s own 

website corroborate these allegations that other students were 

permitted to wear adornments on their graduation attire. Op. Br. at 15 

(identifying photographs on District’s website of students wearing 

different colored tassels, necklaces, and flowers). The Walns’ made 

these allegations “on information and belief” because it is not possible 

for Larissa to make allegations about what other students were wearing 

at the graduation based upon her own first-hand experience because 

she was not permitted to even enter the building where the graduation 

was held. ER-114. 
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Finally, the District argues that the dress code does not contain 

exceptions, but rather just states what is allowed and what is not 

allowed.2 Ans. Br. at 19-20. This is a matter of semantics. Some items 

from private organizations are allowed to be worn when they are “school 

approved.” Some items, as determined in the school approval process, 

are not allowed. As described in the Opening Brief and below, the legal 

tests under the Constitution look to whether some forms of expression 

are allowed while others are not. The Complaint plausibly alleges that 

the District allowed some students to express various expressive 

messages, including messages about academic achievement, while 

denying that opportunity for Larissa.     

B. Larissa’s Free Exercise Claim is Plausible 

The District avoids negotiating with recent Supreme Court 

precedent on the Free Exercise Clause, and instead quotes heavily from 

the District Court. Ans. Br. at 23-24. As such, the District misconstrues’ 

the Walns’ arguments. While it is true that the District’s dress code is 

                                                           
2 The District also argues that allowing Larissa to wear her eagle plume 
in her hair or around her neck is not an adornment or addition to the 
robe or cap. Ans. Br. at 20. This flies in the face of the dress code, which 
allows stoles and cords, but no other adornments or additions. It is not 
clear how a stole or cord can be considered an adornment, but an eagle 
feather in the hair or around the neck cannot.  
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not neutral and generally applicable because it provides exemptions, 

Ans. Br. at 21, Larissa also pointed out that the District prohibited 

religious conduct while permitting comparable secular conduct that 

undermined its asserted interests in a similar way. Op. Br. at 20, 34. 

That is the governing test for general applicability the Supreme Court 

has laid out. Fulton v. City of Philadelphia, Pennsylvania, 141 S. Ct. 

1868, 1877 (2021). The District further argued that the dress code is 

neutral because there is no indication that the dress code was aimed at 

religious expression. That, however, is undermined by the record. 

Finally, the District argues it had a compelling reason to deny neutral 

application of its policy across the board, but Larissa is just seeking the 

neutrality that the case law provides.  

1. The School Approval Process Invites the District to 
Consider the Particular Reasons for a Student’s Conduct 

 

The Supreme Court has made clear that a policy is “not generally 

applicable if it invites the government to consider the particular reasons 

for a person's conduct by providing ‘a mechanism for individualized 

exemptions.’” Fulton, 141 S. Ct. at 1877 (citations omitted). The District 

asserts that its dress code has no exemptions, but that is contrary to the 

language of the code itself and the allegations in the Complaint.  



 
 

 11 
 

With regard to the code, the District argues that it simply allows 

some students to wear certain items at graduation and disallows others. 

Ans. Br. at 21. But, that is the definition of being “exempt.” Cambridge 

Dictionary, Definition of Exempt, 

https://dictionary.cambridge.org/us/dictionary/english/exempt (defining 

“exempt” as “to excuse someone or something from a duty, payment, 

etc.”) (last visited Feb. 22, 2022). Further, the code allows certain items 

from private organizations to be worn if they are “school approved.” 

Ans. Br. at 8. There are no facts in the record about how the District 

approves any organization’s items, as the Walns have not yet been 

permitted to obtain any discovery and these facts are markedly within 

the District’s control. But, the policy creates a mechanism for the 

District to use its discretion to consider requests for school approval 

from a person or organization, such as Kiwanis Club. “This inclusion of 

a mechanism for entirely discretionary exceptions renders” the dress 

code not generally applicable.3 Fulton, 141 S. Ct. at 1871. 

                                                           
3 That certain organizations’ cords and stoles are bestowed as an honor, 
Ans. Br. at 22, does not answer the question of how the school went 
about approving those organization’s items in the first instance. As 
detailed in the Complaint and in the Opening Brief, Larissa’s beaded 
cap, eagle plume, and medicine wheel were likewise bestowed as an 
honor to recognize her academic achievement.  
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Further, contrary to the District’s argument, the record shows it 

would grant exceptions outside of the dress code. Larissa is the perfect 

example. The code is clear that only certain items are allowed to go over 

the gown and that “no other adornment/additions are allowed.” ER-152-

153. Students also “may NOT decorate their gown or cap.” Id. Yet, the 

District would have permitted Larissa to wear the eagle plume in her 

hair, or around her neck as jewelry, or under her robe. ER-11; ER-13, 

n.8; ER-68. The District asserts that wearing a feather in her hair or 

around her neck would not be an adornment or addition to a gown or 

cap. The District, however, does not explain how a feather is any 

different from a stole or cord around one’s neck and how another item 

around ones’ neck is anything but another exempted adornment. A 

plain reading of the dress code defines stoles and cords as the only form 

of adornments that are permitted, but as can be seen, the District was 

willing to provide another exemption in its discretion.  

Next, the District relies heavily on Jacobs v. Clark Cnty. Sch. 

Dist., 526 F.3d 419 (9th Cir. 2008), a case decided before Fulton and 

highly distinguishable. In Jacobs, the mandatory uniform policy did not 

allow for any forms of expression. All that was permitted were khaki 
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pants and a solid color shirt. Id. at 423. Had the District here required 

all of the students to wear the exact same attire, this case would be 

akin to Jacobs. But, the District here does not dispute that students 

were permitted to wear stoles and cords that bore a variety of 

expressive messages, ranging from Kiwanis Club to the military. Op. 

Br. at 14-15; Ans. Br. at 40 (identifying AVID, DECA, Kiwanis Club, 

etc.).4 The facts of this case fall squarely into the Fulton category, where 

certain conduct is exempt, but religious conduct is not.  

2. The District Prohibited Religious Conduct but Allowed 
Comparable Secular Conduct that Undermined its 
Asserted Interests in a Similar Way 

 

The District fails to grapple with the Supreme Court’s 

pronouncement that a policy “also lacks general applicability if it 

prohibits religious conduct while permitting secular conduct that 

undermines the government's asserted interests in a similar way.” 

Fulton, 141 S. Ct. at 1877. For that, one must look to see if the 

government treated “any comparable secular activity more favorably 

than religious exercise.” Tandon, 141 S. Ct. at 1296.  

                                                           
4 That is also consistent with the allegations in the Complaint. ER-116 
(“Other students in the Dysart School District were permitted to 
express their educational achievement by wearing cords, sashes, 
medals, and other items for their graduation ceremony.”).  
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The District initially argues that the Court need not consider how 

it treated other students because that is irrelevant. Ans. Br. at 16. But 

the Supreme Court’s comparability standard requires the Court to 

understand how the District treated other students. In Tandon, the 

Court detailed how some activities at establishments, such as salons, 

retail stores, theaters, etc., were treated more favorably than religious 

activities. Id. at 1297. Likewise, here, some secular messages related to 

academic achievement were treated more favorably than religious 

messages about academic achievement. Whether it was DECA, AVID, 

theater, or the Kiwanis Club, Ans. Br. at 40, those secular messages 

about academic achievement and honor were permitted. It was only 

religious messages about academic achievement that were treated less 

favorably.     

The District did not address whether the expressive messages 

from DECA or Kiwanis Club undermined its “asserted interests in a 

similar way.” Fulton, 141 S. Ct. at 1877. The Court must consider “the 

asserted government interest that justifies the regulation at issue.” 

Tandon, 141 S. Ct. at 1296. Plaintiffs will not repeat here the ways the 
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secular messages undermined the District’s asserted interests because 

it was outlined in the Opening Brief. Op. Br. at 35-37. 

3. The Record Shows a Lack of Neutrality  
 

The District points to the District Court’s opinion to assert that 

the dress code here makes no reference to religious practice, conduct, 

belief, or motivation and thus the policy is neutral. Ans. Br. at 23. The 

record and the District Court’s opinion, however, show that it was only 

religious conduct that was targeted. ER-12 (District also denied 

“seminary students” a requested exception); ER-161 (same); see also ER-

21; ER-35-36 (noting other religious exemptions were denied); ER-40. 

The government “fails to act neutrally when it proceeds in a manner 

intolerant of religious beliefs or restricts practices because of their 

religious nature.” Fulton, 141 S. Ct. at 1877. 

Disqualifying otherwise eligible recipients from a public benefit 

“solely because of their religious character” imposes “a penalty on the 

free exercise of religion that triggers the most exacting scrutiny.” 

Espinoza v. Montana Dep’t of Revenue, 140 S. Ct. 2246, 2255 (2020). 

The Walns’ have not yet had the benefit of discovery to uncover the 

depth of this hostility toward religious beliefs, but the record thus far 
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indicates that the District prohibited certain expression solely because 

of its religious character. That is contrary to the Free Exercise Clause, 

which “bars even ‘subtle departures from neutrality’ on matters of 

religion.” Masterpiece Cakeshop, Ltd. v. Colorado C.R. Comm’n, 138 S. 

Ct. 1719, 1731 (2018) (quoting Church of the Lukumi Babalu Aye, Inc. v. 

City of Hialeah, 508 U.S. 520, 534 (1993)).5 

4. Larissa Was Forced to Choose 
 

The District argues that its dress code was neutral and generally 

applicable, and therefore it could incidentally burden Larissa’s religious 

expressions. Ans. Br. at 26. As explained above, the District’s dress code 

is not neutral and generally applicable. Next, the District asserts there 

was no “coercive effect” on Larissa’s right to express her beliefs.6 Ans. 

Br. at 26. But, Larissa was forced to choose between her religious 

expression and the benefit of graduation. ER-13 n.8 (noting Larissa had 

to choose not to attend); ER-130 (noting Larissa was forced to choose). 

                                                           
5 The District cites several cases that really just beg the question – 
what is a neutral and generally applicable law. Ans. Br. at 24-25. 
Plaintiffs have answered those questions based on recent Supreme 
Court precedent both here and in the Opening Brief.  
6 Interestingly, the District expresses skepticism about whether Larissa 
was even engaged in a “religious practice,” while also arguing that if 
they permitted her religious expressions they would be subjecting other 
students to unacceptable religious practice. Compare Ans. Br. at 25-26 
with Ans. Br. at 27-28. The District cannot have it both ways.  
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The Court has long recognized that this is coercion and an improper 

burden. Fulton, 141 S. Ct. at 1890 (Alito, J., concurring) (“It ‘force[d] her 

to choose between following the precepts of her religion and forfeiting 

benefits, on the one hand, and abandoning one of the precepts of her 

religion in order to accept work, on the other hand.’”); Dahl v. Bd. of 

Trustees of W. Michigan Univ., 15 F.4th 728, 731 (6th Cir. 2021) (“a 

policy that forces a person to choose between observing her religious 

beliefs and receiving a generally available government benefit for which 

she is otherwise qualified burdens her free exercise rights.”). 

5. Larissa Seeks Neutrality  
 

The District also argues that, had it permitted Larissa to express 

her academic achievement from a religious viewpoint, it would have 

violated the Establishment Clause. Ans. Br. at 27-29. But this 

argument indicates that the District’s graduation dress policy was 

actually targeted at preventing religious expression. If that was the 

objective that motivated the District’s determinations as to what 

exceptions were allowed, it undermines the District’s arguments that 

the policy was simply content and viewpoint neutral. This assertion is 

also contradicted by the record thus far. The District could not have 



 
 

 18 
 

been concerned with the Establishment Clause because it offered to 

allow Larissa to express her religious viewpoint by wearing her eagle 

plume in her hair or around her neck, even though the Walns’ explained 

that was unacceptable to their beliefs. ER-11; ER-13, n.8; ER-68; ER-

111.  

Regardless, the circumstances show that there was no real threat 

of any Establishment Clause violation in this case. Am. Legion v. Am. 

Humanist Ass’n, 139 S. Ct. 2067, 2091 (2019) (Breyer, J. concurrence) 

(“[W]here the Establishment Clause is at issue, the Court must 

distinguish between real threat and mere shadow.”). The District’s 

assertions about the Establishment Clause – that allowing Larissa’s 

practices would amount to sponsorship of religion and coercion – are 

undermined by the accommodation the District did offer to Larissa.  

Larissa is just seeking neutrality. Just as in Good News Club, 

Larissa seeks nothing more than to be treated neutrally and given 

access to speak about the same topics as are other groups. 533 U.S. at 

121; see also Prince v. Jacoby, 303 F.3d 1074, 1092 (9th Cir. 2002) (“A 

significant factor in evaluating whether a governmental program 

violates the Establishment Clause is its neutrality toward religion.”). 
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Allowing Larissa to have the same form of expression that other 

students are allowed would ensure neutrality, not threaten it. Thus, the 

District here “faces an uphill battle in arguing that the Establishment 

Clause compels it to exclude” Larissa. Good News Club, 533 U.S. at 114. 

And the District’s interest in achieving separation of church and State 

“is limited by the Free Exercise Clause.” Espinoza, 140 S. Ct. at 2260.  

The District points to Lassonde v. Pleasanton Unified Sch. Dist., 

320 F.3d 979, 983 (9th Cir. 2003) and Cole v. Oroville Union High Sch. 

Dist., 228 F.3d 1092, 1103 (9th Cir. 2000), for support. But, this is not a 

case where Larissa was invited to give a public speech to the entire 

graduation procession and she wanted to give a proselytizing speech. 

See Lassonde, 320 F.3d at 981; Cole, 228 F.3d at 1096. Larissa sought to 

silently express her academic achievement, just as other students were 

permitted to do. ER-97 (plume and cap gifted to Larissa to honor her 

academic achievement); ER-105 (eagle feather given in times of great 

honor, such as graduation). The District has pursued its dress code to 

the point of denying students the right to express their academic 

achievement from a religious viewpoint solely because of its religious 

character. Under Supreme Court precedent, “that goes too far.” Trinity 
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Lutheran Church of Columbia, Inc. v. Comer, 137 S. Ct. 2012, 2024, 

(2017).  

C. Plaintiffs Have Alleged a Violation of Larissa’s Free Speech 
Rights, Even Under the Intermediate Scrutiny Standard 
Advocated by the District 

The District contends that it did not violate Larissa’s free speech 

rights as a matter of law because the graduation dress policy satisfies 

intermediate scrutiny. Ans. Br. at 30-37. This is incorrect because the 

District discriminated based on viewpoint, and thus strict scrutiny 

applies. Op. Br. at 50-51. The District’s policy also does not satisfy even 

intermediate scrutiny. Op. Br. at 51-52. 

1. The Dress Code Was Not Content and Viewpoint 
Neutral 

The District contends that because its dress code was content and 

viewpoint neutral, intermediate scrutiny is the appropriate standard 

under Jacobs, 526 F.3d at 429. Ans. Br. at 31-32. But Jacobs requires a 

heightened standard of scrutiny when restrictions discriminate based 

on content and viewpoint, as Larissa has alleged in this case. Op. Br. at 

47-48.  

The District’s restriction on Larissa’s speech was content based 

and viewpoint based because the District declined to allow Larissa to 
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celebrate her academic achievement with her Native American beading 

and eagle plume. Yet at the same time the District (1) allowed other 

students to express their educational achievements by wearing cords, 

sashes, medals, and other items, including stoles bearing the names 

and logos of branches of the military, and (2) granted exceptions to 

other students to have expressive messages on their graduation attire, 

including a breast cancer awareness sticker. Op Br. at 50-51. 

Prohibiting speech “by a particular speaker” is viewpoint 

discrimination. Giebel v. Sylvester, 244 F.3d 1182, 1188 (9th Cir. 2001); 

see also Tinker v. Des Moines Indep. Cmty. Sch. Dist., 393 U.S. 503, 511 

(1969) (“the prohibition of expression of one particular opinion . . . is not 

constitutionally permissible.”). Prohibiting Larissa’s traditional 

adornments celebrating her academic achievement because they were 

from a religious perspective is also viewpoint discrimination. Good 

News Club, 533 U.S. at 107-12; Prince, 303 F.3d at 1091-92.  

The District responds by asserting that the graduation dress code 

was neutral because it “simply prohibits all cap decorations and all 

gown adornments or additions,” Ans. Br. at 32-33, but this argument 

completely disregards the factual allegations about the other types of 
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adornments and expressive messages that were allowed at the 

graduation. See Tinker, 393 U.S. at 510-11 (school’s allowance of 

political buttons and other controversial symbols supported finding that 

ban on black armbands was constitutionally impermissible). 

Since the District’s graduation dress code discriminates based on 

content and viewpoint, it is subject to strict scrutiny, which cannot be 

met because there is no compelling government interest that would 

justify the District’s restriction on Larissa’s expressive activity. Op. Br. 

at 51-52. The District’s brief does not even attempt to argue that its 

policy satisfies strict scrutiny. 

2.  The Graduation Dress Code Does Not Withstand Even 
Intermediate Scrutiny  

Even if intermediate scrutiny applied, the District’s graduation 

dress code cannot meet this standard. See Op. Br. at 51-52. The District 

first contends that its policy furthers an important or substantial 

government interest by “[p]reserving the sanctity of the ceremony, 

showing respect for its formality, uniting the graduating students, and 

avoiding disruptions.” Ans. Br. at 33. But none of these asserted 

interests would justify the District’s decision to allow students to wear 

military logos on their stoles or breast cancer awareness stickers on 
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their caps but not allow Larissa to wear traditional Native American 

beading and an eagle plume on her cap. The “numerous exceptions” to 

the graduation dress policy thus “undermine the [District’s] purported 

interest[s].” Valley Broad. Co. v. United States, 107 F.3d 1328, 1336 (9th 

Cir. 1997); see also Rubin v. Coors Brewing Co., 514 U.S. 476, 489 

(1995) (exceptions in regulatory scheme “directly undermine and 

counteract” government’s justifications for speech restrictions). 

Larissa’s sacred Native American adornments also did not threaten the 

sanctity or formality of the ceremony or the unity of the graduating 

students, nor would they have caused any disruptions to the graduation 

ceremony. ER-123; see Op. Br. at 35-37 (outlining why secular 

exemptions undermined District’s asserted interests). 

The District further contends that its governmental interests are 

unrelated to the suppression of free speech. Ans. Br. at 34. But it is 

premature to make this determination as a matter of law because there 

is nothing in the record of this case explaining why the District allowed 

some students to display expressive messages but not Larissa. See Op. 

Br. at 54 (discussing need for factual development regarding claimed 

governmental interests to determine validity and sufficiency of such 
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interests). The District’s brief also suggests that Larissa’s expression 

was prohibited because it was religious, see Ans. Br. at 17, 27-29, which 

is viewpoint discrimination, see Good News Club, 533 U.S. at 107-12; 

Prince, 303 F.3d at 1091-92, and thus directly related to the 

suppression of free speech. 

The District additionally asserts that the incidental restrictions on 

First Amendment freedoms were no greater than is essential to further 

those interests. Ans. Br. at 34. But the District fails to offer any 

explanation for why allowing Larissa to celebrate her academic 

achievement with her traditional Native American regalia, ER-97, 

would have compromised any of the District’s identified interests. 

Notably, after this lawsuit was filed, Arizona state law was changed to 

allow Native American students to wear “traditional tribal regalia or 

objects of cultural significance at a graduation ceremony,” including 

eagle plumes. A.R.S. § 15-348. Prohibiting Larissa from wearing her 

traditional regalia cannot have been “essential” to preserving the 

sanctity of the ceremony or showing respect for its formality, when this 

restriction would now be prohibited under state law. 

Finally, the District’s assertion that its graduation dress policy 
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“applied only in the narrow window of the graduation ceremony,” Ans. 

Br. at 34, is also contrary to the facts alleged in the Complaint. Larissa 

alleged that she was not even permitted to enter the building where the 

graduation occurred because she was wearing her beaded cap. ER-97, 

ER-114. The dress policy thus applied to the entire graduation event, 

not just the ceremony. 

3. The Dress Code Was Also Unconstitutional Under a 
Forum Analysis 

The District also contends that the graduation dress policy is 

constitutional under a forum analysis, and that the graduation 

ceremony was either a non-public forum or a limited public forum. Ans. 

Br. at 35-37. But, once again, the District’s arguments disregard the 

allegations that the graduation dress policy discriminated based on 

viewpoint, which is “impermissible no matter the forum.” Op. Br. at 48 

(quoting Nurre v. Whitehead, 580 F.3d 1087, 1095 n.6 (9th Cir. 2009)). 

Under a forum analysis, the graduation ceremony is a “limited 

public forum” because it was “opened to certain groups [and] to certain 

topics.” Nurre, 580 F.3d at 1094 (quoting DiLoreto v. Downey Unified 

Sch. Dist. Bd. of Educ., 196 F.3d 958, 965 (9th Cir.1999). Indeed, the 

District previously acknowledged that the graduation was a limited 
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public forum. ER-147. In addition to the student with the breast cancer 

awareness sticker on his cap, other students were allowed to display the 

names and logos of military branches and various groups and 

organizations on their stoles. Op. Br. at 14-15. The District also 

permitted students to decorate their caps with different colored tassels, 

and wear adornments around their neck and in their hair. Op. Br. at 10, 

15. The policy expressly allowed “school approved honor cords and 

stoles.” Op. Br. at 9; see also DiLoreto, 196 F.3d at 967 (screening of 

messages is evidence of an intent to create a limited public forum). 

Because the District discriminated by viewpoint as noted above, 

the District’s graduation dress policy does not satisfy the requirements 

of a limited public forum. DiLoreto, 196 F.3d at 967 (speech restrictions 

in a limited public forum must be “viewpoint neutral to be 

permissible”). Additionally, the District suggests that Larissa’s 

expressive activity was specifically prohibited due to its religious 

nature, Ans. Br. at 17, 27-29, which is also impermissible viewpoint 

discrimination. See Good News Club, 533 U.S. at 107; Prince, 303 F.3d 

at 1091-92. If the purpose of the graduation ceremony was to honor 

academic achievement, as the District contends, it was not reasonable 
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in light of this purpose as the District prohibited Larissa from honoring 

her academic achievement through her traditional regalia, ER-97, while 

at the same time allowing other students to wear expressive messages 

honoring their academic achievement. ER-115; Op. Br. at 5. Lastly, 

there is no evidence in the record yet as to the standards applied in 

approving stoles, cords, and other adornments, and thus the District 

cannot establish as a matter of law that “[the] standard is sufficiently 

definite and objective to prevent arbitrary or discriminatory 

enforcement.” Am. Freedom Def. Initiative v. King Cnty., 904 F.3d 1126, 

1130 (9th Cir. 2018) (quotation marks omitted). 

4. The District Concedes that Larissa’s Beaded Cap and 
Eagle Plume Were Not School-Sponsored Speech 

The District does not respond to the Walns’ arguments that 

Larissa’s sacred Native American regalia was not “school-sponsored 

speech,” Op. Br. at 49-50, 54-56. Thus these arguments are conceded. 

See LN Mgmt., LLC v. JPMorgan Chase Bank, N.A., 957 F.3d 943, 950 

(9th Cir. 2020) (“Failure to respond meaningfully in an answering brief 

to an appell[ant]’s argument waives any point to the contrary.”). 

D. Amendment to Complaint 

The District falls back on its argument that the Walns’ complaint 



 
 

 28 
 

was not well pled to support its argument that the Walns’ Motion to 

Amend was inadequate and futile. The District again asserts that 

Larissa is relying on a single picture. Not so. The District has not 

disputed the Walns’ allegations in the Complaint that other students 

were permitted to “express their educational achievement by wearing 

cords, sashes, medals, and other items for their graduation ceremony.” 

ER-116-17. Indeed, the District highlights all of the various clubs and 

organizations that were allowed to express their academic or other 

achievement. Ans. Br. at 40 (highlighting AVID, DECA, Honor Society, 

Kiwanis Club). This is exactly what the Walns’ meant when they said 

that other students were allowed to express their academic 

achievement. These facts should have been construed “in the light most 

favorable to the plaintiff.” Op. Br. at 25-26 (quoting Frudden, 742 F.3d 

at 1202). As explained in depth in the Opening Brief and here, these 

facts do not show Larissa’s claims were inadequate or futile, but rather 

support her claims.  

The District then proclaims that the Walns’ had a month to 

convince the District Court to reconsider its decision to deny their first 

request to amend. Ans. Br. at 40. Motions to reconsider are an 
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“extraordinary remedy, to be used sparingly in the interests of finality 

and conservation of judicial resources.” Kona Enterprises, Inc. v. Est. of 

Bishop, 229 F.3d 877, 890 (9th Cir. 2000). Indeed, “a motion for 

reconsideration should not be granted, absent highly unusual 

circumstances, unless the district court is presented with newly 

discovered evidence, committed clear error, or if there is an intervening 

change in the controlling law.” Id. Given the facts already in front of the 

District Court, the Walns had no obligation to seek such an 

extraordinary remedy.  

IV. CONCLUSION 

For the reasons stated above and in their Opening Brief, the 

Walns respectfully request that the Court reverse the rulings in the 

District Court’s Order and allow Plaintiffs to amend their First 

Amended Complaint. 
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