
 

 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

       
____________________________________ 
NAVAJO NATION,      ) 
       )     
  Plaintiff,    ) 
       ) 
  v.     )     Civil Action No. 1:16-CV-00011 (TSC) 
       )     
U.S. DEPARTMENT OF THE INTERIOR,  ) 
  et al.,        )     
       )  
  Defendants.    ) 
                                                 ) 

 
 

PLAINTIFF’S MOTION FOR SUMMARY JUDGMENT 
 

Plaintiff Navajo Nation, pursuant to Fed.R.Civ.P. 56, moves for summary judgment on all 

of its claims in the following consolidated cases:  Navajo Nation v. Dep’t of Interior, et al., No. 

1:16-cv-00011-TSC (D.D.C. filed Jan. 5, 2016) (“Navajo Nation II”); No. 1:17-cv-00513-TSC 

(D.D.C. filed March 21, 2017) (“Navajo Nation III”); No. 1:17-cv-00863-TSC (D.D.C. filed May 

10, 2017) (“Navajo Nation IV”); No. 1:18-cv-00774-TSC (D.D.C. filed April 5, 2018) (“Navajo 

Nation V”); No. 1:19-cv-3612-TSC (D.D.C. filed December 3, 2019) (“Navajo Nation VI”); and 

No. 1:20-cv-01297-TSC (D.D.C. filed May 15, 2020) (“Navajo Nation VII”). 

The basis for this motion is more fully set forth in the accompanying memorandum of 

points and authorities. 

WHEREFORE, the Navajo Nation respectfully submits that this motion should be granted. 
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Dated this 6th day of August, 2020. 
 

Respectfully submitted,  
 
HOLLAND & KNIGHT LLP 
 

   By:     /s/ Steven D. Gordon      
Steven D. Gordon (D.C. Bar No. 219287) 
Philip Baker-Shenk (D.C. Bar No. 386662) 
Jessica L. Farmer (D.C. Bar No. 1023024) 
800 17th Street, N.W., Suite 1100 
Washington, D.C.  20006 
Tel: (202) 955-3000 
Fax: (202) 955-5564 
 
Attorneys for Plaintiff the Navajo Nation 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

       
____________________________________ 
NAVAJO NATION,      ) 
       )     
  Plaintiff,    ) 
       ) 
  v.     )     Civil Action No. 1:16-CV-00011 (TSC) 
       )     
U.S. DEPARTMENT OF THE INTERIOR,  ) 
  et al.,        )     
       )  
  Defendants.    ) 
                                                 ) 

 
 

MEMORANDUM IN SUPPORT OF  
PLAINTIFF’S MOTION FOR SUMMARY JUDGMENT 

 
In these six consolidated cases (Navajo Nation II – VII),1 plaintiff Navajo Nation seeks 

judicial review of the amount of annual federal funding provided under its self-determination 

contract with the Bureau of Indian Affairs (“BIA”) for operations of the Nation’s Judicial Branch 

for the years 2015-2020.  These cases follow from the original case of Navajo Nation v. Dep’t of 

Interior, et al., No. 1:14-cv-01909-TSC (“Navajo Nation I”), which addressed the amount of 

contract funding for 2014.  This Court has ruled in Navajo Nation I that the Nation’s proposed 

Annual Funding Agreement (“AFA”) for 2014 was deemed approved and that the Nation is 

entitled to funding for 2014 in the amount of $15,762,985.  Order of June 12, 2020.   

The Court’s ruling is dispositive of the funding issue raised in Navajo Nation II - VII.   

Under the unique provisions of the Indian Self-Determination and Education Assistance Act, 25 

                                                 
1 Navajo Nation v. Dep’t of Interior, et al., No. 1:16-cv-00011-TSC (D.D.C. filed Jan. 5, 2016) (“Navajo Nation II”), 
No. 1:17-cv-00513-TSC (D.D.C. filed March 21, 2017) (“Navajo Nation III”), No. 1:17-cv-00863-TSC (D.D.C. filed 
May 10, 2017) (“Navajo Nation IV”), No. 1:18-cv-00774-TSC (D.D.C. filed April 5, 2018) (“Navajo Nation V”), No. 
1:19-cv-3612-TSC (D.D.C. filed December 3, 2019) (“Navajo Nation VI”), and No. 1:20-cv-01297-TSC (D.D.C. filed 
May 15, 2020) (“Navajo Nation VII”). 
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U.S.C. § 5301 et seq. (“ISDEAA”), and the regulations promulgated thereunder, the Nation is 

entitled to at least the same amount of annual funding in succeeding years as it received for 2014. 

In addition, in Navajo Nation VI and VII, the Nation seeks review of the BIA’s unilateral 

deletion from its proposed 2019 and 2020 AFAs of language that had been included in previous 

AFAs.  Under the ISDEAA and the governing regulations, the BIA could not lawfully remove or 

decline this language. 

FACTS 

The Nation, a federally recognized Indian tribe, entered into a five-year ISDEAA contract 

with the BIA, Contract No. A12AV00698 (the “Contract”), to fund operations of its Judicial 

Branch annually from 2012 through 2016.  The Parties renewed the Contract by entering into 

Contract No. A17AV00252 ( the “Renewed Contract”) for another five-year term from 2017 

through 2021.   

“The ISDEAA permits Indian tribes to assume responsibility for federally funded programs 

or services that a federal agency would otherwise provide to the tribes’ members.”  Menominee 

Indian Tribe of Wisconsin v. U.S., 614 F.3d 519, 522 (D.C. Cir. 2010).  “After the tribe and agency 

memorialize the transfer of authority in a ‘self-determination contract,’ they negotiate annual 

funding agreements, which become part of the contract.”  Id.  Under the Contract and the Renewed 

Contract, the Nation and the BIA negotiate successive AFAs, which determine the amount of funds 

to be paid to the Nation for a given year during the contract term.  

A. The 2014 AFA (Navajo Nation I)  

Navajo Nation I involved the annual contract funding for 2014.  The Nation sought  

$17,055,517 in the proposed 2014 AFA that it submitted to the BIA on October 4, 2013.  This was 

an increase of $15,762,985 over the previous year’s funding.  Under the ISDEAA, the BIA had 90 
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days to approve or decline this proposal.  25 U.S.C. § 5321(a)(2).  A proposal that is not declined 

within 90 days is deemed approved.  See 25 C.F.R. § 900.18.  The BIA failed to act on the Nation’s 

proposed AFA within 90 days of its submission.  The Nation therefore asserted that the AFA had 

been deemed approved.  The BIA asserted that it was entitled to additional time because, due to a 

partial government shutdown, the agency was not fully staffed between October 1 and October 16, 

2013.   

On November 12, 2014, the Nation filed Navajo Nation I to enforce the AFA and receive 

the full funding that it had proposed for its judicial system.  The suit sought declaratory and 

injunctive relief, and damages in the amount of $15,762,985.  The Government argued that the 

Nation was equitably estopped from asserting the 90-day deadline.  The D.C. Circuit rejected that 

defense.  Navajo Nation v. Department of the Interior, 852 F.3d 1124, 1130 (D.C. Cir. 2017).   

On June 12, 2020, this Court entered a final judgment ordering that the Nation’s proposed 

AFA for 2014 was deemed approved as of January 3, 2014, and awarding the Nation damages in 

the amount of $15,762,985.  The Court also found that this amount of damages was facially 

reasonable after considering the Nation’s contention that the previous funding level was drastically 

insufficient to meet its needs. 

B. The 2015 AFA (Navajo Nation II) 

On October 9, 2014, the Nation submitted its proposed AFA for 2015 to the BIA, with a 

proposed budget of $19,130,869.  (Exhibit A to the Statement of Material Facts (“SOMF”) 

submitted herewith).  In response to an inquiry from the BIA, the Nation explained that its AFA 

for 2014 seeking $17,055,517 in funding had been deemed approved because of the Secretary’s 

failure to decline the proposal within the 90-day review period.  (SOMF Exhibit B).  By letter of 

January 6, 2015, the BIA partially declined the Nation’s proposed 2015 AFA by declining all 
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funding above $1,295,735 (the 2014 funding of $1,296,448 it had provided less an Across the 

Board reduction of $713).2  (SOMF Exhibit C).  The BIA asserted that it was declining the funding  

pursuant to 25 C.F.R. § 900.22(c) and (d).3  This partial declination is the focus of Navajo Nation 

II. 

C. The 2016 AFA (Navajo Nation III) 

On January 7, 2016, the Nation submitted its proposed AFA for 2016 to the BIA, with a 

proposed budget of $17,055,477.4  (SOMF Exhibit D).  By letter of March 25, 2016, the BIA 

partially declined the Nation’s proposed AFA for 2016 by declining all funding above $1,436,301 

(the 2015 funding it had provided).  (SOMF Exhibit E).  The BIA asserted that it was declining 

the funding pursuant to 25 C.F.R. § 900.22(d), which provides that an AFA may be declined if 

“[t]he amount of funds proposed under the contract is in excess of the applicable funding level 

for the contract.”  The agency again rejected the Nation’s position that the increased funding 

proposal for 2014 had been deemed approved.  This partial declination is the focus of Navajo 

Nation III.    

D. The 2017 AFA (Navajo Nation IV) 

On January 11, 2017, the Nation submitted its proposal for the Renewed Contract to the 

BIA, with proposed funding for 2017 of $17,055,477.  (SOMF Exhibit F).  By letter of April 10, 

2017, the BIA partially declined the Nation’s proposal by declining all funding above $1,429,177 

                                                 
2 The Secretary is authorized to implement Across the Board funding reductions applicable to all self-determination 
contracts in response to a reduction in lump sum appropriations by Congress from the previous fiscal year for the 
program or function to be contracted.  See 25 U.S.C. § 5325(b)(2)(A). 
  
3 Subsection (c) provides that an AFA may be declined if “[t]he proposed project or function to be contracted for 
cannot be properly completed or maintained by the proposed contract.”  Subsection (d) provides that an AFA may be 
declined if “[t]he amount of funds proposed under the contract is in excess of the applicable funding level for the 
contract.” 
 
4 Because of a typographical error, the proposal for 2016 was $40 less than the proposed AFAs for 2014 and 2015. 
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(the 2016  funding it had provided less an Across the Board reduction of $7,124).  (SOMF Exhibit 

G).  The BIA again asserted that it was declining the funding pursuant to 25 C.F.R. § 900.22(d).  

The agency acknowledged the D.C. Circuit’s 2017 decision regarding the funding for 2014, and 

stated that it was “still considering potential options” in response thereto.  It asserted that, even if 

the 2014 AFA had been “deemed approved,” the amount so approved nevertheless did not 

automatically become part of the Secretarial (base) amounts for 2015 and 2016.  This partial 

declination is the focus of Navajo Nation IV.  

E. The 2018 AFA (Navajo Nation V) 

On September 27, 2017, the Nation submitted its proposed 2018 AFA for the Renewed 

Contract to the BIA, with proposed funding of $17,055,477.  (SOMF Exhibit H).  By letter of 

December 22, 2017, the BIA partially declined the Nation’s proposal by declining all funding 

above $1,426,547.08 (the 2017 funding it had provided less an Across the Board reduction of 

$9,753.92).  (SOMF Exhibit I).  The BIA again asserted that it was declining the funding pursuant 

to 25 C.F.R. § 900.22(d).  The agency made no mention of the Nation’s argument, and the D.C. 

Circuit’s ruling, that the 2014 AFA had been deemed approved.  This partial declination is the 

focus of Navajo Nation V. 

The BIA raised a second issue in its letter.  It announced that it had “removed” certain 

language in the 2018 AFA “in order to comply with the Anti-Deficiency Act.”5  The agency 

asserted it had removed this language pursuant to 25 U.S.C. § 5329.6   

                                                 
5 The Anti-Deficiency Act, 31 U.S.C. § 1341(a)(1)(A)-(B), “prohibits government officials and employees from 
making expenditures or incurring obligations in excess of available appropriations or in advance of appropriations.”  
Cessna Aircraft Co. v. Dalton, 126 F.3d 1442, 1449 (Fed. Cir. 1997).   
 
6 That statute sets forth a model agreement and provides that each self-determination contract shall contain, or 
incorporate by reference, the provisions of the model agreement, together with such other provisions as are agreed to 
by the parties.  See 25 U.S.C. § 5329(a).  The model agreement is silent about the provisions at issue here.  
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The contested language appeared in sections B and D of the proposed 2018 AFA as 

follows: 

DOI acknowledges that the amount allocated does not fully fund the contracted 
activities and to the extent that any shortfall exists in funding (direct, contract 
support costs, or otherwise) owed to the Navajo Nation, the DOI and BIA shall 
make a good faith effort, subject to applicable law, to identify additional funds or 
to obtain an appropriation to address this shortfall.  DOI will report such shortfalls 
to Congress and simultaneously provide the Navajo Nation with such report. 
 

(SOMF Exhibit I (Section B)).   
 

If, during the term of this AFA, it is not possible to pay all CSC [contract support 
costs] funds, DOI shall make a good faith effort, subject to applicable laws, to 
identify funds or to obtain an appropriation to address this shortfall. 7 
 

(Id. (Section D)).  Substantially the same language had been included in the same sections of the 

2017 AFA.  (SOMF Exhibit F).   

F. The 2019 AFA (Navajo Nation VI) 

On October 2, 2018, the Nation submitted its proposed 2019 AFA for the Renewed 

Contract to the BIA, with proposed funding of $17,055,477.  (SOMF Exhibit J).  By letter of 

December 20, 2018, the BIA partially declined the Nation’s proposal by declining all funding 

above  $1,452,725 (the 2018 funding it had provided).   (SOMF Exhibit K).  The BIA asserted that 

it was declining the funding pursuant to 25 C.F.R. § 900.22(d).  The BIA again made no mention 

of the Nation’s argument, and the D.C. Circuit’s ruling, that the proposed 2014 AFA had been 

deemed approved. 

In addition, the BIA again raised the issue about the language in Sections B and D of the 

proposed 2019 AFA, but took a two-pronged approach to it.  In its December 20, 2018 letter, the 

                                                 
7 The need for a provision like this was created by inadequacies in federal funding.  As the Supreme Court pointed 
out, “[o]n the one hand, Congress obligated the Secretary to accept every qualifying [ISDEAA] contract, which 
includes a promise of ‘full’ funding for all contract support costs. On the other, Congress appropriated insufficient 
funds to pay in full each tribal contractor.”  Salazar v. Ramah Navajo Chapter, 567 U.S. 182, 200 (2012). 
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BIA announced that, pursuant to 25 U.S.C. § 5329, it would “remove” this language in order to 

comply with the Anti-Deficiency Act.  (SOMF Exhibit K).  The BIA also asserted, in a separate 

letter dated December 21, 2018, that it was “declining” the contested language pursuant to 25 

U.S.C. § 5321(a)(2) and 22 C.F.R. § 900.22(e).8  (SOMF Exhibit L).   

The BIA’s partial declination of the proposed funding and its purported 

removal/declination of the contested language are the subjects of Navajo Nation VI.    

G. The 2020 AFA (Navajo Nation VII) 

On September 30, 2019, the Nation submitted its proposed 2020 AFA for the Renewed 

Contract to the BIA, with proposed funding of $17,055,477.  (SOMF Exhibit M).  By letter of 

December 18, 2019, the BIA partially declined the Nation’s proposal by declining all funding 

above $1,460,349 (the 2019 funding it had provided).  (SOMF Exhibit N).  The BIA asserted that 

it was declining the funding pursuant to 25 C.F.R. § 900.22(d).   

In a separate section of the December 18, 2019 letter, the BIA announced that, pursuant to 

25 U.S.C. § 5329, it had also “removed” the same language from Sections B and D of the 2020 

AFA as it had the previous year.  It again asserted that these provisions conflict with the Anti-

Deficiency Act, but added that it would not agree to these provisions even if they did not conflict 

with the Act.  (SOMF Exhibit M).  The BIA also sent the Nation a separate letter of the same date 

which addressed the language issue exclusively.  (SOMF Exhibit O).  In neither letter, however, 

did the BIA assert that it was “declining” the contested language pursuant to 25 U.S.C. § 

5321(a)(2) and 22 C.F.R. § 900.22(e), as it had purported to do with the 2019 proposed AFA.   

The BIA’s partial declination of the proposed funding and its purported removal of the 

contested language are the subjects of Navajo Nation VII.   

                                                 
8 This statute and regulation provide that the Secretary may decline a proposal (or a part thereof) that is beyond the 
scope of the ISDEAA because it includes activities that cannot lawfully be carried out by the contractor. 
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ARGUMENT 

I. STANDARD OF REVIEW 

 A court grants summary judgment “if the movant shows that there is no genuine dispute as 

to any material fact and the movant is entitled to judgment as a matter of law.” Fed. R. Civ. P. 

56(a). 

The deferential standard of judicial review established by the Administrative Procedure 

Act is inapplicable to claims brought under the ISDEAA.  Instead, courts engage in de novo review 

of ISDEAA claims.  See Rancheria v. Hargan, 296 F.Supp.3d 256, 264-65 (D.D.C. 2017).  Further, 

in an action regarding a contract declination, the Secretary bears “the burden of proof to establish 

by clearly demonstrating the validity of the grounds for declining the contract proposal (or portion 

thereof).”  25 U.S.C. § 5321(e)(1).  Courts have thus required the Secretary to prove “by clear and 

convincing evidence” that his or her declination decision was lawful.  See United States v. 

Cleveland, 356 F.Supp.3d 1215, 1238 (D.N.M. 2018) (and cases cited therein). 

II. THE NATION IS ENTITLED TO CONTINUE RECEIVING THE 2014 FUNDING 
INCREASE IN SUCCEEDING YEARS 

 
Under the ISDEAA, the increased funding for 2014 establishes the base funding level for 

succeeding years.  This result is dictated by the Act and its implementing regulations, as well as 

the case law construing them. 

The ISDEAA is designed to “circumscribe as tightly as possible the discretion of the 

Secretary[.]”  Ramah Navajo Sch. Bd. v. Babbitt, 87 F.3d 1338, 1344 (D.C. Cir. 1996).  The Act 

provides that the BIA can decline a proposed AFA for only five reasons, and only one of those 

reasons is relevant here: 

[T]he Secretary shall, within ninety days after receipt of the proposal, 
approve the proposal and award the contract unless the Secretary provides written 
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notification to the applicant that contains a specific finding that clearly 
demonstrates that, or that is supported by a controlling legal authority that— 

 
*     *     * 

(D) the amount of funds proposed under the contract is in excess of the 
applicable funding level for the contract, as determined under section 5325(a) of 
this title;  

 
25 U.S.C. §§ 5321(a)(2) (emphasis added); see also 25 C.F.R. § 900.22 (repeating the statutory  

declination criteria).  The BIA purported to decline the Nation’s funding proposals for each year 

after 2014 because they allegedly exceeded the applicable funding level for the contract.9   

 The ISDEAA establishes an applicable funding level under 25 U.S.C. § 5325(a), which 

provides, in pertinent part, that: 

The amount of funds provided under the terms of self-determination contracts 
entered into pursuant to this chapter shall not be less than the appropriate Secretary 
would have otherwise provided for the operation of the programs or portions 
thereof for the period covered by the contract, without regard to any organizational 
level within the Department of the Interior or the Department of Health and Human 
Services, as appropriate, at which the program, function, service, or activity or 
portion thereof, including supportive administrative functions that are otherwise 
contractable, is operated. 
 

25 U.S.C. § 5325(a)(1).  This base funding amount is commonly referred to as the “Secretarial 

amount.”  See Seneca Nation of Indians v. United States Dep’t of Health & Human Servs., 945 

F.Supp.2d 135, 143 (D.D.C. 2013) (“Seneca I”).   

Thus, the BIA could have declined the Nation’s requested funding increase in its proposed 

2014 AFA to the extent it exceeded the prior year’s funding.  But the agency failed to do so in a 

                                                 
9 In 2015, the BIA purported to decline the Nation’s funding proposal for an additional reason as well, i.e., that the 
proposed function cannot be properly completed or maintained under the contract.  See 25 C.F.R. § 900.22(c).  
However, the BIA abandoned this rationale in succeeding years because it is plainly inapplicable; the Nation can and 
does operate its Judicial Branch pursuant to the self-determination contract.  There is no question that tribal judicial 
operations are an appropriate project or function for a self-determination contract.  
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timely manner, with the result that the funding increase was deemed approved.  The 2014 approved 

amount thus became the operative “Secretarial amount” for years going forward. 

The ISDEAA strictly limits the BIA’s ability to reduce funding below the Secretarial 

amount in subsequent years.  Section 5325 goes on to provide that: 

The amount of funds required by subsection (a) of this section [the Secretarial 
amount] … shall not be reduced by the Secretary in subsequent years except 
pursuant to— 

(A) a reduction in appropriations from the previous fiscal year for the program or 
function to be contracted [known as an Across the Board reduction]; 

(B) a directive in the statement of the managers accompanying a conference report 
on an appropriation bill or continuing resolution; 

(C) a tribal authorization; 

(D) a change in the amount of pass-through funds needed under a contract; or 

(E) completion of a contracted project, activity, or program;  
 

25 U.S.C. § 5325(b)(2) (emphasis added).   

None of these exceptions apply here.  Further, the BIA’ own regulations emphasize that, 

absent one of these exceptions, it cannot reduce a tribe’s funding from one year to the next: 

Can the Secretary decline an Indian tribe or tribal organization's proposed successor 
annual funding agreement? 
 
No. If it is substantially the same as the prior annual funding agreement (except for 
funding increases included in appropriations acts or funding reductions as provided 
in section 106(b) of the Act) and the contract is with DHHS or the BIA, the 
Secretary shall approve and add to the contract the full amount of funds to which 
the contractor is entitled, and may not decline, any portion of a successor annual 
funding agreement. …. 
 

25 C.F.R. § 900.32.  “Under the [ISDEAA], the Secretary must approve a subsequent proposal 

unless it is not ‘substantially the same as the prior annual funding agreement.’”  Aleutian Pribilof 

Islands Ass’n, Inc. v. Kempthorne, 537 F.Supp.2d 1, 9 (D.D.C. 2008) (quoting 25 C.F.R. § 900.32).  

Thus, “a tribe’s ‘Secretarial amount’ or ‘base amount’ …  is generally not subject to reduction in 
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future years.”  Fort McDermitt Paiute and Shoshone Tribe v. Azar, 2019 WL 4711401, at *1 

(D.D.C. 2019)), appeal filed, No. 19-5336 (D.C. Cir.). 

 Importantly, the “Secretarial amount is not immutable and can be increased by the 

Secretary.”   Navajo Nation v. Department of the Interior, 852 F.3d at 1130 (citing Seneca I, 945 

F.Supp.2d at 150-51) (emphasis added).  That is exactly what happened here when the Nation’s 

proposed 2014 AFA was deemed approved by the Secretary.  Thereafter, “the statutory scheme 

restricts the Secretary’s ability to reduce funding from one year to the next.  The Secretary may 

not decline ‘any portion of a successor annual funding agreement,’ if ‘it is substantially the same 

as the prior annual funding agreement.’”  Seneca Nation of Indians v. United States Dep’t of Health 

& Human Servs., 144 F.Supp.3d 115, 116-17 (D.D.C. 2015) (Seneca II) (quoting  25 C.F.R. § 

900.32).  “Where the Secretary has approved a tribe's funding proposal in a previous fiscal year, 

the Secretary's discretion to deny the same proposal in subsequent years is even more limited 

[because] the Secretary must approve a subsequent proposal unless it is not ‘substantially the same 

as the prior annual funding agreement.’”  Pribilof Islands Ass’n, Inc. v. Kempthorne, 537 

F.Supp.2d at 9 (quoting  25 C.F.R. § 900.32).   

   In sum, the Secretarial amount serves as a funding floor for succeeding years.  See Navajo 

Nation v. Department of the Interior, 852 F.3d at 1130.  Accordingly, the increased annual funding 

of $17,055,517 deemed approved for 2014 became the funding floor for all subsequent years 

(subject only to Across the Board reductions).  The Nation was entitled to receive at least that 

amount of funding for every year after 2014.  The BIA’s partial declinations of the Nation’s 

proposed AFAs for 2015-2020 are invalid.  

III. THE BIA LACKS AUTHORITY TO REMOVE OR DECLINE LANGUAGE 
INCLUDED IN PRIOR AFAs   

 
The ISDEAA prohibits the BIA from making unilateral changes to a tribal proposal during 
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or after negotiations.  The BIA’s purported “removals” of the contested language from Sections B 

and D of the Nation’s proposed AFAs for 2018-2020 were ultra vires and had no lawful effect.  

Likewise, the agency’s purported “declination” of this language in the 2019 AFA conflicts with 

the ISDEAA and the governing regulations. 

A. The Language In Controversy Does Not Violate The Anti-Deficiency Act 

 Contrary to the BIA’s contention, the language at issue does not violate the Anti-

Deficiency Act.  That Act “prohibits government officials and employees from making 

expenditures or incurring obligations in excess of available appropriations or in advance of 

appropriations.”  Cessna Aircraft Co. v. Dalton, 126 F.3d at 1449.  Thus, it “restricts the ability of 

the government to enter into multi-year contracts because funds generally cannot be obligated 

beyond the current fiscal year.”  Id.   

By their terms, AFAs only establish funding for one year, which is explicitly subject to the 

availability of appropriations.  See 25 U.S.C. § 5329(c) (Model Agreement § 1(b)(4)).  Thus, AFAs 

neither obligate funds in excess of those appropriated or constitute impermissible multi-year 

contracts. 

Furthermore, the specific language in controversy here imposed no financial obligation on 

the BIA and cannot possibly trigger a violation of the Anti-Deficiency Act.  The contested 

language simply commits the Department of the Interior (“DOI”) and the BIA to make a good faith 

effort, subject to applicable law, to identify funds or to obtain an appropriation to address any 

shortfall incurred by the Nation.  It does not commit the DOI to actually make any expenditure or 

incur any obligation in excess of available appropriations.  Rather, it commits the BIA to make 

lawful efforts to address a shortfall.  The BIA’s contention that the inclusion of this language in 

the AFAs violates the Anti-Deficiency Act is specious. 
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 B. The BIA Lacks Any Authority To Remove Or Decline The Language At Issue 

In addition, the BIA’s actions fly in the face of the ISDEAA and the governing regulations.  

The agency lacks authority to change the terms of an existing AFA absent tribal consent.  The BIA 

is required by 25 C.F.R. 900.32 to approve an AFA whenever its text “is substantively identical to 

the text of [a prior] AFA.”  Navajo Health Foundation-Sage Memorial Hospital, Inc. v. Burwell, 

256 F.Supp.3d 1186, 1224 (D.N.M. 2015).  Here, the contested language was included in the 2017 

AFA and thus it must be approved in all subsequent proposed AFAs as well. 

Furthermore, the ISDEAA does not empower the agency to “remove” any language from 

an AFA.  Rather, the Act authorizes the BIA to “decline” part of a proposal but only if it finds that 

one of five statutory grounds for declination exist. 25 U.S.C. § 5321(a)(2).  An alleged violation 

of the Anti-Deficiency Act is not one of those five grounds.10  Because the BIA did not decline the 

contested language in the 2018 AFA, those provisions were deemed approved after 90 days.  25 

C.F.R. § 900.18.  “[Any] part of the contract proposal that was not timely declined by BIA is 

‘deemed approved.’”  Puyallup Tribe of Indians v. Bureau of Indian Affairs, 63 IBIA 10, 19 (2016).  

The BIA’s purported “removal” of the language was ultra vires and had no legal effect.  See 

Cheyenne River Sioux Tribe v. Kempthorne, 496 F.Supp.2d 1059, 1068 (D.S.D. 2007) (“any 

agency action taken without statutory authorization … is invalid.”).     

The BIA changed course with respect to the 2019 AFA and purported to decline the 

language at issue on the ground that it included activities that cannot lawfully be carried out by the 

contractor and so was beyond the scope of the ISDEAA.  This action does not withstand the briefest 

scrutiny.   

                                                 
10 Indeed, the funding method used for self-determination contracts precludes any violation of the Anti-Deficiency 
Act.  Thus, there would never be a need to decline an AFA on this basis. 
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First, the declination criterion BIA invoked is plainly inapplicable.  It addresses activities 

that cannot lawfully be carried out by the contractor, i.e., the Nation.  The contested language 

requires the BIA, not the Nation, to take certain steps in the event of funding shortfalls.  Second, 

for the reasons discussed above, the Anti-Deficiency Act does not preclude the BIA from taking 

steps to seek additional funding in the event of a shortfall.  Third, the BIA “must approve an AFA 

unless it is not ‘substantially the same as the prior annual funding agreement.’”  Aleutian Pribilof 

Islands Ass’n, Inc. v. Kempthorne, 537 F.Supp.2d at 9.   Because the contested language was 

included in the 2018 AFA (as well as previous AFAs), the BIA could not decline it in the 2019 

AFA.  

The BIA changed course yet again with respect to the 2020 AFA, evidently because it 

realized that its “declination” and Anti-Deficiency Act arguments fail.  This time, the agency did 

not purport to “decline” the language at issue, but rather reverted to supposedly “removing” it, 

which was ultra vires for the reasons discussed above.  The BIA attempted to buttress the anti-

deficiency argument by adding that it would not agree to the contested provisions even if they do 

not conflict with the Anti-Deficiency Act.  But the agency cannot justify ultra vires action by its 

own ipse dixit.  There simply is no legal basis, in statute or in regulation, on which the BIA can 

remove the language at issue. The BIA cannot not, and does not, identify any such basis because 

there is none.   

III. THE NATION IS ENTITLED TO THE RELIEF IT SEEKS 

This Court is authorized to grant the Nation both money damages and injunctive relief, 

including an order reversing a declination finding and compelling the Secretary to fund a self-

determination contract.  See 25 U.S.C. § 5331(a).  In addition, the Court can compel specific 

performance of the contract.  See Red Lake Band of Chippewa Indians v. U.S. Dep’t of Interior, 

Case 1:16-cv-00011-TSC   Document 17   Filed 08/06/20   Page 16 of 21



 

 15 
#77484482_v1 

624 F.Supp.2d 1, 24-26 (D.D.C. 2009).  Because the ISDEAA specifically provides for both 

injunctive and mandamus relief to remedy violations of the Act, a tribe need not demonstrate the 

traditional equitable grounds for obtaining that relief.  See Navajo Health Foundation-Sage 

Memorial Hospital, Inc. v. Burwell, 220 F.Supp.3d 1190, 1222-23 (D.N.M. 2016).   

Thus, in Navajo Nation II-VII, the Court should reverse the BIA’s partial declinations of 

the Nation’s proposed AFAs for 2015-2020 and declare that, for each of those years, the Nation is 

entitled to receive at least the same amount of funding as it received for 2014, reduced only for 

Across the Board funding reductions.  The Court could compel the Secretary to fund the Contract 

and Renewed Contract in those amounts, but the DOI appropriations for those years likely have 

by now been exhausted.  Alternatively, the Court can award the Nation damages equal to the 

amount of additional funding that it should have received from 2015-2020, in which event payment 

will be made from the Judgment Fund.  See San Antonio Housing Authority v. United States, 143 

Fed. Cl. 425, 450-52 (2019).  This latter alternative is the approach the Court took in granting relief 

in Navajo Nation I.  In addition, the Contracts Disputes Act is applicable to self-determination 

contracts, 25 U.S.C. § 5331(d), and so the Nation is entitled to interest pursuant to 41 U.S.C. § 

7109. 

In Navajo Nation VI and Navajo Nation VII, the Nation is also entitled to declaratory relief 

that the contested language in Sections B and D of the Nation’s proposed AFAs is lawful, and 

injunctive relief compelling the BIA to restore the language.  

CONCLUSION 

 Annual funding for the Contract of $17,055,517 was deemed approved for 2014.  Pursuant 

to the ISDEAA, that funding could not be decreased in subsequent years except for Across the 

Board reductions.  Accordingly, the Nation is entitled to summary judgment on its claims that the 
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BIA’s partial declinations of funding for the 2015-2020 AFAs are invalid.  Similarly, there is no 

lawful basis on which the BIA could remove or decline language in the 2019 and 2020 AFAs 

which had been included in prior AFAs, and thus the Nation is entitled to summary judgment on 

its claims to restore this language.   

Dated this 6th day of August, 2020. 

Respectfully submitted, 

HOLLAND & KNIGHT LLP 

By:             /s/ Steven D. Gordon   
Steven D. Gordon (D.C. Bar No. 219287) 
Philip Baker-Shenk (D.C. Bar No. 386662) 
Jessica L. Farmer (D.C. Bar No. 1023024) 

 800 17th Street, N.W., Suite 1100 
Washington, D.C.  20006 
Tel: (202) 955-3000 
Fax: (202) 955-5564 

 
Attorneys for Plaintiff the Navajo Nation 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

 
____________________________________ 
NAVAJO NATION,      ) 
       )     
  Plaintiff,    ) 
       ) 
  v.     )     Civil Action No. 1:16-CV-00011 (TSC) 
       )     
U.S. DEPARTMENT OF THE INTERIOR,  ) 
  et al.,        )     
       )  
  Defendants.    ) 
                                                 ) 

 
 

STATEMENT OF MATERIAL FACTS IN SUPPORT OF  
PLAINTIFF’S MOTION FOR SUMMARY JUDGMENT 

 
Plaintiff Navajo Nation (the “Nation”), pursuant to Local Rule 7(h), respectfully submits 

the following statement of material facts as to which it contends there is no genuine issue.  

1. The Nation, a federally recognized Indian tribe, entered into a five-year ISDEAA 

contract with the Bureau of Indian Affairs (“BIA”), Contract No. A12AV00698 (the “Contract”), 

to fund operations of its Judicial Branch annually from 2012 through 2016.  Complaint ¶ 7 and 

Answer ¶ 7 (Docs. 1 & 10) in Navajo Nation v. Dep’t of Interior, et al., No. 1:20-cv-01297-TSC 

(D.D.C.) (“Navajo Nation VII”). 

2. The Parties renewed the Contract by entering into Contract No. A17AV00252 

( the “Renewed Contract”) for another five-year term from  2017 through 2021.  Id. ¶ 8.  

3. On October 9, 2014, the Nation submitted its proposed Annual Funding 

Agreement (“AFA”)  for 2015 to the BIA, with a proposed budget of $19,130,869.  Exhibit A.   

4. In response to an inquiry from the BIA, the Nation sent a letter dated November 

7, 2014, which explained that its previous year (2014) AFA seeking $17,055,517 in funding had 
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been deemed approved because of the Secretary’s failure to decline the proposal within the 90-

day review period.   Exhibit B.   

5. By a letter of January 6, 2015, the BIA partially declined the Nation’s proposed 

AFA for all funding above $1,295,735 (the prior year’s funding of $1,296,448 less an Across the 

Board reduction of $713).  Exhibit C.   

6. On January 7, 2016, the Nation submitted its proposed AFA for 2016 to the BIA, 

with a proposed budget of $17,055,477.  Exhibit D.   

7. By a letter of March 25, 2016, the BIA partially declined the Nation’s proposed 

AFA for CY 2016 for all funding above $1,436,301.  Exhibit E.   

8. On January 11, 2017, the Nation submitted its proposal for the Renewed Contract 

to the BIA, with a proposed budget for 2017 of $17,055,477.  Exhibit F.   

9. By a letter of April 10, 2017, the BIA partially declined the Nation’s proposal 

for all funding above $1,429,177.  Exhibit G.   

10. On September 27, 2017, the Nation submitted its proposed 2018 AFA for the 

Renewed Contract to the BIA, with a proposed budget of $17,055,477.  Exhibit H.   

11. By a letter of December 22, 2017, the BIA partially declined the Nation’s 

proposal for all funding above $1,426,547.08. The BIA also announced that it had “removed” 

certain language in Parts B and D of the proposed AFA “in order to comply with the Anti-

Deficiency Act.”  Exhibit I. 

12. The language that the BIA purported to remove had been included in the previous 

AFA for 2017.  Exhibit F. 

13. On October 2, 2018, the Nation submitted its proposed 2019 AFA for the 

Renewed Contract to the BIA, with a proposed budget of $17,055,477.  Exhibit J.   
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14. By a letter of December 20, 2018, the BIA partially declined the Nation’s 

proposal for all funding above the prior year’s funding of $1,452,725.   The BIA also announced 

that it would again “remove” certain language in Parts B and D of the proposed AFA to comply 

with the Anti-Deficiency Act.  Exhibit K.   

15. By a separate letter dated December 21, 2018, the BIA asserted that it was 

“declining” the contested language in Parts B and D of the proposed 2019 AFA.  Exhibit L. 

16. On September 30, 2019, the Nation submitted its proposed 2020 AFA for the 

Renewed Contract to the BIA, with a proposed budget of $17,055,477.  Exhibit M.   

17. By a letter of December 18, 2019, the BIA partially declined the Nation’s 

proposal for all funding above the prior year’s funding of $1,460,349.  The BIA also announced 

that it had again “removed” the same contested language in Parts B and D of the 2020 AFA to 

comply with the Anti-Deficiency Act and because it would not agree to these provisions.  Exhibit 

N.  

18. By a separate letter also dated December 18, 2019, the BIA also addressed the 

contested language in Parts B and D of the proposed 2020 AFA.   Exhibit O. 

Respectfully submitted,  
 
HOLLAND & KNIGHT LLP 
 

   By:     /s/ Steven D. Gordon       
Steven D. Gordon (D.C. Bar No. 219287) 
Philip Baker-Shenk (D.C. Bar No. 386662) 
Jessica L. Farmer (D.C. Bar No. 1023024) 
800 17th Street, N.W., Suite 1100 
Washington, D.C.  20006 
Tel: (202) 955-3000 
Fax: (202) 955-5564 
 
Attorneys for Plaintiff the Navajo Nation 
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