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III.  STATEMENT OF JURISDICTION 

A. District Court Jurisdiction 

The district court had subject matter jurisdiction pursuant to 18 U.S.C. § 3231 

because the Defendant-Appellant, Giordano Jackson (“Defendant”), was charged 

with a federal crime.  (1-ER-40–42.)1 

B. Appellate Court Jurisdiction 

 This Court has jurisdiction pursuant to 28 U.S.C. § 1291 based on entry of 

final judgment by the district court on February 28, 2019.  (1-ER-3–6.) 

C. Timeliness of Appeal 

 Following entry of final judgment, Defendant filed a notice of appeal, also on 

February 28, 2019.  (6-ER-776.)  The notice was timely pursuant to Fed. R. App. P. 

4(b). 

D. Bail Status 

 Defendant is currently in custody, serving a life sentence for murder. 

  

 
1 “ER” refers to the Excerpts of Record, preceded by the volume and followed by 
the page number(s).  References to the PSR are followed by the appropriate 
paragraph number(s).  Pursuant to Rule 27-13(d), the government filed a pdf version 
of the PSR under seal contemporaneous with this brief.  “Op. Br.” refers to 
Defendant’s Opening Brief. 
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IV.  ISSUES PRESENTED 

A. Whether the district court properly denied Defendant’s Rule 29 motion as to 

the kidnapping count, where Defendant seized and held the victim, pulling her from 

a car against her will as she fought to escape, stripping her of almost all of her 

clothes, and dragging her through the dirt by her hair. 

B. Whether the district court committed plain error in sustaining the 

government’s objection to a defense question about a specific blood metabolism rate, 

where the defense failed to lay any foundation and the witness readily admitted:  “I 

am not an expert in this.” 

C. Whether the district court properly denied Defendant’s Rule 29 motion as to 

the premeditation element of first-degree murder where Defendant perpetrated a 

lengthy assault, injuring the victim in more than 40 areas of her body, stripped her 

almost totally naked, followed her with a machete as she fled into a field, struck her 

head with the machete at least eight times, and then sat by her body and listened to 

her “gurgle” until she died. 

D. Whether the prosecutor committed misconduct amounting to plain error 

during closing argument, where her arguments were tied to the record, did not 

misstate evidence, and did not refer to evidence outside the record. 

E. Whether cumulative error warranting reversal exists, where no error occurred 

and, in any event, the evidence against Defendant was overwhelming.  
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V.  STATEMENT OF THE CASE 

A. Nature of the Case; Course of Proceedings 

 Defendant was charged with First-Degree Murder (Count 1); two counts of 

Assault with a Dangerous Weapon (Counts 4 and 5); Assault Resulting in Serious 

Bodily Injury (Count 6); and Kidnapping (Count 7).  (1-ER-40–42.)2 

Briefly summarized, Count 1 charged Defendant with murdering his 

girlfriend, Alvina Nez, in early September 2017 in a remote field near Teesto, 

Arizona.  Counts 4 and 5 charged Defendant with using a machete to assault two of 

the first responders as they searched for Alvina’s body.  Counts 6 and 7 charged 

prior domestic violence against Alvina in July 2017, when Defendant seized Alvina 

outside her parents’ home, pulled her from a car, stripped her of most of her clothing, 

and dragged her through the dirt by her hair.  Infra Part V.B. 

At the time he committed these crimes, Defendant was on supervised release 

in Case No. CR-12-08212-PCT-DJH, in which he had been convicted of Assault 

Resulting in Serious Bodily Injury for attempting to knife another person to death.  

(PSR ¶ 61.)  Citing the new crimes, the Probation Officer filed a petition to revoke 

his supervised release.  (1-ER-43–45.) 

 
2 Counts 2 and 3 were voluntarily dismissed, and for purposes of trial, Counts 4-7 
were renumbered as Counts 2-5.  (1-ER-38–39.) 
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B. Statement of Facts 

1. Defendant’s Murder of Alvina Nez 

The evening of September 2, 2017, Navajo Police Officer Lambert Baldwin 

had just come off duty.  (3-ER-470–72.)  Around 7:25 p.m., he received a call from 

Defendant through Facebook Messenger.  (3-ER-472.)  Officer Baldwin is related 

to Defendant and has known him his entire life.  (3-ER-470–71.)  Defendant stated 

that he had “fucked up” and “killed Alvina.”  (3-ER-472.)  Officer Baldwin knew 

Alvina Nez from high school and knew that she was in a relationship with Defendant.  

(3-ER-473.)  Defendant had been Alvina’s boyfriend for about a year.  (4-ER-534.) 

Defendant offered the following story to Officer Baldwin:  “I don’t know what 

happened.  I blacked out.  We were drinking Vodka.”  (4-ER-497.)  He also claimed 

that he had tried but failed to “strangle” himself and was wondering if Officer 

Baldwin “could help him out with a bullet.”  (3-ER-473; 4-ER-496–98.)  Defendant 

concluded by telling Officer Baldwin that Alvina’s “body was in Teesto”3 near a 

relative’s house and that he too was “[i]n Teesto driving around.”  (3-ER-473–74; 

4-ER-500.)  Notwithstanding the nature of the message, however, Defendant “was 

not crying” and there were “no feelings in the call.”  (3-ER-473.)  Rather, his voice 

sounded “just blank.”  (3-ER-473.) 

 
3 Teesto, Arizona, is a small, rural community on the Navajo Nation reservation.  (2-
ER-204–05; 3-ER-355.) 
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Officer Baldwin immediately notified Navajo Police Dispatcher Charlotte 

Tom.  (3-ER-337–42, 473–74.)  Dispatcher Tom, who obtained Defendant’s phone 

number from Officer Baldwin, called Defendant.  (3-ER-343–44, 346.)  Defendant 

told Dispatcher Tom “I killed my girlfriend last night” and that her body was “about 

a fourth of a mile from the house laying there.”  (3-ER-344–45.)  When asked how 

he did it, Defendant offered the same story:  “I don’t know.  I blacked out.  I was 

drinking with her.”  (3-ER-345.)  Defendant concluded by saying “I’m not going to 

prison though.”  (3-ER-345.)  Again, Defendant did not sound upset, but rather “[h]e 

was normal,” “calm,” and not crying.  (3-ER-348, 351.) 

About an hour later, Dispatcher Tom called off-duty Navajo Police Sgt. Mark 

Keams and asked him to respond because the officer assigned to investigate 

(Sgt. Tim Johnson) was not checking in.  (3-ER-354, 379–80.)  Sgt. Keams 

responded.  (3-ER-354.)  Officer Baldwin, hearing over the radio that Sgt. Johnson 

was not checking in, also drove to Teesto to help.  (3-ER-475.) 

Arriving in the area of Defendant’s residence, Sgt. Keams and Officer 

Baldwin met up and began searching.  (3-ER-355, 357–60, 475.)  They located 

Sgt. Johnson, who also had been searching the area without success.  (3-ER-478.)  

Then, Defendant’s mother arrived.  (3-ER-478.)  Officer Baldwin told her what 

Defendant had said and requested permission to look in his house, which she gave, 

although Officer Baldwin found nothing notable inside.  (3-ER-362–63, 478–79.) 
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At this point, Sgt. Keams “heard a whistle or some type of holler noise” 

coming from the field to the west of Defendant’s house.  (3-ER-363.)  Sgt. Keams 

and Officer Baldwin began walking into the field.  (3-ER-364–65.)  As they did so, 

Navajo Police Lieutenant Emerson Lee arrived and took up a position on a nearby 

road.  (3-ER-365–66.)  Lt. Lee was the first to see Defendant in the field, and he 

relayed over the radio both Defendant’s location—moving toward the officers—and 

that Defendant was “covered in blood.”  (3-ER-366, 384, 463–64.) 

2. Defendant Assaults the First Responders 

Sgt. Keams and Officer Baldwin saw Defendant too.  (3-ER-366; 4-ER-488.)  

“He was holding a foot-and-a-half long machete in his hand.”  (3-ER-366.)  They 

identified themselves as Navajo Police and ordered him to “[d]rop the knife.”  (3-

ER-367.)  Instead, Defendant “started advancing toward” the officers, making “a 

figure eight slashing motion” with the machete.  (3-ER-367.)  His expression was 

“very focused, very determined,” without “any type of emotion or anything on his 

face.”  (3-ER-367; see also 4-ER-489 (“He had a flat look, no emotion”).) 

Sgt. Keams told Officer Baldwin to keep his rifle trained on Defendant while 

he deployed his Taser.  (3-ER-368.)  Sgt. Keams fired his Taser twice, but neither 

cartridge brought Defendant down.  (3-ER-369–70.)  “Mr. Jackson just pulled the 

wires out,” and “after he ripped them out, he just continued with his knife 

movements and walking towards us.”  (3-ER-369–70.) 
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With Defendant just 6-7 feet away, Officer Baldwin tried his Taser, which 

finally brought Defendant down.  (3-ER-370; 4-ER-492.)  Sgt. Keams pulled the 

machete out of Defendant’s hand and handcuffed him.  (3-ER-371.)  Defendant is 

“a pretty big person, broad shoulders,” and Sgt. Keams “had to put two pairs of 

handcuffs on him to secure him.”  (3-ER-371.)4  Defendant remained expressionless.  

(4-ER-491.) 

Throughout the encounter, Sgt. Keams noticed no odor of alcohol about 

Defendant, nor did he notice “any sign of intoxication whatsoever.”  (3-ER-372, 

378.)  Officer Baldwin likewise never smelled any alcohol around Defendant.  (4-

ER-491.)  The officers did notice that Defendant had cuts on his body, so they used 

a field medical kit to bandage him.  (3-ER-371–72.)  Per “standard protocol” for 

encountering anyone with a wound, the officers called for an ambulance.  (3-ER-

372.)  As Defendant was being secured in custody, Lt. Lee saw a body in the field, 

lying face down in the dirt.  (3-ER-377.) 

3. The Murder Scene 

The murder scene was investigated by an FBI agent, who arrived around 12:45 

a.m. on September 3.  (3-ER-296.)  Alvina’s body was “over 800 feet” away from 

Defendant’s residence in the field.  (2-ER-214, 231.)  In the area, investigators found 

 
4 Defendant was 38 years old, 5-feet-10-inches tall, and 220-230 pounds.  (3-ER-
318; 4-ER-585.) 
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Defendant’s wallet, cell phone, torn black shirt, and other personal property, along 

with knives, a box cutter, and blood.  (3-ER-288–94; 4-ER-582.)  The blood was 

“not a consistent trail,” but rather was present in different spots throughout the crime 

scene.  (3-ER-301.)  Some of the blood was wet, some was dried, and some was 

soaked into the ground.  (3-ER-301.)5 

In the dirt, Alvina was “face down on her stomach.”  (2-ER-218; 3-ER-299.)  

There were no scuff, drag, or other similar marks in the dirt around her body.  (3-

ER-299–300.)  “A few inches” above Alvina’s head was a black scabbard for a 

machete.  (2-ER-218, 228–29.)  Later investigation revealed that the scabbard was 

the same manufacturer/brand as the machete taken from Defendant’s hand and that 

the machete fit into the scabbard found by Alvina’s head.  (4-ER-611–12.) 

Alvina’s body “did not have any clothes from the waist up.”  (2-ER-218.)  Her 

pants were “below her waist pulled off,” “unzipped and unbuttoned,” with “blood 

stains on them.”  (2-ER-223.)  “Her underwear was also pulled down, exposing part 

of her genitalia.”  (2-ER-224.)  Her breasts, like her genitals, were naked and 

exposed.  (2-ER-224.)  However, investigators did not find Alvina’s purple shirt 

anywhere in the crime scene.  (See 3-ER-288–94; 4-ER-582, 598, 604.) 

 
5 Samples of blood found on a few items were DNA tested and found to match 
Defendant.  (4-ER-558–60, 565.)  However, the various items of evidence were not 
exhaustively sampled or tested.  (4-ER-572–73.) 
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Alvina’s back and torso were covered in “blood and dirt,” and there were 

visible “injuries to her torso and the back of her head.”  (2-ER-218.)  “Her hair was 

covered in blood.”  (2-ER-218.)  Rolling her body over, investigators found Alvina’s 

face “severely beaten and bloodied and muddy.”  (2-ER-223.)  Based on her wounds, 

the crime scene investigator concluded that “the victim was severely beaten” with 

“a hard object and a sharp object.”  (2-ER-219; 3-ER-300.) 

The Medical Examiner reached a similar conclusion after performing Alvina’s 

autopsy.  He found that Alvina had “injuries of the head, the chest, the back, the 

arms and legs, and the abdomen.”  (3-ER-408.)  In all, he found “more than 40 total 

areas of injury.”  (3-ER-408; see also 3-ER-409–13 (describing injuries).) 

Among them, Alvina suffered nineteen external head injuries, to both the front 

and back of her head.  (3-ER-413–14.)  These included a “fracture of the nose,” 

injured lips, “the whites of the eyes were hemorrhagic,” and “eight lacerations to the 

back of the head.”  (3-ER-414–15.)  Inside Alvina’s head was “subscapular 

hemorrhage, which is bleeding underneath the scalp,” a “fracture of the inner table 

of the skull,” and “a bruise of the brain” underlying this fracture.  (3-ER-415–16.)  

This caused “bleeding directly on the brain.”  (3-ER-416.) 

The Medical Examiner concluded that the cause of death was blunt head 

trauma.  (3-ER-426.)  However, there wasn’t one specific single head injury that 

caused Alvina’s death; rather, “it was a combination” of the repeated blows.  (3-ER-
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426.)  Her death was ruled a homicide based on “the number, the severity, and the 

location of her injuries.”  (3-ER-426.) 

The Medical Examiner also opined that the injuries to Alvina’s head were 

caused by “a blunt object or an edged blunt instrument,” meaning “an instrument 

that may have a semi-sharp edge but is primarily used for chopping.”  (3-ER-413.)  

“Examples would be an axe or a machete.”  (3-ER-413.)  The Medical Examiner 

inspected the machete seized from Defendant by Sgt. Keams, and he concluded that 

it was just such an edged blunt instrument consistent with the cause of the injuries 

to Alvina’s head.  (3-ER-427.) 

He also offered opinions showing that Alvina was alive during the attack.  He 

first noted “contusions on the hand” and “wounds on the forearms” that were 

consistent with “defensive wounds,” which were “sustained during an attempt to 

fend off an attacker.”  (3-ER-412.)  He also found a hemoaspiration pattern in 

Alvina’s lungs, which “comes from inhalation of blood into the lungs.”  (3-ER-426.)  

This was “a painful experience” and “indicates that the decedent was alive for some 

interval during the course of being injured.”  (3-ER-426.) 

4. Defendant’s Statements and Medical Evaluations 

a. Statements to Flight Nurse 

As the crime scene was being secured, Defendant was taken via medical 

transport helicopter to Flagstaff Medical Center.  (3-ER-312–15.)  Before transport, 
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Defendant was evaluated and interviewed by the flight nurse, and the only injuries 

he noted were lacerations to Defendant’s extremities.  (3-ER-314.)  Defendant 

described these as self-inflicted.  (3-ER-314.)  The nurse found that all of the cuts 

had bleeding controlled with the bandages previously applied; a number of the 

wounds were merely “superficial”; and Defendant’s motor function, pulse, and 

sensation were normal.  (3-ER-327–31, 335.) 

In speaking with the flight nurse, Defendant was “[a]lert,” “calm,” and 

“cooperative,” appropriately answering all questions and following all commands.  

(3-ER-317, 321.)  Defendant never cried.  (3-ER-324.)  Everything about his mental 

state was normal, and he was mentally present, orientated to person, place, time, and 

events.  (3-ER-323.) 

The flight nurse didn’t smell any alcohol and noticed no signs of alcohol 

impairment, including no bloodshot or watery eyes and no slurred speech.  (3-ER-

319.)  The flight nurse noted the absence of any altered mental state, and he also 

asked Defendant about any substance use, with Defendant “den[ying] alcohol or 

drug use today.”  (3-ER-322.)  The flight nurse also asked Defendant “did you pass 

out, were you unconscious at any time,” and his response was “No.”  (3-ER-321.) 

 b. Evaluation by Dr. Levitan 

When Defendant arrived at Flagstaff Medical Center, he was evaluated by 

Dr. Rachel Levitan in the emergency room.  (4-ER-511–13.)  She found no tendon 
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injuries from the cuts, which were closed either with simple sutures, staples, or 

“butterfly Band-Aids.”  (4-ER-519–25.)  Defendant was discharged soon thereafter 

on September 3, with nothing more than “the recommendation to take 

acetaminophen or Ibuprofen.”  (4-ER-528, 530.) 

During Defendant’s brief stay, Dr. Levitan ordered standard blood alcohol and 

urine drug screens.  (4-ER-515–16.)  Defendant was negative for drugs and “his 

blood alcohol level was less than ten milligrams per deciliter, which is below our 

limit of detection.”  (4-ER-516.) 

c. Statements to Special Agent Schultz 

While at Flagstaff Medical Center, Defendant was interviewed by FBI Special 

Agent David Schultz.  (4-ER-585–86.)  Like everyone else, Special Agent Schultz 

never smelled any alcohol on Defendant and got no indication that he was impaired.  

(4-ER-590–91, 595.)  Defendant was “awake and alert” and was able to answer 

questions.  (4-ER-587.) 

Around 1:10 a.m. on September 3, Special Agent Schultz read Defendant his 

Miranda rights, which he indicated he understood.  (4-ER-586, 589–90.)  Defendant 

indicated he wanted to talk later (4-ER-593), so Special Agent Schultz returned at 

approximately 5 a.m. and re-read Defendant his Miranda rights (4-ER-586, 594).  

Defendant again did not ask for a lawyer and instead chose to answer questions, all 

of which he appeared to understand.  (4-ER-595–96.) 
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When asked if Defendant killed Alvina, his answer was “Yeah, I guess.  

Yeah.”  (4-ER-608.)  Defendant then offered the following story.  He said that before 

he killed Alvina, “they were at the house watching TV and stuff.”  (4-ER-598.)  But 

he claimed that at some point they were out in the field, with Alvina “walking in 

front of me,” when “she fell over.  Like the way she was laying, that’s how she fell 

over.”  (4-ER-603.) 

Defendant made no mention of the machete, its scabbard just inches from 

Alvina’s head, or Alvina’s extensive injuries.  Rather, Defendant said “[m]aybe” he 

had “[h]it her head.  Hit her with a rock or something.”  (4-ER-604–05.)  He said 

they “were walking on the road” and he remembered “picking up a rock” and he 

“[m]aybe” hit her with it “right before she went down and was just out.”  (4-ER-

605–07.)  Defendant said that “she walked that way from the road to where the body 

is, then she just fell over.”  (4-ER-607.)  When asked if Defendant was mad at Alvina 

when he picked up the rock, he said, “I don’t know.  I don’t think so.”  (4-ER-599.) 

Defendant’s statements regarding alcohol use were also confusing.  Defendant 

at one point said he and Alvina were drinking a “half gallon” of Vitali.  (4-ER-624, 

626.)  But he also said the drinking was “not last night, but the night before.”  (4-

ER-640.)  In any event, Defendant claimed to remember all sorts of things showing 

that he was not blackout drunk when he murdered Alvina.  Defendant claimed to 

“remember picking up a rock” and “that was right before she went down and was 
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just out.”  (4-ER-640–41.)  Defendant said Alvina made a “gurgle” sound “after she 

went down, hit the ground.”  (4-ER-640.)  Further, when asked “how come you 

didn’t call the police when it happened,” Defendant said that he “fucked up” and 

wanted to “[t]ry and wait it out a little bit longer.”  (4-ER-638.) 

In fact, Defendant recited extensive memories.  He said that after he killed 

Alvina, “he sat by her body for a little while,” went back to his house, then “came 

back to the body” and “waited there most of the day.”  (4-ER-601.)  He said he 

“came back immediately” to the body “after she went down and then [he] grabbed 

the box cutters.”  (4-ER-639.)  Defendant said he remembered having “sat there 

beside her and she never moved.  She never breathed, nothing[.]”  (4-ER-638.)  

Defendant also said he remembered things like getting Monster Energy drinks, 

checking and charging his phone, and driving around.  (4-ER-601–02.) 

Defendant also narrated what he claimed were attempts to kill himself by 

cutting his wrists and sitting by the body “all day.”  (4-ER-628.)  Defendant further 

claimed that “he grabbed a shirt and put it around his neck and tried to choke himself 

with it.”  (4-ER-602.)  However, he had no injuries to his neck.  (4-ER-602.) 

Defendant offered no explanation for Alvina’s naked condition.  For instance, 

Defendant admitted that Alvina had been wearing a purple shirt before she was 

killed.  (4-ER-598, 604.)  Special Agent Schultz, noting that Alvina had been found 
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without a shirt, asked Defendant to explain, but he couldn’t, saying “I don’t know 

where her shirt went, you know.”  (4-ER-604.) 

During the interview, Defendant “was calm,” “didn’t really show any kind of 

emotion on his face,” and “never cried.”  (4-ER-593, 607, 629.)  When referring to 

Alvina, Defendant “did not refer to her by name,” but rather only as “this girl,” “her, 

she, or the body.”  (4-ER-596–98.) 

Finally, Defendant admitted to past domestic violence against Alvina.  He was 

asked “if he had ever physically abused Alvina before,” and specifically “[h]ad you 

ever hit her or anything like that?”  (4-ER-597.)  “His response was, ‘Yeah.’”  (4-

ER-597.)  When asked what Defendant used to hit Alvina with during this prior 

domestic violence, Defendant said it was “with fists.”  (4-ER-597.) 

5. Defendant’s Prior Domestic Violence Against Alvina 

Based on Defendant’s confession that he had previously punched Alvina, law 

enforcement identified one such episode in July 2017.  At that time, A.Y. (Alvina’s 

11-year-old son) and N.G. (her 13-year-old nephew) were staying at the home of 

Alvina’s parents, Alex and Lavina Nez.  (3-ER-246, 248–49, 266.)  Alex, Lavina, 

A.Y., and N.G. were all living in the main house, while Alvina and Defendant were 

staying in a detached hogan on the property.  (3-ER-249, 255–56, 270, 275–76.) 

Late one night, around 10 p.m., A.Y. and N.G. were in the kitchen eating while 

Alex and Lavina slept in the bedroom.  (3-ER-250, 263, 270–71.)  The boys began 
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to hear voices.  (3-ER-251.)  “At first it sounded like they were laughing,” and A.Y. 

estimated he heard that sound for “[l]ike, two, three minutes.”  (3-ER-251, 260.)  

However, A.Y. and N.G. then “went to go to the hogan to borrow a movie,” and 

“when we got closer to the door from the front of the house, it started sounding like 

crying.”  (3-ER-260.)  A.Y. testified that as the boys got closer, he could tell that 

actually, “my mom was yelling, and she was, like, kind of crying.”  (3-ER-251; see 

also 3-ER-271 (N.G. testifying that initially “I thought it was laughter,” but when he 

went outside, “It was screaming”).) 

Alvina was seen inside a car parked outside.  (See 3-ER-251–52.)  A.Y. 

testified Defendant was “hitting my mom and trying to pull her out of his car.”  (3-

ER-251.)  A.Y. saw that Defendant “was trying to pull her,” “grabbing her arms and 

trying to pull her out of the car.”  (3-ER-252.)  A.Y. testified that his mother looked 

like she did not want to go with Defendant as he was pulling her.  (3-ER-252.) 

Defendant was using “[h]is fists” and punching Alvina on “the head,” “her 

chest,” and “her arms.”  (3-ER-251; see also 3-ER-272 (“I saw him punching her in 

her face.”).)  As Defendant assaulted her, Alvina was “trying to make him stop,” 

“yelling,” “pushing his arms away,” and “covering her face and her body.”  (3-ER-

251–52.)  Alvina looked “[s]cared,” she was crying, and she was “telling him to 

stop” as she tried to “[p]ush him away.”  (3-ER-272.)  Despite Alvina’s pleas, 

Defendant “kept doing it.”  (3-ER-272.) 
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N.G. testified the attack went on for “[a]bout two minutes” before the boys 

went inside to try to get help from their grandfather Alex.  (3-ER-252, 280, 282.)  

Finding Alex asleep in the bedroom, the boys roused him.  (3-ER-252–53, 280.)  

A.Y. and N.G. told Alex that Defendant was attacking Alvina over at the hogan.  (3-

ER-254, 273; 4-ER-536.)  Alex got out of bed, got dressed, and went to the hogan, 

which took “[a]bout a couple minutes” more.  (4-ER-537.) 

When Alex got outside, he too heard Alvina “crying and screaming.”  (4-ER-

537.)  Alex saw “[his] daughter and Mr. Jackson,” who “were over in the vicinity of 

the” hogan.  (4-ER-549.)  Alvina was “laying right by the door,” “crying,” 

“injur[ed],” and looking like “she was hurting” and in “[a] lot of pain.”  (4-ER-537–

38, 549.)  She had “scrapes” on her “face and the arms and the legs.”  (4-ER-538.)   

Alvina had also been stripped almost naked and dragged through the dirt.  

“She was only in her underwear,” specifically only “[h]er panties,” with nothing 

covering her breasts.  (4-ER-538–39.)  She “looked dirty,” having “dust on her body 

from being drug around the ground.”  (4-ER-538.)  Defendant was “there as well,” 

appearing “mad and angry” and saying nothing.  (4-ER-538–39.) 

Alex “ran over to the hogan” and told Defendant to leave the property, which 

he did.  (4-ER-537–39.)  A few minutes after Defendant left, Alvina came back into 

the house, where she tearfully spoke with her family about what Defendant did to 

her.  (3-ER-254–55; 4-ER-539–40.) 
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Alvina “said that he was grabbing her hair and trying to pull her in the hogan 

and yanking her arms and punching her.”  (3-ER-255.)  Specifically, Alvina said 

“[s]he got drug around and pulled by the hair” by Defendant.  (4-ER-540.) 

Alvina “looked sad and looked like she was in pain,” “holding her arms and 

her head.”  (3-ER-254; see also 4-ER-540 (“She was scared, and she was in a lot of 

pain.”).)  A.Y. could see “bruises on her arms,” “a black eye” or “bruise around her 

eye area,” a “drip of blood on her nose,” and a “bald spot on the back of her head.”  

(3-ER-254–55.)  N.G. also saw red marks on Alvina’s head and bruises on her nose.  

(3-ER-274.)  Alex Nez testified to seeing “[s]cratches and bruises” on “[t]he legs, 

the arm, and the face,” which persisted for days.  (4-ER-540.) 

By the next month, Alvina had left her family and went to live with Defendant 

in Teesto.  (4-ER-541.)  The next time Alex saw his daughter was September 3, 

2017, when he went to the mortuary to identify her body.  (4-ER-541.) 

6. Conviction and Sentence 

The jury found Defendant guilty on all counts.  (5-ER-740–41.)  Defendant 

was sentenced to life imprisonment for murder, with concurrent ten-year sentences 

for the other counts.  (1-ER-3–6.)  Because murder and assault also violated his 

conditions of supervised release, the district court sentenced Defendant to a 

consecutive term of two years’ custody in the supervised release case.  (1-ER-7–8.) 

  

Case: 19-10070, 08/12/2021, ID: 12200235, DktEntry: 47, Page 26 of 71



 

19 
 

VI.  SUMMARY OF ARGUMENT 

 Defendant’s convictions should be affirmed.  First, the evidence showed that 

during an attack on Alvina Nez in July 2017, Defendant forcibly pulled her from a 

car, stripped her of almost all of her clothes, tried to force her into the hogan, and 

dragged her body through the dirt by her hair as she cried and screamed.  Such 

evidence is strongly analogous to the Etsitty case, on which the district court rightly 

relied in denying Defendant’s Rule 29 motion. 

 Second, the district court did not commit plain error in sustaining the 

government’s objection to defense counsel’s question about a supposed specific 

blood metabolism rate.  The defense failed to lay any foundation for such expert 

testimony.  In fact, the witness readily admitted “I am not an expert in this” and that 

she would have to do “research.” 

 Third, the district court properly denied Defendant’s Rule 29 motion as to the 

premeditation element of first-degree murder.  Construing the record and inferences 

in favor of the jury’s verdict, the record showed that Defendant perpetrated a lengthy 

and brutal assault, inflicting injuries in more than 40 areas of Alvina’s body.  He 

armed himself with a machete—an unmistakable implement of death—and followed 

the victim over 800 feet as she fled into a field, where he struck her head with the 

machete at least eight times.  Defendant then sat by Alvina’s body and listened to 

her “gurgle” her last breaths, calling the police only after she was dead. 
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Fourth, the prosecutor committed no misconduct in closing argument.  Her 

arguments were all tied directly to the record and involved fair inferences.  In any 

event, Defendant made no objection below, and no plain error occurred. 

Finally, because no error occurred, no cumulative error occurred.  And any 

hypothetical error would be harmless in light of the overwhelming evidence of 

Defendant’s guilt. 
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VII.  ARGUMENT 

 The District Court Did Not Err in Declining to Direct a Judgment of 
Acquittal on the Kidnapping Charge. 

 1. Standard of Review 

This Court’s review of the sufficiency of the evidence is “highly deferential 

to the jury’s findings.”  United States v. Bancalari, 110 F.3d 1425, 1428 (9th Cir. 

1997) (quotation omitted).  “[T]his inquiry does not require a court to ask itself 

whether it believes that the evidence at the trial established guilt beyond a reasonable 

doubt.”  Jackson v. Virginia, 443 U.S. 307, 318-19 (1979) (quotation omitted).  

“Instead, the relevant question is whether, after viewing the evidence in the light 

most favorable to the prosecution, any rational trier of fact could have found the 

essential elements of the crime beyond a reasonable doubt.”  Id. at 319. 

The government is entitled to all reasonable inferences that might be drawn 

from the evidence.  United States v. Harris, 792 F.2d 866, 868 (9th Cir. 1986).  

“Moreover, circumstantial evidence and inferences drawn from it may be sufficient 

to sustain a conviction.”  United States v. Reyes-Alvarado, 963 F.2d 1184, 1188 (9th 

Cir. 1992). 

 2. Argument 

 The Court should uphold the district court’s denial of Defendant’s Rule 29 

motion as to the kidnapping count.  As the district court recognized (5-ER-669–70), 

the facts of this case are quite similar to those in United States v. Etsitty, 130 F.3d 
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420, 427 (9th Cir. 1997), as amended, 140 F.3d 1274 (1998), which themselves 

“certainly” satisfied the elements of the statute. 

 The kidnapping statute, 18 U.S.C. § 1201(a), applies when the defendant 

“unlawfully seizes . . . and holds for ransom or reward or otherwise any person.”  

The plain language thus imposes no time period requirement, other than the time 

required to “hold[]” someone.  18 U.S.C. § 1201(a).  To “hold” means “to have or 

maintain in the grasp” and “to prevent from leaving or getting away.”  Hold, 

Merriam-Webster Dictionary, https://www.merriam-webster.com/dictionary/hold.  

There is nothing in the plain language of the statute suggesting that kidnapping 

requires the victim be restrained for a lengthy period of time; only the time necessary 

for the defendant to maintain control and “prevent [the victim] from leaving or 

getting away.”  Id. 

  Thus, in Etsitty, this Court held that “a reasonable trier of fact certainly could 

find seizure, holding or detention” where the defendant dragged the victim along the 

ground for twenty feet, unsuccessfully tried to restrain her, chased her down when 

she got up to run, got on top of her to try to remove her clothes and choke her, and 

then tried to put her on his horse before giving up.  130 F.3d at 423, 427.  It would 

not have taken more than a few minutes (at most) to accomplish these actions, which 

hardly suggest a “lengthy” encounter (Op. Br. 29). 
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In this case, Defendant was seen trying to drag Alvina out of the car as she 

resisted him.  (3-ER-251–52.)  Alvina later “said that he was grabbing her hair and 

trying to pull her in the hogan and yanking her arms” (3-ER-255) and that “[s]he got 

drug around and pulled by the hair.”  (4-ER-540.)  Defendant admits the evidence 

showed he “grabbed her hair and tried to pull her into their hogan while yanking her 

arms and punching her.”  (Op. Br. 31 (citing 3-ER-255).)  This yanking, pulling, and 

dragging of the victim prevented her from escaping and was so severe that her body 

had scrapes on the face, arms, and legs.  (4-ER-538.)  Witnesses also saw “dust on 

her body from being drug around on the ground.”  (4-ER-538.)  The dragging 

through the dirt was strenuous enough to pull hair out of her head, leaving a bald 

spot where Defendant latched on.  (3-ER-254–55.) 

Furthermore, Defendant exerted enough control over Alvina to prevent her 

from fleeing as he stripped her almost completely naked, down to just her panties.  

(See 4-ER-538–39.)  Common sense permitted the jury to infer that during the entire 

course of this encounter, Alvina, like any normal person, would have been 

attempting to escape, which is exactly what her son and nephew observed when they 

went outside and saw Defendant dragging her out of the car.  Such facts undeniably 

meet the definition of seizing and holding someone. 

In arguing that the seizure must be lengthier than this, Defendant cites 

Chatwin v. United States, 326 U.S. 455 (1946).  However, Chatwin did not involve 
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the length of a victim’s alleged confinement (there, two months), but rather whether 

she could be said to have been held at all.  In concluding she had not, the Supreme 

Court looked to whether she was subject to restraint “at any time” during that period.  

Id. at 460 (emphasis added).  Because there was “no proof that Chatwin or any of 

the other petitioners imposed at any time an unlawful physical or mental restraint 

upon the movements of the girl,” and “she was perfectly free to leave the petitioners 

when and if she so desired,” there was never any seizure.  Id. 

Consistent with this analysis, the Supreme Court noted that “[t]he act of 

holding a kidnapped person for a proscribed purpose necessarily implies an unlawful 

physical or mental restraint for an appreciable period against the person’s will and 

with a willful intent so to confine the victim.”  Id.  In something of a reversal from 

his argument below—where the defense conceded that “not much is needed with 

respect to the element of confinement” (5-ER-662)—Defendant now reads 

“appreciable” to mean “lengthy.” 

But that is not what it means.  “Appreciable” means “[c]apable of being 

measured or perceived.”  Appreciable, Black’s Law Dictionary (11th ed. 2019).  The 

time it took for Defendant to pull Alvina from the car against her will, tear off almost 
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all of her clothes, and drag her around the area through the dirt by her hair was 

undeniably an “appreciable” period of seizure and holding.6 

Defendant suggests that Etsitty requires a “substantial” period for the seizure 

to qualify.  Not so; while Etsitty described the seizure in that case as “substantial,” 

it did not say that seizures must be “substantial” to be “appreciable.”  130 F.3d at 

427.  If anything, Etsitty suggested that the facts of its case were well above the 

statutory floor, pointing out that the jury “certainly” could find a seizure based on 

those facts.  Id.  In any event, the seizure of Alvina was just as substantial as the 

seizure suffered by the victim in that case. 

 In analyzing the sufficiency of the evidence of kidnapping, this Court noted 

the virtually-identical kidnapping statute in the District of Columbia, now codified 

at D.C. Code § 22-2001.  See Etsitty, 130 F.3d at 426 (discussing case law 

 
6 Defendant states in passing this is a “constitutional requirement” (Op. Br. 27), but 
that contention is doubly waived, as he made no such argument below (see 5-ER-
662–64), nor is it developed on appeal, see United States v. Stoterau, 524 F.3d 988, 
1003 n.7 (9th Cir. 2008).  Defendant does not even specify what constitutional 
provision is supposedly at issue.  In any event, Chatwin did not involve any 
constitutional rule.  Rather, “[t]he sole issue” in the case was “whether the stipulated 
facts support the convictions of the three petitioners under [the Federal Kidnapping] 
Act.”  Chatwin, 326 U.S. at 457.  Accord Whitfield v. United States, 574 U.S. 265, 
268-69 (2015) (looking to plain statutory language and concluding evidence “surely 
sufficed” to prove forced accompaniment under 18 U.S.C. § 2113(e) where the 
defendant “forced [the victim] to accompany him for at least several feet, from one 
room to another”). 
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interpreting the D.C. kidnapping statute and noting it is “similar in language to the 

federal statute”).  That law strongly supports the sufficiency of the evidence here. 

 As the D.C. Court of Appeals has explained, “there is no requirement that the 

victim be moved any particular distance or be held for any particular length of time 

to constitute a kidnapping; all that is required is a ‘seizing, confining’ or the like and 

a ‘holding or detaining for ransom or reward ‘or otherwise.’”  Ruffin v. United States, 

219 A.3d 997, 1006 (D.C. 2019), cert. denied, 141 S. Ct. 1256 (2021) (emphasis 

added) (quotation omitted). 

Thus, in Ruffin, the D.C. Court of Appeals affirmed a kidnapping conviction 

where the victim’s “detention lasted only about a minute-and-a-half.”  Id. at 1005.  

The court held there was “ample evidence” that the defendant seized and held the 

victim against her will “by forcing J.C. into the hallway of her row house, closing 

the door behind him, detaining her there at knifepoint, and violently resisting her 

attempt to escape.”  Id.   

 Other cases are in accord.  See, e.g., Hughes v. United States, 150 A.3d 289, 

306 (D.C. 2016) (“Mr. Hughes’s acts of grabbing Ms. Lopez by the hair and pushing 

her toward the changing room indicate she was seized and detained involuntarily by 

Mr. Hughes,” which constituted “strong and compelling evidence” of kidnapping); 

Beck v. United States, 402 A.2d 418, 420, 423 (D.C. 1979) (notwithstanding robbery 

and rape that followed, “[t]he appellant committed the offense of kidnaping when he 
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forced the complainant into the house” at knifepoint, which he did when he “put his 

arm around her neck and pushed her towards a nearby house which was 

approximately fifteen feet away”). 

Defendant relies heavily on United States v. Corralez, 61 M.J. 737 (A.F. Crim. 

App. 2005).  But that case involved “the functional equivalent of a feuding couple 

driving down the road.”  Id. at 749.  No one could seriously describe Defendant’s 

conduct here like that.  In any event, the defendant in that case was not charged under 

Section 1201(a), but rather under the General Article (Article 134) of the Uniform 

Code of Military Justice with acts prejudicial to good order and discipline as defined 

in the Manual for Courts-Martial.  Id. at 744.  The Manual sets down a six-factor 

test governing kidnapping charges.  Id. at 749.  The court did not hold that the facts 

of the case would fail to constitute kidnapping if charged under Section 1201; rather, 

it held that “even if there were a confinement and holding of [the victim] on either 

charged occasion,” they failed the Manual’s six-part test.  Id. (emphasis added).  

That holding has no relevance here.  It certainly is not more persuasive than the D.C. 

cases.7 

 
7 Defendant also cites United States v. Rodriguez, 587 F.3d 573 (2d Cir. 2009), a 
case involving the hostage taking statute.  But that case is readily distinguishable; it 
held that fifteen minutes in a taxi, “without any injury or threat of injury, is not 
sufficient to establish a Hostage Act violation” where “during most of that interval 
[all participants] were waiting for the arrival of the police whom they all knew had 
been called.”  Id. at 581.  Here, Alvina was subjected to serious injury and threat of 
injury during an undeniable seizure, with no waiting for police to arrive. 

Case: 19-10070, 08/12/2021, ID: 12200235, DktEntry: 47, Page 35 of 71



 

28 
 

 Defendant also cites a few state kidnapping cases, and while states throughout 

the nation may have divergent views on how to apply their statutes, state-law cases 

also show that kidnappings do not necessarily require lengthy duration.  See, e.g., 

King v. McDaniel, 357 F. App’x 856, 859 (9th Cir. 2009) (evidence sufficient under 

Nevada law where defendant strangled and cuffed the victim and moved her “from 

the bedroom into the shower”); Chaney v. State, 574 S.E.2d 634, 636 (Ga. App. 

2002) (evidence sufficient where defendant drove the victim across the road, where 

he crashed, even though police arrived “within a few minutes”). 

 For example, Arizona kidnapping convictions have been affirmed even where 

“victims were forced to move distances ranging from a few feet to 50 feet, within 

their own homes.”  State v. Jacobs, 380 P.2d 998, 1002-03 (Ariz. 1963).  Accord 

State v. Padilla, 474 P.2d 821, 823 (Ariz. 1970) (evidence sufficient where the 

“victim was moved only a few feet between the time she was attacked to the time 

she managed to escape”). 

 Defendant otherwise relies on Gov’t of Virgin Islands v. Berry, 604 F.2d 221 

(3d Cir. 1979).  The Berry court interpreted a Virgin Islands aggravated kidnapping 

statute, which applied to kidnappings committed for ransom, extortion, or robbery, 

and devised a four-factor test to determine whether the kidnapping was separate from 

other crimes.  Id. at 223-27.  If Defendant is suggesting, for the first time on appeal, 
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that courts should adopt these factors for the federal kidnapping statute, that 

argument is forfeited because it was never made below.  (See 5-ER-662–64.) 

Moreover, after Berry, the Third Circuit upheld a conviction for kidnapping 

with intent to rape under facts similar to the present case.  See Gov’t of Virgin Islands 

v. Ventura, 775 F.2d 92 (3d Cir. 1985).  The Ventura court held that there was 

sufficient evidence of kidnapping where it took only “a few minutes for appellant to 

drag” the victim to where he raped her.  Id. at 98.  It specifically pointed out that the 

“short duration of the asportation will not prevent us from applying” the statute.  Id. 

Defendant also argues that this Court should import a requirement into the 

statute that the kidnapping be more than “incidental” to an underlying rape or assault.  

(Op. Br. 37–38.)  This argument is likewise forfeited because it was never made 

below.  (See 5-ER-662–64.)  Regardless, Etsitty rejected this notion, observing there 

were some states in which “a charge of kidnaping is merged into other charges such 

as rape and robbery” but concluding there could be no merger under federal law 

based on controlling Supreme Court precedent, which permits “multiple counts 

charging the same conduct” so long as the elements of the offense are different.  130 

F.3d at 427 (citing Missouri v. Hunter, 459 U.S. 359 (1983); Blockburger v. United 

States, 284 U.S. 299 (1932)).  “Based on the Supreme Court’s test, the kidnaping 
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and assault charges are not the same offense,” and thus “we do not find in the merger 

doctrine grounds to reverse Etsitty’s conviction.”  Id.8 

 Other circuits have also rejected Defendant’s framing of the issue.  As the 

Second Circuit noted, “such a narrowing of the scope of the kidnapping statute is 

legislative rather than judicial.”  United States v. DeLaMotte, 434 F.2d 289, 292 (2d 

Cir. 1970) (holding that kidnapping does not merge into hijacking even though 

kidnapping may be integral to hijacking).  Thus, whether the seizure is “incidental” 

to another crime is not a helpful analysis.  See, e.g., United States v. Jones, 808 F.2d 

561, 566 (7th Cir. 1986) (“That the kidnapping may have been, as Mr. Young and 

Mr. Humphrey charge, but incidental to the rape attempt is wholly irrelevant.  The 

Mann Act and kidnapping offenses remain distinct and separately punishable.  The 

federal kidnapping statute, apparently unlike some of its state counterparts, is 

broadly construed.”) (collecting cases); Dixon v. United States, 592 F.2d 329, 340 

(6th Cir. 1979) (applying a Blockburger analysis similar to that in Etsitty to conclude 

that kidnapping and air piracy do not merge) (relying on United States v. Healy, 376 

U.S. 75 (1964) (applying the kidnapping statute where air piracy was committed 

contemporaneously)); United States v. Baker, 419 F.2d 83, 89 (2d Cir. 1969) (also 

 
8 Defendant points out that one of the Etsitty judges wrote a concurrence stating that 
he would utilize such an analysis, but it is the majority opinion that controls and is 
binding on this Court.  In any event, that judge concluded that the facts of Etsitty, 
which as described are similar to the facts of our case, satisfied such an analysis.  
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citing Healy; “That the ultimate purpose sought to be furthered by a kidnaping is 

theft in no way precludes conviction under the Act.”). 

But even if there were such a requirement, it would be satisfied here.  

Defendant pulled, dragged, stripped, and completely controlled Alvina’s bodily 

movements for at least several minutes, causing significant additional danger and 

harm to her in the process.  This is not a case where the defendant is alleged to have 

kidnapped the victim simply by virtue of assaulting her or engaging in a brief feud.  

To the extent the kidnapping were required to evince a seizure of the victim’s person 

beyond what is necessary for mere assault, Defendant’s actions would more than 

qualify.  Cf. State v. Long, 19 N.E.3d 981, 993 (Ohio App. 2014) (“the evidence 

indicates Long punched Palmatier three times before dragging her to the balcony,” 

so “the kidnapping was not incidental to the assault”).9 

 For all these reasons, viewing the record and all inferences in favor of 

upholding the verdict, there is more than sufficient evidence to sustain the conviction 

for kidnapping. 

 
9 Defendant concludes with an appeal to interpret the kidnapping statute narrowly 
based on the race of the defendant.  (Op. Br. 38–39.)  It is inappropriate to argue that 
a criminal statute’s interpretation should turn in any way on race, sex, or similar 
characteristics.  Such arguments have no place in reasoned judicial analysis. 
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 The District Court Did Not Commit Plain Error in Sustaining Objections 
to Testimony About a Specific Blood Metabolism Rate. 

During cross-examination, defense counsel attempted to elicit an opinion 

from Dr. Levitan about a specific blood metabolism rate, to which the United States’ 

foundation objection was sustained.  (4-ER-525–27.)  Counsel first asked, without 

laying any foundation:  “I don’t think this is on your report.  So I’m just going to ask 

you something that isn’t on your report.  Okay.  How long does it take, if you know, 

for alcohol to dissipate through the blood?”  (4-ER-525.)  The court sustained the 

foundation objection.  (4-ER-525.) 

Defendant then made attempts to lay foundation—which Dr. Levitan 

consistently rebuffed.  (4-ER-526–27.)  Dr. Levitan stated:  “I am not an expert in 

this.”  (4-ER-527.)  She said “[t]here are people who literally have an entire specialty 

in this to be able to answer that question.”  (4-ER-527.)  She said the most she knew 

was that a blood metabolism rate “depends on multiple different factors in various 

people,” but “I can’t list all of them off the top of my head,” and “[a]s I’m not here 

as an expert witness, that would be something that I would research to be able to 

make sure I wasn’t missing” any.  (4-ER-527.) 

Notwithstanding these disclaimers, defense counsel asked whether 

Dr. Levitan believed that “alcohol disappears in the bloodstream generally at the rate 

of .15 percent per hour?”  (4-ER-527.)  The United States again objected for lack of 

foundation, and the district court sustained the objection.  (4-ER-527.) 
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 1. Standard of Review 

Defendant raised no objection below to the district court’s ruling.  (4-ER-527.)  

Defendant never called Dr. Levitan in his own case, and he made no offer of proof 

as to what her opinion would have been.  Yet for the first time on appeal, Defendant 

raises a host of assertions of error.  (Op. Br. 21–22.) 

All these arguments are forfeited.  “[A] party fails to preserve an evidentiary 

issue for appeal . . . by failing to make a specific objection.”  United States v. Gomez-

Norena, 908 F.2d 497, 500 (9th Cir. 1990).  And Defendant made no offer of proof 

as required by Fed. R. Evid. 103(a)(2).  See, e.g., United States v. Brady, 579 F.2d 

1121, 1130-31 (9th Cir. 1978) (“Since there is no offer of proof, we have no 

foundation on which to decide whether the alleged statements were or were not part 

of the Res gestae or within the hearsay exception of Rule 803(2).”).  The “failure to 

make an offer of proof bars appellate review in both federal and state courts.”  21 

FED. PRAC. & PROC. EVID. § 5040.5 (2d ed. West Apr. 2021) (collecting cases). 

Regardless, because Defendant made none of the arguments below that he 

advances on appeal, any review would, at most, be limited to plain error.  See, e.g., 

United States v. Sarno, 73 F.3d 1470, 1490 (9th Cir. 1995) (“The district court . . . 

struck the testimony as irrelevant. Mr. Nash did not object to the court’s action at 

the time.  We therefore review for plain error[.]”) (internal citation omitted).  The 

constitutional nature of an unpreserved argument does not change this bedrock 
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principle of appellate review.  See United States v. Gallegos, 613 F.3d 1211, 1214 

(9th Cir. 2010) (“[A]n unpreserved constitutional argument is generally reviewed 

for plain error.”) (citation omitted). 

Thus, Defendant’s arguments are forfeited and this Court would review, at 

most, only for plain error.  See infra Part VII.D.1 (describing plain error standard). 

 2. Argument 

 Under any standard of review, the district court properly sustained the 

foundation objection.  Dr. Levitan testified that she was “not an expert in this,” “can’t 

list” the factors involved, and would have to do “research” to be able to do so.  (4-

ER-527.)  It’s hard to imagine a clearer case of a witness freely acknowledging that 

she lacked the foundation necessary to provide the opinion Defendant now says he 

was seeking. 

 Defendant argues that “the excluded testimony would have been well within 

Levitan’s lay experience as an individual, and as a medical professional.”  (Op. Br. 

42.)  But Dr. Levitan testified otherwise, explaining that “[t]here are people who 

literally have an entire specialty in this to be able to answer that question.”  (4-ER-

527.)  She repeatedly refused to agree that she was qualified precisely because she 

was “not an expert” and would have to do “research.”  (4-ER-527.) 

That is a classic description of testimony that requires an expert qualification:  

something involving “scientific, technical, or other specialized knowledge.”  Fed. R. 
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Evid. 702(a).  An opinion about the rate at which alcohol metabolizes in the blood 

lacks the hallmarks of lay opinion observations, which must be “common enough 

and require such a limited amount of expertise, if any,” as to fall outside the realm 

of expert testimony.  United States v. VonWillie, 59 F.3d 922, 929 (9th Cir. 1995). 

Thus, courts routinely require expert qualification for such testimony.  See, 

e.g., State v. Harvey, 446 P.3d 125, 129 (Utah App. 2019); People v. Kubuugu, 433 

P.3d 1214, 1217 (Colo. 2019); State v. Ohotto, 323 P.3d 306, 310-11 (Or. App. 

2014).  The only cases Defendant cites (Op. Br. 42–43) stand for the proposition that 

lay witnesses may opine on whether someone appears intoxicated, not about rates 

at which alcohol metabolizes in the blood stream. 

But regardless of whether such an opinion would be lay or expert, there still 

must be foundation.  See United States v. Torralba-Mendia, 784 F.3d 652, 658 (9th 

Cir. 2015).  Although Defendant points out that Dr. Levitan was board-certified in 

emergency medicine (Op. Br. 44), he offers neither evidence nor authority to show 

that would qualify her to opine on specific blood alcohol metabolism rates.   On this 

record, the district court was well within its discretion to sustain the foundation 

objection.  (4-ER-527.)10 

 
10 Defendant incorrectly states that the government “strayed beyond Levitan’s 
report” and asked “hypothetically” whether 10 mg/dL was the equivalent of 0.01 
BAC.  (Op. Br. 40.)  Defendant misunderstands the testimony.  This is a simple 
conversion from one scale to another (like explaining that 0°C equals 32°F), not a 
“hypothetical” question.  The United States’ pretrial notice explained that 
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No constitutional principles were violated by such a ruling.  The Constitution 

“does not confer an unlimited right to cross-examination that is effective in whatever 

way, and to whatever extent, the defense might wish.”  Gibbs v. Covello, 996 F.3d 

596, 601 (9th Cir. 2021) (quotation omitted).  Rather, “the accused, as is required of 

the State, must comply with established rules of procedure and evidence.”  

Chambers v. Mississippi, 410 U.S. 284, 302 (1973).  Because Defendant failed to 

lay a proper evidentiary foundation, he cannot claim error on appeal.  

Finally, even if there were any error, it certainly would not be plain (or 

otherwise reversible) error.  See Fed. R. Crim. P. 52.  Not only is there overwhelming 

evidence of guilt, infra Part VII.C, there is no reason to believe Dr. Levitan could 

have answered this question in the affirmative.  She testified that blood metabolism 

“depends on multiple different factors in various people,” so nothing in the record 

suggests there even is a specific blood metabolism rate that applies “generally” to 

all people.  (4-ER-527.) 

For all these reasons, there was no error, much less reviewable and reversible 

error, in sustaining the government’s foundation objection. 

 
Dr. Levitan would “explain the medical information and terminology” in her report, 
including that “less than 10 mg/dL” is “less than 0.01% BAC.”  (1-ER-35.) 
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 The District Court Did Not Err in Declining to Direct a Judgment of 
Acquittal on Premeditation. 

1. Standard of Review 

 “Whether a defendant acted with premeditation is a factual question for the 

jury to decide.  And a jury’s verdict is not to be disturbed lightly.”  United States v. 

Begay, 673 F.3d 1038, 1043 (9th Cir. 2011).  Thus, this Court will review whether, 

viewing the evidence in the light most favorable to the prosecution, any rational trier 

of fact could have found premeditation.  Supra Part VII.A.1. 

Conflicting inferences must be resolved in favor of affirming; indeed, “a 

reviewing court faced with a record of historical facts that supports conflicting 

inferences must presume—even if it does not affirmatively appear in the record—

that the trier of fact resolved any such conflicts in favor of the prosecution, and must 

defer to that resolution.”  Wright v. West, 505 U.S. 277, 296-97 (1992) (plurality op.) 

(quotation omitted). 

Moreover, the government is not required to “disprove innocent explanations” 

to sustain the jury’s verdict, United States v. Katakis, 800 F.3d 1017, 1028 (9th Cir. 

2015), as “a reviewing court may not ask whether a finder of fact could have 

construed the evidence produced at trial to support acquittal,” United States v. 

Nevils, 598 F.3d 1158, 1164 (9th Cir. 2010). 
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2. Argument 

 The record contains ample evidence and inferences supporting the jury’s 

finding of premeditation, and Defendant errs in assuming that the jury was required 

to credit his uncorroborated and self-serving story. 

  a. Evidence of Premeditation 

“Premeditation” means “with planning or deliberation” and simply requires 

sufficient time, “after forming the intent to kill, for the killer to have been fully 

conscious of the intent and to have considered the killing.”  United States v. Reza-

Ramos, 816 F.3d 1110, 1123 (9th Cir. 2016).  Of course, as it involves mental 

processes, “[p]remeditation can be proved by circumstantial evidence.”  Id. 

Premeditation does not require days or hours; it can be formed relatively 

quickly.  See, e.g., Begay, 673 F.3d at 1044 (premeditation formed in the time it took 

to walk over to truck, retrieve gun, and walk back to shoot victim).  Accord United 

States v. Blue Thunder, 604 F.2d 550, 553 (8th Cir. 1979) (“in establishing 

premeditation the government was not required to show the defendant deliberated 

for any particular length of time before perpetrating the murder”). 

Here, a broad spectrum of evidence supports the jury’s finding of 

premeditation.  First, “[c]arrying the murder weapon to the scene is strong evidence 

of premeditation.”  Begay, 673 F.3d at 1044  (collecting cases); Guam v. Atoigue, 

508 F.2d 680, 682 (9th Cir. 1974) (“the jury had a reasonable basis for concluding 
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that appellant had taken the murder weapon with him when he left,” from which it 

could infer “a plan made in advance of the killing”). 

Indeed, the jury could infer premeditation from this fact alone.  See Blue 

Thunder, 604 F.2d at 553-54 (“Even in the absence of proof of motive, the jury is 

generally allowed to infer premeditation from the fact that the defendant brought the 

deadly weapon to the scene of the murder.”); United States v. Talbert, 710 F.2d 528, 

531 (9th Cir. 1983) (“If the jury determined that the killer picked up the murder 

weapon and carried it back seventy-five feet to [the victim’s] room, its finding of 

premeditation was justified.”). 

And a “defendant need not carry the weapon over a long distance.”  Reza-

Ramos, 816 F.3d at 1124 (premeditation supported by evidence the defendant had 

“taken a fireplace shovel located inside the house to an area outside the house, and 

used it to beat” the victim) (citing Begay, 673 F.3d at 1043-44 (noting that the jury 

could reasonably infer premeditation from the defendant’s carrying the weapon 

across the street)). 

Here, the evidence permitted the jury to infer that Alvina had been subjected 

to a prolonged and brutal attack, which culminated in her being killed with repeated 

machete blows to the back of her head.  There was strong evidence that the machete 

inflicted the fatal injuries.  Its matching scabbard was found just “[a] few inches” 

from her head.  (2-ER-218, 228–29.)  The Medical Examiner opined that the fatal 
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injuries were caused by “a blunt object or an edged blunt instrument,” meaning 

something with “a semi-sharp edge but is primarily used for chopping” like “an axe 

or a machete.”  (3-ER-413.)  The Medical Examiner also agreed that the machete 

pulled by Sgt. Keams from Defendant’s hand was just such an instrument and was 

consistent with Alvina’s fatal injuries.  (3-ER-427.  See also 2-ER-219; 3-ER-300 

(crime scene investigator’s conclusion that Alvina “was severely beaten” with “a 

hard object and a sharp object”).) 

With Alvina’s body found 800 feet into a remote field, the jury could 

reasonably infer that Defendant carried the machete with him from his residence to 

the scene of the murder, where he unsheathed it, dropped the scabbard, and hacked 

Alvina to death.  A murderer’s decision to carry a machete with him over 800 feet 

as he follows the victim into a field, where he kills her with such a weapon, is strong 

evidence of premeditation.  This alone justifies the jury’s verdict. 

But there is much more.  Evidence that the victim suffered multiple strikes or 

wounds as part of a lengthy assault can support the finding of premeditation.  See, 

e.g., Reza-Ramos, 816 F.3d at 1124 (premeditation supported by “evidence that after 

Flores had fallen to the ground, Reza-Ramos kneeled over his body and repeatedly 

struck him on the head and torso with both a rock and the shovel handle, from which 

a reasonable jury could infer that the killing was not rushed”); Cooper v. Calderon, 

255 F.3d 1104, 1110 (9th Cir. 2001) (evidence of first-degree murder for each victim 
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was overwhelming “[g]iven the number and types of wounds inflicted,” which 

included between 25 and 46 separate wounds on each victim). 

Here, Alvina was not hit just once or twice.  She was brutalized over virtually 

her entire body, with “more than 40 total areas of injury.”  (3-ER-408.)  Those 

included “defensive wounds” to her arms and hands evidencing “an attempt to fend 

off an attacker.”  (3-ER-412.)  The jury was entitled to infer that this sort of extensive 

assault, persisting through attempts to fend him off, gave Defendant ample time to 

premeditate his decision to end the assault with murder. 

Moreover, where the weapon was aimed with force at a part of the body likely 

to result in death, the jury can infer premeditation.  See, e.g., Jackson, 443 U.S. at 

325 (premeditation supported by evidence the defendant “shot the victim not once 

but twice” and did so “at close, and thus predictably fatal, range”); Blue Thunder, 

604 F.2d at 554 (concluding “without hesitation” there was sufficient evidence of 

premeditation where “[t]he knife had been thrust into the center of [the victim’s] 

back with force sufficient to pierce her heart” and agreeing that “the nature and 

manner of the stabbing indicated Blue Thunder’s premeditated intent to kill”). 

Here, the machete blows were not haphazard, but rather involved eight strikes 

to “the back of the head” (3-ER-414–15), a location virtually certain to cause death.  

And these blows were not tentative; they were strong enough to fracture Alvina’s 

skull.  (3-ER-416.)  Put another way, after a lengthy beating, Defendant made the 
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decision to raise his machete and bring it down on Alvina’s skull eight times.  A jury 

can infer premeditation from such facts. 

Premeditation can also be inferred from “the defendant’s prior relationship 

with the victim that would permit a jury to infer a motive based upon pre-existing 

reflection.”  Guam, 508 F.2d at 681-82 (internal quotations omitted).  See, e.g., Blue 

Thunder, 604 F.2d at 554 (the defendant’s “brief and unstable marriage with the 

victim” supplied motive supporting premeditation); United States v. Downs, 56 F.3d 

973, 976 (8th Cir. 1995) (premeditation supported by evidence that the defendant 

and victim “had been involved in a relationship marked by tumult, by alternating 

periods of separation and reconciliation, and by threats, intimidation, and physical 

abuse by” the defendant). 

Just such evidence was admitted here.  In the July attack, Defendant beat 

Alvina all over her body, stripped her almost completely naked, and dragged her 

around so that her body was covered in dirt.  The September attack followed the 

same modus operandi.  Alvina’s body was extensively brutalized, stripped almost 

completely naked, and covered in dirt.  The jury was entitled to infer that the 

similarity between the crimes was not happenstance, but the product of design. 

Additionally, a defendant’s “calculated behavior both before and after the 

killing” can evince premeditation.  Jackson, 443 U.S. at 325.  Here, based on 

Defendant’s calculated behavior, “[t]he jury could reasonably infer [he] was acting 
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with a cool mind.”  Begay, 673 F.3d at 1044.  Most obviously, the jury can infer 

calculation from Defendant’s selection of a machete to bring with him 800 feet into 

an abandoned dirt field where he committed the murder.  In such a location, this is 

not a weapon of opportunity, but of calculated planning. 

Moreover, after striking the fatal blows, Alvina did not die immediately.  

Defendant admitted that he sat by her body and listened to her “gurgle” in her last 

moments.  (4-ER-640.)  But Defendant did not go for help.  When asked “how come 

you didn’t call the police when it happened,” Defendant effectively admitted to 

calculation, saying he wanted to “[t]ry and wait it out a little bit longer.”  (4-ER-

638.)  Indeed, Defendant waited until after Alvina was dead to put his plan into 

effect.  And when he did, Defendant did not call 9-1-1.  He made a private call to a 

relative he had known his entire life to offer the story that he was “blacked out” and 

“I don’t know what happened.”  (3-ER-470–71, 479.)  The jury could rationally infer 

that such a calculated call to a sympathetic audience was consistent with a calculated 

crime. 

The nature of Defendant’s self-inflicted cuts also suggests calculation.  As the 

district court told Defendant at sentencing, “the record before [the court] shows that 

the injuries you inflicted upon yourself were not life threatening at all,” and given 

“the injuries you inflicted on Alvina, you surely would know how to inflict a killing 

blow even to yourself.”  (6-ER-770.)  Defendant’s cuts, though bloody, inflicted no 
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tendon injuries.  (4-ER-523–24.)  Several were described as “superficial,” and not 

one harmed his motor function, pulse, or sensation.  (3-ER-327–31, 335.)  At the 

hospital, they were closed with simple procedures—some with Band-Aids (4-ER-

519–25)—and Defendant was discharged within hours with nothing more than “the 

recommendation to take acetaminophen or Ibuprofen” (4-ER-528, 530). 

The jury could also rationally rely on Defendant’s demeanor in finding he 

acted coolly.  Defendant was uniformly described by witnesses as speaking in a calm 

and collected manner and sounding “normal.”  (3-ER-317, 321, 348, 351.)  

Witnesses said Defendant was completely unemotional, never cried, and there were 

“no feelings” in what he said.  (3-ER-324, 348, 351, 473; 4-ER-593, 607, 629.)  

When first seen by Navajo Police, there wasn’t “any type of emotion or anything on 

his face.”  (3-ER-367; see also 4-ER-489.)  Likewise, when interviewed by the FBI, 

Defendant “was calm” and “didn’t really show any kind of emotion on his face.”  (4-

ER-593, 607, 629.)  Defendant didn’t even dignify Alvina by using her name, but 

rather only called her “this girl,” “her, she, or the body.”  (4-ER-596–98.)  All this 

was in keeping with Defendant’s own statement that he was not mad when he killed 

Alvina.  (4-ER-599.)  The jurors could reasonably have concluded that Defendant’s 

persistently calm, normal, detached demeanor was evidence of his cool mental state. 
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  b. The jury reasonably rejected Defendant’s self-serving story 

Defendant claims “[t]he more rational inference” from the evidence was that 

he was “too intoxicated to comprehend what he was doing when he killed Alvina.”  

(Op. Br. 51.)  For this proposition, however, Defendant cites exclusively to his own 

story about being blackout drunk at the time of the murder.  (Op. Br. 51.)  Defendant 

did not even take the stand to repeat that story; he relied on eliciting testimony from 

law enforcement officers that this is what he had said happened in the wake of his 

arrest.  Nevertheless, Defendant asserts that the jury was somehow required to credit 

it. 

This is wrong.  Jurors “may make their own reasonable judgment on the 

evidence, accepting part, all, or none of any witness’s testimony.”  In re Exxon 

Valdez, 270 F.3d 1215, 1248 (9th Cir. 2001).  Thus, the jury was not required to 

accept any, much less all, of Defendant’s story.  See United States v. Cordova 

Barajas, 360 F.3d 1037, 1041 (9th Cir. 2004) (“The jury was free to disbelieve 

Mr. Barajas and infer the opposite of his testimony to support its verdict.”).  In fact, 

in reviewing the sufficiency of the evidence, this Court “presume[s] that all issues 

of witness credibility were resolved below in favor of the Government, and as such, 

are generally immune from appellate review.”  Bancalari, 110 F.3d at 1428. 

Here, the jurors reasonably discounted Defendant’s story, which was 

internally inconsistent, at odds with objective facts, and belied by common sense.  
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It’s not just that no drugs or alcohol were detected by hospital tests, although those 

tests certainly provided relevant evidence.  Every single witness to encounter 

Defendant testified that they smelled no odor of alcohol and never noticed any signs 

of intoxication, including no bloodshot or watery eyes and no slurred speech.  (3-

ER-319, 372, 378; 4-ER-491, 590–91, 595.)  As discussed above, Defendant was 

universally described as completely normal. 

And when his own health was at issue, in his conversation with the flight 

nurse, Defendant conspicuously omitted any mention of alcohol.  Defendant not only 

“denie[d] alcohol or drug use today,” but the flight nurse also asked Defendant “did 

you pass out, were you unconscious at any time,” and his response was “No.”  (3-

ER-321–22 (emphasis added).)  The jury could rationally infer that had Defendant 

really experienced blackout-inducing levels of alcohol use when he murdered 

Alvina, he would have reported it to the flight nurse. 

In any event, Defendant’s story as relayed to Special Agent Schultz was 

riddled with implausibilities; for instance, the claim that he and Alvina were 

supposedly out walking and “she just fell over.”  (4-ER-607.)  His story falsely 

omitted his use of the machete, and it included details immediately surrounding 

Alvina’s death inconsistent with having been blacked out.  Supra Part V.B.4.c.  He 

also claimed to have tried to strangle himself but had no injuries to his neck.  (4-ER-

602.)  He offered no explanation for the naked and sexually-degraded condition of 
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Alvina’s body, including the missing purple shirt that suggested the assault began 

elsewhere.  The jury was not only entitled to reject Defendant’s uncorroborated, self-

serving story, the evidence strongly counseled it to do so.  And being entitled to 

conclude Defendant was fabricating his story, the jury was likewise entitled to 

construe those lies as even more evidence of his calculating behavior. 

Finally, Defendant mistakenly assumes that being intoxicated intrinsically 

disproves premeditation.  “The mere fact that the defendant was intoxicated at the 

time of the commission of a homicide does not necessarily negative the existence of 

the required intent or deliberation and premeditation.”  40 C.J.S. Homicide § 21 

(Supp. June 2021).  See, e.g., Jackson, 443 U.S. at 325 (“a rational factfinder readily 

could have inferred beyond a reasonable doubt that the petitioner, notwithstanding 

evidence that he had been drinking on the day of the killing, did have the capacity 

to form and had in fact formed an intent to kill the victim”).  Even if Defendant had 

been intoxicated at the time, he still was able to do all the things described above.  

Thus, even if the jury believed he had been drinking, it still had sufficient evidence 

to find that he premeditated Alvina’s murder. 

In short, the evidence of premeditation was not just sufficient, but 

overwhelming.  The jurors were instructed on Defendant’s intoxication defense (5-

ER-679) and unanimously rejected it.  Their verdict should stand. 
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 No Plain Error Occurred in the Prosecutor’s Closing Argument. 

1. Standard of Review 

Where, as here, the defendant did not object at trial, allegations of 

prosecutorial misconduct are reviewed only for plain error.  United States v. Tam, 

240 F.3d 797, 802 (9th Cir. 2001).  To carry this heavy burden, Defendant must 

show (1) error; (2) that is plain; (3) that affects substantial rights; and (4) that 

“seriously affects the fairness, integrity, or public reputation of judicial 

proceedings.”  United States v. Watson, 582 F.3d 974, 981 (9th Cir. 2009). 

“Plain error is found only in exceptional circumstances, when the error is 

highly prejudicial, affects substantial rights, and it is highly probable that it 

materially affected the verdict.”  United States v. Sanchez, 914 F.2d 1355, 1358 (9th 

Cir. 1990).  Put another way, it must be “error that is so clear-cut, so obvious, a 

competent district judge should be able to avoid it without benefit of objection.”  

United States v. Gonzalez-Aparicio, 663 F.3d 419, 428 (9th Cir. 2011) (quotation 

omitted). 

 2. Argument 

Here, all of the prosecutor’s challenged statements involved proper argument 

based on fair inferences from the record.  “[P]rosecutors must have reasonable 

latitude to fashion closing arguments, and thus can argue reasonable inferences 

based on the evidence, including that one of the two sides is lying.”  United States 
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v. Necoechea, 986 F.2d 1273, 1276 (9th Cir. 1993).  Indeed, “[p]rosecutors have 

considerable leeway to strike hard blows based on the evidence and all reasonable 

inferences from the evidence.”  United States v. Henderson, 241 F.3d 638, 652 (9th 

Cir. 2000), as amended (Mar. 5, 2001) (internal quotation omitted).  Here, the 

prosecutor acted well within that “considerable leeway.”  Id. 

a. There was no misstatement of evidence 

Defendant claims the prosecutor misstated evidence regarding his July attack 

on Alvina.  (Op. Br. 55.)  Defendant first claims it was improper to argue that 

Defendant was “standing over [Alex’s] daughter, not allowing her to leave, 

controlling, confining her.”  (5-ER-694.)  But Alvina’s father testified that when he 

went outside, he saw Defendant and Alvina “were over in the vicinity of the” hogan, 

with “Alvina laying right by the door,” “injur[ed],” and looking like “she was 

hurting” as Defendant stood by appearing “mad and angry.”  (4-ER-537–39, 549.)  

The prosecutor discussed the record facts surrounding the attack before stating her 

conclusion that they showed a seizure.  (5-ER-692–94.)  That Defendant disagrees 

with her conclusion does not make it misconduct. 

Defendant also claims that the prosecutor “unfairly characterized” the 

evidence by arguing that “Alvina tried to get away by hiding in the car, and he would 

not let her get away.”  (Op. Br. 55 (citing 5-ER-695)).  But Alvina’s young son 

testified to just that.  He saw Defendant “hitting my mom and trying to pull her out 
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of his car,” “trying to pull her,” and “grabbing her arms and trying to pull her out of 

the car.”  (3-ER-252.)  When asked “did your mom look like she wanted to go with 

him or not?” while Defendant did this, A.Y. answered “No.”  (3-ER-252.)  It was 

entirely fair to argue that Alvina was attempting to flee from Defendant by hiding in 

the car, which he did not allow by pulling her out. 

Defendant next disputes the prosecutor’s argument that “[t]he defendant 

admitted he previously beat Alvina.  He admitted the July assault.”  (5-ER-694.)  

This too was a fair inference.  The prosecutor immediately explained her argument:  

“When asked by Agent Schultz if he had ever beaten Alvina before, he admitted that 

he had, and he had used his fists.”  (5-ER-694; see 4-ER-597 (Defendant’s admission 

to previously hitting Alvina “with fists”).)  It was fair to argue that Defendant’s 

confession to previously beating Alvina with his fists admitted the July assault, in 

which he was observed by multiple witnesses beating Alvina with his fists.  (See 3-

ER-251, 272.)11 

 
11 Defendant also claims that it was “inflammatory” for the prosecutor to point out 
that but for her father rescuing her, “Alvina would not have been allowed to escape” 
and “this night in July could have ended as it did in September.”  (Op. Br. 55 (citing 
5-ER-695).)  But this was properly calibrated to point out the similarities between 
the July and September attacks, thereby showing Defendant’s intent, motive, and 
premeditation in committing the murder.  The prosecutor’s ensuing words make that 
very argument.  (See 5-ER-695 (“And when you consider the murder charge, 
remember this July event and the similarities to the murder.”).) 
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Defendant next challenges the government’s theory of how the murder played 

out:  a premeditated and intentional attack over time, beginning in the house and 

continuing into the field, executed with the machete.  (Op. Br. 56.)  But the 

government’s theory was strongly supported by circumstantial evidence at the crime 

scene, from which jurors may draw reasonable inferences in light of their 

“experience and common sense.”  Grotemeyer v. Hickman, 393 F.3d 871, 879 (9th 

Cir. 2004) (approving jury instruction). 

Consider the condition of Alvina’s body.  There were no scuff, drag, or other 

similar marks in the dirt around her body (3-ER-299–300), so Alvina had gone “over 

800 feet” into the dirt field under her own power (2-ER-214, 231).  Yet she was 

naked from the waist up, her purple shirt was nowhere to be found, and her pants 

and underwear were pulled down, exposing her genitals.  (2-ER-218, 223–24.) 

It was reasonable to infer that no one would voluntarily go outside, much less 

800 feet into a dirt field, in such a degraded and vulnerable condition.  Rather, such 

behavior was more likely the product of an assault that began elsewhere.  Indeed, 

the absence of Alvina’s purple shirt from both her body and the field 

overwhelmingly suggests that the attack began elsewhere, where the shirt must have 

been left.  Given the remoteness of the area, the only other place where the attack 

would likely have begun was Defendant’s residence.  After all, that is where Alvina 
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was known to have been living with Defendant (4-ER-541, 598), and Defendant 

himself acknowledged “they were at the house” before he killed Alvina (4-ER-598). 

The brutalized condition of Alvina’s body—consistent with a protracted and 

painful assault—also supported the prosecution’s theory.  It is a commonsense 

inference that no one would stand still during such an agonizing experience, and the 

physical evidence showed that Alvina endured defensive wounds and a painful 

assault before she died.  (3-ER-412, 426.)  All this is consistent with the inference 

that Alvina attempted to flee when the September attack began, just like she 

attempted to flee during the similar July assault. 

As for the argument that Defendant armed himself with the machete for the 

purpose of killing Alvina, that too is a fair inference from the record.  As discussed, 

there was strong evidence that the machete dealt the fatal blows.  Supra Part 

VII.C.2.a.  And, obviously, one does not stumble upon sheathed machetes in remote, 

dirt fields.  (2-ER-214, 231.)  Rather, reason dictates that when Defendant began 

assaulting Alvina, and she fled, he made a conscious effort to procure his machete, 

which Defendant then carried with him for 800 feet to where he hacked Alvina to 

death. 

In short, the prosecution’s theory was based on record evidence, fair 

inferences, and common sense. 
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b. There was no error in arguing about Defendant’s mental state and 
motive 

 
Defendant next claims the prosecutor committed misconduct when she 

“opined on Jackson’s mental state and motive.”  (Op. Br. 56.)  But Defendant’s 

mental state was an essential element of the charged offenses.  (See 5-ER-683–88 

(jury instructions).)  Similarly, motive is highly relevant, even when it is prejudicial.  

United States v. Parker, 549 F.2d 1217, 1222 (9th Cir. 1977); United States v. 

Mahler, 452 F.2d 547, 548 (9th Cir. 1971). 

Thus, these were entirely proper topics for closing argument.  And it was 

equally proper for the prosecutor to argue inferences about them.  See United States 

v. Birges, 723 F.2d 666, 672 (9th Cir. 1984) (“Intent may be inferred from objective 

facts and the actions of the defendant.”).  See, e.g., United States v. Cabrera, 201 

F.3d 1243, 1250 (9th Cir. 2000) (not misconduct for prosecutor to argue the 

defendant acted with the “purpose of concealment” based on fact that he was driving 

a car with a license plate registered to another vehicle). 

Defendant, however, claims that drawing conclusions about his mental state 

or “inner mental motivations” requires the “testimony of a properly vetted 

psychologist, psychiatrist, or other qualified expert.”  (Op. Br. 57.)  Just the opposite; 

in criminal cases, expert witnesses must not offer opinions about whether the 

defendant had a mental state or condition that constitutes an element of the crime 

charged or of a defense.  Fed. R. Evid. 704(b). 
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For that reason, this Court has disapproved of expert testimony about the 

defendant’s “mental state and motivation” in a criminal case.  United States v. Lewis, 

837 F.2d 415, 418 (9th Cir. 1988) (“The defendant sought to introduce expert 

testimony from a psychiatrist who had examined the defendant and would have 

testified concerning his mental state and motivation. . . . This testimony was properly 

excluded under Fed. R. Evid. 704[b.]”).  See also United States v. Dela Cruz, 358 

F.3d 623, 626 (9th Cir. 2004) (district court properly excluded expert psychological 

testimony that went to the defendant’s mental state, which was element of crime). 

Even if such testimony were permitted, however, no authority holds that a 

prosecutor is required to produce an expert in order to argue the defendant was 

motivated by a desire “to control [the victim] through humiliation and violence” (5-

ER-690), which is the thrust of Defendant’s argument on appeal (Op. Br. 56–57).  It 

requires no scientific or specialized training for jurors, applying their “experience 

and common sense,” Grotemeyer, 393 F.3d at 879, to conclude that Defendant was 

motivated by a desire to control Alvina based on evidence that he repeatedly attacked 

her; battered her mercilessly as she cried and screamed, including in front of her 

young son and nephew; and stripped her naked in the course of his repeated attacks. 

Neither of the cases Defendant cites (Op. Br. 57–58) holds or even remotely 

hints that expert testimony is required for a prosecutor to argue mens rea or motive.  

Indeed, this Court has itself drawn inferences about the defendant’s motivation from 
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similar facts.  See, e.g., Etsitty, 130 F.3d at 427 (facts of assault and kidnapping 

supported inference that the defendant acted “for the purpose of causing [the victim] 

considerable bodily and emotional harm”).  And it has long approved the admission 

of evidence about other assaults for the very purpose of allowing the jury to infer the 

defendant’s motive to control the victim: 

prior (and subsequent) acts of violence towards the 
identical victim can shed light on the mindset of the 
defendant during the charged crime, such as whether there 
was a grudge between the two, a desire for payback of 
some sort, or that the defendant had the intent to exert 
control over this particular victim through violence. 
 

United States v. Berckmann, 971 F.3d 999, 1002 (9th Cir. 2020) (emphasis added) 

(collecting cases).12 

Defendant repeatedly suggests that the prosecutor called Defendant a 

“syndromic” abuser (Op. Br. 56–57), but that is Defendant’s term, not the 

prosecutor’s.  The prosecutor did describe Defendant as a “violent serial domestic 

abuser” (5-ER-689), which is accurate.  As laid out above, the evidence showed that 

Defendant was in a domestic relationship with Alvina, that he abused her, that the 

 
12 Defendant also suggests the prosecutor’s argument that he was motivated by his 
desire to control Alvina was vouching.  (Op. Br. 57–58.)  That is not a fair 
construction of the prosecutor’s argument, which was tied to evidence and gave no 
suggestion she was aware of facts outside the record.  Even where remarks can be 
construed in such a way, “a court should not lightly infer that a prosecutor intends 
an ambiguous remark to have its most damaging meaning or that a jury, sitting 
through a lengthy exhortation, will draw that meaning from the plethora of less 
damaging interpretations.” Donnelly v. DeChristoforo, 416 U.S. 637, 647 (1974). 
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abuse was violent, and that he did it serially.  The prosecutor tied all of her arguments 

to the record for purposes of arguing Defendant’s mental state and motive, which, 

as discussed, is perfectly permissible. 

c. There was no error in refuting Defendant’s intoxication defense 
 

Defendant claims the prosecutor “baldly asserted” that “‘intoxication, did not 

play a part in this case.’”  (Op. Br. 58 (quoting 5-ER-700).)  The prosecutor made 

that argument, but it was hardly a “bald[]” one.  The government’s position was 

based on extensive record evidence, reasonable inferences, and common sense.  

Supra Part VII.C.2.b.  Defendant’s argument erroneously assumes that the 

government was required to disprove the mere possibility of his intoxication.  (Op. 

Br. 59–60.)  However, “the question is not whether the evidence excludes every 

hypothesis except that of guilt but rather whether the trier of fact could reasonably 

arrive at its conclusion.”  Nevils, 598 F.3d at 1165 (quotation omitted).  Here, as the 

prosecutor argued, the jury could reasonably reject Defendant’s uncorroborated 

claim to have been blackout drunk when he murdered Alvina. 

Defendant claims “the prosecutor conflated the September 1-3 timeline by 

equating Jackson’s intoxication at the time of the killing, with evidence of his 

condition perhaps as much as 24 hours later.”  (Op. Br. 60.)  But Defendant’s own 

words—“perhaps as much as 24 hours later” (id. (emphasis added))—are a telling 
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concession that even his own story isn’t clear.13  Again, the only evidence he can 

cite is a self-serving story that the jury was permitted to discount, in part or in whole. 

Defendant suggests the prosecutor “disparaged him as a liar” in refuting his 

intoxication claim.  (Op. Br. 59.)  The prosecutor did not call Defendant a “liar.”  

She did argue, based on the evidence discussed, that his claims to have been blackout 

drunk when he killed Alvina were “lies.”  (5-ER-731–33.)  This is entirely 

permissible.  Prosecutors are permitted to “call[] into question the defendant’s 

version of events.”  Henderson, 241 F.3d at 652.  “A prosecutor may even go so far 

as to label a defendant’s testimony a ‘fabrication.’”  Cabrera, 201 F.3d at 1250 

(citation omitted). 

Thus, this Court has repeatedly held that prosecutors may argue that a 

defendant’s story consists of “lies.”  See, e.g., Birges, 723 F.2d at 671; United States 

v. Phillips, 704 F.3d 754, 767 (9th Cir. 2012); United States v. Rude, 88 F.3d 1538, 

1548 (9th Cir. 1996).  Substantially more forceful statements about the defendant’s 

untruthfulness have been held proper.  See, e.g., Henderson, 241 F.3d at 652. 

Here, the prosecutor consistently and properly tied her arguments to the 

evidence.  (See, e.g., 5-ER-700–03, 732 (spending pages reciting evidence that 

 
13 Indeed, Defendant’s story about drinking could be interpreted multiple ways, or 
at least as equivocal.  For instance, he was interviewed during the night of September 
2-3 and said he had been drinking “not last night, but the night before.”  (4-ER-640.)  
That could reasonably be interpreted not as a reference to the night of September 1-
2, but instead the night of August 31-September 1. 
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contradicted claims of intoxication and arguing there was “no credible evidence of 

intoxication,” “no credible evidence of alcohol use during this night,” and “[y]ou 

heard all of the evidence that there was no alcohol involved in this case”) (emphases 

added).  Thus, there was no misconduct of any sort in refuting Defendant’s story. 

d. Defendant fails to establish plain error 

Because there was no error, this Court need not consider whether any 

arguments were plain error.  But even if there were some error, this Court would 

view it in context of the entire trial.  Henderson, 241 F.3d at 652.  As laid out above, 

the entire context of trial shows overwhelming evidence of Defendant’s guilt, 

including his premeditation.  Supra Parts V.B, VII.C. 

Moreover, the jury was repeatedly instructed to decide the case solely on the 

evidence.  (See 2-ER-172, 178, 180; 5-ER-672.)  It was likewise repeatedly 

instructed that the arguments of lawyers were not evidence.  (2-ER-176; 5-ER-672.)  

“A jury is presumed to follow its instructions,” Weeks v. Angelone, 528 U.S. 225, 

234 (2000), and “an instruction carries more weight than an argument,” Begay, 673 

F.3d at 1046.  There is no reason to think the jury failed to follow its instructions.  

There is certainly no reason to think that any part of the closing argument could rise 

to the level of plain error. 
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 No Cumulative Error Warranting Reversal Exists. 

1. Standard of Review 

Even where errors occur, reversal is not required.  United States v. de Cruz, 

82 F.3d 856, 868 (9th Cir. 1996).  In cases of “non-constitutional error,” this Court 

will “affirm if the cumulative error was more probably than not harmless.”  

Necoechea, 986 F.2d at 1282.  However, where “all of the errors [the defendant] 

raises are subject to plain error review,” this Court will “review the cumulative 

impact of the possible plain errors for plain error.”  Id. at 1282-83. 

 2. Argument 

Because there were not multiple errors, no cumulative error could exist.  

United States v. Solorio, 669 F.3d 943, 956 (9th Cir. 2012).  Even if there were 

errors, however, reversal would be improper.  Relief on such grounds is appropriate 

“where [the] government’s case is weak and a defendant is more likely to be 

prejudiced by the effect of cumulative errors.”  United States v. Cazares, 788 F.3d 

956, 990-91 (9th Cir. 2015). 

Here, “[t]he government did not present a weak case.”  Id.  Defendant 

conceded there was “no doubt” he killed Alvina.  (2-ER-196.)  He only disputed 

premeditation.  As discussed, the Government presented overwhelming evidence of 

Defendant’s guilt, including premeditation.  Supra Part VII.C.  Thus, even if there 

were some errors (and there were none), it would not justify reversal.  
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VIII.  CONCLUSION 

 For the foregoing reasons, the judgment should be affirmed. 

      GLENN B. McCORMICK 
      Acting United States Attorney 
      District of Arizona 
 
      KRISSA M. LANHAM 
      Appellate Division Chief 
 
 
      s/ William G. Voit   
      WILLIAM G. VOIT 
      Assistant U.S. Attorney 
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IX.  STATEMENT OF RELATED CASES 

 To the knowledge of counsel, there are no related cases pending. 
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