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PREFACE TO REPLY 

Appellant Michael Lee Johnson does not waive or abandon any arguments in 

his Opening Brief even if they are not reasserted in this Reply. Johnson also renews 

his request for oral argument. 

ARGUMENT IN REPLY 

I. The court violated Johnson’s Sixth Amendment right to counsel under 
Faretta.  

By allowing Johnson to proceed pro se without conducting an adequate 

Faretta inquiry, the court deprived Johnson of his right to counsel.  

Neither party disputes that Johnson requested to represent himself; he did so 

multiple times. See R.46, Hrg. Tr., PageID#185, 186, 187, 192; Gov’t Br. 21. The 

caselaw is clear: Once a defendant invokes his right to self-representation, the court 

must conduct a formal colloquy substantially similar to the thirteen model questions 

in the Benchbook before it can make a finding of a knowing, intelligent, and 

voluntary waiver. United States v. Williams, 641 F.3d 758, 766−67 (6th Cir.2011). 

Here, the court not only failed to satisfy this requirement, it affirmatively 

downplayed the risks of proceeding pro se. The government attempts to distract from 

this issue by arguing the court found a waiver by conduct. To the contrary, the record 

shows Johnson invoked his right to self-representation of his own volition, and the 

court failed to conduct an adequate Faretta inquiry. As such, this Court should 

reverse and remand for a new trial. 
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A. Standard of Review. 

The parties dispute the appropriate standard of review. See Gov’t Br. 31; 

Johnson Br. 20–21. In reviewing the validity of a waiver of the right to counsel, “this 

Court has not clearly identified…the appropriate standard of review.” Williams, 641 

F.3d at 766.  

This Court should join its sister Circuits, which recognize the fundamental 

importance of the right to counsel, and apply de novo review. See Johnson Br. 21. 

Broadly speaking, this “Court reviews de novo the question of whether a 

constitutional right was waived by the appellant.” United States v. Ross, 245 F.3d 

577, 583 (6th Cir.2001). De novo review also recognizes the practical oddity of 

requiring a defendant to both affirmatively assert his right to self-representation and 

object to self-representation.  

The government’s reliance on Herrera-Martinez for plain error review is 

misplaced. Gov’t Br. 31. There, the issue was the court’s factual determination of 

the defendant’s competency to waive her right to counsel. See United States v. 

Herrera-Martinez, 985 F.2d 298, 302 (6th Cir.1993). But that is not the question 

presented in this case, which examines the adequacy of the court’s Faretta inquiry.  

Additionally, denial of the right to counsel is a structural error that defies 

harmless-error analysis because it affects “the framework within which the trial 

proceeds.” Johnson v. United States, 520 U.S. 461, 468 (1997). Therefore, the 
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government’s focus on standby counsel taking over part-way through trial 

impermissibly infuses harmless-error analysis into the standard of review. See Gov’t 

Br. 39–40.  

B. The court failed to conduct an adequate Faretta inquiry. 

The court failed to conduct an adequate Faretta inquiry, and thus, accepted an 

invalid waiver of Johnson’s right to counsel. District courts have a “serious and 

weighty responsibility” to protect criminal defendants facing a loss of liberty without 

the assistance of counsel. Johnson v. Zerbst, 304 U.S. 458, 465 (1938). The court 

here failed to uphold that responsibility by allowing Johnson’s assertion of his desire 

to proceed pro se to end its inquiry.  

Fowler mandates reversal. There, this Court vacated and remanded for a new 

trial—even under more exacting AEDPA review—and found the court’s “cursory 

investigation” did not satisfy the “high standard set by the Supreme Court in 

Faretta.” Fowler v. Collins, 253 F.3d 244, 250 (6th Cir.2001). The accused in 

Fowler faced a similarly long and complex indictment, and the court failed to ensure 

“broad understanding of the matter.” Id. This Court found the state’s acceptance of 

a waiver to be an unreasonable application of clearly established Supreme Court 

precedent. Id. The court here similarly failed to conduct a sufficient investigation, 

especially when considering binding Sixth Circuit precedent.  
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This Court’s jurisprudence is clear. Once a defendant invokes his right to self-

representation, the court must (1) “ask the defendant a series of 

questions…substantially similar to, the model inquiry set forth in the Bench Book,” 

(2) strongly admonish the defendant against self-representation and (3) “say 

something to the following effect…I find that the defendant has knowingly and 

voluntarily waived the right to counsel.” Williams, 641 F.3d at 766; Fed. Jud. Ctr., 

Benchbook 7 (6th ed.2013). 

The court met none of these requirements. The government’s 

acknowledgment that the proceeding was “not perfect,” Gov’t Br. 37, is a gross 

understatement. Far from perfect, the court conducted no formal colloquy, failed to 

name the charges Johnson faced, offered misinformation about his sentencing 

exposure, never asked about voluntariness, did not adequately warn about the 

dangers of self-representation, and did not make a finding of a knowing, intelligent, 

and voluntary waiver during the proceeding. See R.46, Hrg. Tr., PageID#181, 187–

96.  

The government concedes the court offered misinformation to Johnson about 

the severity of the sentence he faced. Gov’t Br. 38. This Court cannot, as the 

government suggests, presume Johnson had knowledge of his sentencing exposure. 

See Gov’t Br. 38. In fact, the Supreme Court has demanded the opposite: courts must 
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construe “every reasonable presumption against waiver of fundamental 

constitutional rights.” Johnson, 304 U.S. at 464 (quotation omitted).  

The government relies on Johnson’s “Acknowledgement of Indictment,” 

signed months earlier, where there was no mention of consecutive sentencing, as 

evidence of Johnson’s knowledge. See Gov’t Br. 38; R.5, PageID#10–11. It suggests 

Johnson should have understood his exposure based on that acknowledgement 

instead of listening to the judge in front of him, who reassured Johnson, “this is not 

50 to 70 years.” R.46, Hrg. Tr., PageID#181. The government cannot seriously 

expect a defendant to ignore information provided by a judge and draw his own 

conclusions about the risks faced at trial.  

A court cannot presume knowledge and intelligence without an adequate 

inquiry, even when a defendant is highly knowledgeable and versed in the law. See 

Ayers v. Hall, 900 F.3d 829, 837 (6th Cir.2018) (reversing the denial of habeas relief 

based on a finding that the defendant, an experienced trial attorney, still needed a 

formal, adequate warning before he could proceed pro se). Here, the inaccurate 

sentencing information, combined with the lack of required warnings, undermined 

Johnson’s ability to make a knowing, intelligent, and voluntary waiver. 

Additionally, the court erred in allowing Johnson to proceed pro se at 

sentencing with no warnings whatsoever. See R.104, Sent. Tr., PageID#1251–52. 

When there has been an “explicit revocation by the defendant” of his right to self-
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representation, the court must “make a renewed inquiry” before accepting a waiver. 

United States v. McBride, 362 F.3d 360, 367 (6th Cir.2004). Here, Johnson explicitly 

revoked continuing pro se when standby counsel assumed the role of trial counsel. 

R.101, Trial Tr., PageID#939–40. Therefore, the court needed to conduct a renewed 

inquiry before allowing Johnson to return to self-representation at sentencing. By 

failing to do so, the court again deprived Johnson of his right to counsel.  

C. Johnson did not waive his right to counsel by conduct. 

The government attempts to sidestep the clear applicability of Faretta by 

suggesting Johnson waived his right to counsel through conduct. See Gov’t Br. 31–

36.  

In so doing, the government misrepresents the issue. Waiver-by-conduct 

caselaw applies when the court orders the defendant to proceed pro se based on 

dilatory tactics. See United States v. Green, 388 F.3d 918, 921 (6th Cir.2004); United 

States v. Coles, 695 F.3d 559, 561−62 (6th Cir.2012); United States v. Pittman, 816 

F.3d 419, 422 (6th Cir.2016). It does not apply to situations where “an 

accused…wishe[s] to represent himself.” Coles, 695 F.3d at 563. Here, Johnson 

expressed his desire to represent himself when he stated multiple times, “I’ll 

represent myself.” R.46, Hrg. Tr., PageID#185, 186, 187, 192. This squarely 

invoked the Faretta and McBride line of cases instead of waiver by conduct.  
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When a court takes the extreme measure of declaring waiver by conduct, it 

does so explicitly. For example, in Pittman, the court held a hearing and specifically 

found the defendant “effectively waived his right to counsel” by causing multiple 

delays and rejecting five previous attorneys. 816 F.3d at 422. Similarly, in Coles, the 

court warned the defendant this was his last attorney, or he would proceed pro se. 

695 F.3d at 561. When Coles then requested another attorney, the court ordered, 

“I’m going to interpret that since that’s the fourth lawyer you’ve exercised your 

constitutional right to represent yourself.” Id. at 561–62. 

Here, by contrast, the court did not order Johnson to proceed pro se. Instead, 

the court repeatedly asked Johnson what he wanted to do given his dissatisfaction 

with his attorney. It asked, “[w]hat would you like to do going forward, sir?” R.46, 

Hrg. Tr., PageID#177. “[H]ow do you want to handle your defense going forward?” 

Id. at PageID#179. “[Y]our preference would be to represent yourself.” Id. at 

PageID#190. “Would that be your preference?” Id. at PageID#192. None of these 

comments indicate waiver by conduct. 

Moreover, the court’s later written order allowing Johnson to proceed pro se 

never mentions waiver by conduct. Instead, the court mentions Faretta and plainly 

states, the “[d]efendant indicated that he wishes to proceed pro se with the assistance 

of standby counsel.” R.39, Order, PageID#136. In another order, the court again 

stated, the “[d]efendant elected to represent himself.” R.96, Order, PageID#571. 
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Based on the court’s own words, Johnson did not end up “pro se by default” as the 

government alleges. Gov’t Br. 35. The cases cited by the government are simply 

inapplicable. 

Because Johnson invoked his right to self-representation, and the court never 

found he waived his right to an attorney by conduct, the court was required to 

conduct an inquiry substantially similar to the Benchbook. Its failure to do so—and 

its misrepresentation of Johnson’s sentencing exposure—led to an invalid waiver of 

Johnson’s right to counsel. This structural error mandates automatic reversal. 

II. The court erred in depriving Johnson of his Sixth Amendment and 
due process rights to present witnesses in his own defense.  
 

 The court’s ruling that Johnson was “not going to have witnesses” deprived 

him of his Sixth Amendment and due process rights to compulsory process and to 

present a complete defense for three independently sufficient reasons. R.100, Trial 

Tr., PageID#755. Applying de novo review, as the parties agree is appropriate, this 

Court first should find the district court’s ruling was impermissibly arbitrary 

because, inter alia, the court presumed Johnson was lying about submitting a witness 

list without looking at the documents he offered. See Gov’t Br. 45; Johnson Br. 

30−32. Second, excluding all of Johnson’s witnesses was disproportionate to the 

ends a witness list is asserted to promote. Third, Johnson made diligent efforts to 
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submit witness lists: his omission was not willful or motivated by a desire to obtain 

a tactical advantage. 

The government’s argument to the contrary relies on the false premise that 

Johnson was invited to present witnesses. See Gov’t Br. 41−42. The single statement 

the government relies on cannot reasonably be read as an invitation. As Johnson 

stated at sentencing: “the compulsory process of the Sixth Amendment allowed 

[him] evidence, witnesses” but he “received none.” R.104, Sent. Tr., PageID#1257. 

The court’s errors were not harmless, particularly with respect to the assault 

allegations, and therefore require reversal. 

A. The court prohibited Johnson from calling any witnesses other than 
himself. 

 

At the conclusion of the first day of trial, the court ruled Johnson was “not 

going to have witnesses.” R.100, Trial Tr., PageID#755. The court stated it “d[id]n’t 

believe” Johnson submitted a witness list to standby counsel for pretrial filing. Id. at 

PageID#754. Johnson explained he in fact had “proof” to the contrary, including 

“letters from [the] courtroom saying that [he was] trying to submit these lists.” Id. at 

PageID#755. A court administrator had “handed [Johnson] the envelopes” back, 

which included his “entire witness list.” Id. at PageID#752. Johnson asked, “Should 

I hand them to you?” The court responded, “The issue has been addressed, and is 

done.” Id. at PageID#755 (emphasis added).  
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The court rebuffed Johnson’s continuing objection. Johnson asked, “I get no 

witnesses?” R.100, Trial Tr., PageID#755. The court responded, “Do you have 

anything else that you want to cover?” Id. Johnson continued to assert his “trial [] 

right to [his] witnesses.” Id. The court then ruled, in no uncertain terms: “You are 

not going to have witnesses, because you’ve not furnished the attorneys [with a 

witness list]. . . We’re done for today.” Id. at PageID#755–56 (emphasis added).1  

With the exception of one stricken letter, no documents Johnson sent directly 

to the court were docketed before trial. See R.12, Order, PageID#46–47; R.46, Hrg. 

Tr., PageID#189 (COURT: “I don’t read the materials I get from you.”). Instead, 

only motions filed by counsel were accepted and docketed, even after the court 

permitted Johnson to proceed pro se. See R.39, Order, PageID#137. Standby counsel 

submitted six motions (or objections) Johnson wrote by hand with typed copies. See 

e.g., R.43, Opp. Mot., PageID#142; R.50, 404(b) Mot., PageID#211; R.59, 

Suppression Mot., PageID#328. But the court rejected many others offered directly 

by Johnson. 

Johnson was in a proverbial Catch-22: the court would not look at Johnson’s 

pro se letters because it wanted them to come through standby counsel, and standby 

counsel did not act on Johnson’s behalf or even indicate he read Johnson’s letters. 

                                                
1Though the government claims this was not a ruling, its concession that this issue 
should be reviewed de novo is inconsistent with that claim. See Gov’t Br. 41. 
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Standby counsel estimated he received 75 letters from Johnson requesting subpoenas 

and other assistance, but he did not act on dozens of them. See R.100, Trial Tr., 

PageID#751–52. 

The government’s argument is based on the false premise that Johnson was 

invited to call witnesses. See Gov’t Br. 41−42. It cherry picks a single statement—

from a period when Johnson was viewing trial via closed-circuit television—to 

support its claim.2 But reading this statement in isolation is inappropriate, because 

the court never retracted its ruling that Johnson was “not going to have witnesses.” 

R.100, Trial Tr., PageID#755.  

The court repeatedly refused to reconsider its ruling, dismissing Johnson’s 

continued objections. Responding to an objection during his cross of C.J., Johnson 

alluded to other witnesses “critical” to his defense: 

COURT:    Are these witnesses that will be testifying? 
DEFENDANT:  They weren’t allowed. I put a witness list in. 

Nobody submitted it. 
THE COURT:  That answers the question. [] I’ve had three [] 

lawyers [] tell me that your statements [are] wrong. 
DEFENDANT:   Can I - 
COURT:  End of discussion. 
 

R.101, Trial Tr., Page ID#935–36.  

                                                
2 Gov’t Br. 41−42. Minutes before, the court “confer[red] with counsel in 
chambers” to address how to proceed after Johnson testified. See R.102, Trial Tr., 
PageID#1143. Any lack of “surprise” by standby counsel was likely due to this 
off-the-record discussion; it does not support an inference that the court implicitly 
rescinded its prior ruling. See Gov’t Br. 42. 
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Likewise, on the third day of trial, Johnson repeatedly asserted his right to present 

witnesses and the court continued to deny it. See e.g., R.102, Trial Tr., PageID#1138.  

DEFENDANT:  How come they’re not getting my evidence and my 
witnesses? 

COURT: Sir - -  
DEFENDANT:  Just a question for the Court. 
COURT: - - calm down. 
DEFENDANT:  Yes, sir. [] but this is only one-sided. 
COURT: Listen to his question and furnish him a fair truthful 

response.  
DEFENDANT:  My answer is I have evidence we should review. 
 

Id. at PageID#1123–24. The government’s claim that Johnson “didn’t even try” to 

call witnesses blatantly misconstrues the facts. See Gov’t Br. 44. 

B. The court’s exclusion of defense witnesses was arbitrary or 
disproportionate to the ends witness lists are designed to serve.  

 

The Court can resolve Johnson’s right-to-present-a-defense claim in any of 

three ways. The first and simplest way is to find the court’s ruling to exclude 

Johnson’s witnesses was arbitrary. Johnson Br. 30–32; see Holmes v. South 

Carolina, 547 U.S. 319, 324–25 (2006). While the record is favorable to Johnson on 

this point, see section II.A, this Court does not need to resolve the factual question 

of whether Johnson attempted to submit witness lists to grant relief. Even 

considering the facts as the court (unreasonably) saw them, it was arbitrary to 

presume failure to successfully submit a witness list overrode Johnson’s right-to-

present-a-defense. Johnson Br. 30–32. At bottom, the Sixth Amendment prohibits 
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courts from arbitrarily or “irrationally exclud[ing] an entire category of witnesses 

from testifying on behalf of defendants, as in Washington [v. Texas, 388 U.S. 14 

(1967)].” Fleming v. Metrish, 556 F.3d 520, 536 (6th Cir.2009). A defendant like 

Johnson, “completely barred from presenting any witnesses to corroborate his 

contention that [the victim] was known to be violent,” presents a “strong[] claim” 

even on deferential AEDPA review. Id. 

Second, this Court should find that excluding all defense witnesses was 

“disproportionate to the ends” a witness list is “asserted to promote.” Holmes, 547 

U.S. at 326. Once Johnson explicitly invoked his right-to-present-a-defense and 

stated the testimony was “critical” to his defense, the court was required to apply a 

constitutional balancing test to weigh exclusion of witnesses “against the ‘purposes 

[witness lists] are designed to serve.’” Ferensic v. Birkett, 501 F.3d 469, 476 (6th 

Cir.2007) (citation omitted).3 Here, exclusion was disproportionate to the ends 

witness lists serve because no legitimate government interest would have been 

prejudiced by permitting defense witnesses. See id.; Johnson. Br. 34–35. Johnson’s 

witnesses were named at voir dire and the government was aware of their identities. 

Id. Furthermore, a continuance to secure witnesses may not have been needed if 

standby counsel assisted in contacting witnesses. Id. 

                                                
3 The government appears to concede—by omission—that Ferensic is favorable to 
Johnson on the merits. See Gov’t Br. 40–45. 
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Third, exclusion was improper because Johnson did not try to sandbag the 

government or willfully conceal the identities of his witnesses before trial. The 

Supreme Court has unequivocally stated: to override the Compulsory Process right, 

the court must find that failure to properly file a witness list was “willful and 

motivated by a desire to obtain a tactical advantage[.]” Taylor v. Illinois, 484 U.S. 

400, 415 (1988). This Court agrees: “only egregious violations involving, for 

example, ‘willful misconduct’…will justify the exclusion of material evidence.” 

Ferensic, 501 F.3d at 476 (citation omitted). Such a finding was not made and is not 

supported by the record. Johnson was not trying to game the system by not 

submitting a witness list before trial. By his account, he submitted a witness list and 

subpoena requests, multiple times, to three attorneys and the court; but no party 

reviewed these documents for a witness list.  

C. The violations of Johnson’s Sixth Amendment rights to present a 
defense and to compulsory process were not harmless. 

 

Given that Johnson has established constitutional error, reversal is required 

unless the error was harmless beyond a reasonable doubt. See Chapman v. 

California, 386 U.S. 18, 24 (1967). Here, the violations of Johnson’s Compulsory 

Process right were not harmless, particularly with respect to the assault counts. See 

United States v. Eason, 920 F.2d 731, 737 (11th Cir.1990) (finding an error that was 

not harmless with respect to some—but not all—counts was a reversible error). 
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Johnson’s self-defense claim was specific to the assault counts relating to alleged 

strangulation and suffocation. On similar facts, this Court found the errors in 

Ferensic were not harmless, even under the more stringent Kotteakos standard 

applicable on habeas review. 501 F.3d at 480–82. 

The court’s refusal to allow Johnson to elicit other evidence supporting his 

self-defense claim exacerbated its errors. For example, during Johnson’s cross-

examination of C.J., the court sustained a relevance objection to “Have you ever 

assaulted me in the past?” R.101, Trial Tr., PageID#937. It rejected Johnson’s 

argument that “[t]he past” was relevant because “she’s got a predisposition of 

assaulting people.” Id. The court also prohibited Johnson from asking questions 

relevant to C.J.’s credibility and truthfulness. See e.g., id. at PageID#927, 939. For 

example, although the court ruled pretrial Johnson could ask “whether C.J. falsely 

accused F.T. of rape,” the court barred him at trial from asking whether C.J. so much 

as “[knew] a man by the name of [F.T.]” Id. at PageID#939; R.52, Order, 

PageID#251. Consequently, Johnson could only point to his own testimony to 

substantiate his self-defense claim. See e.g., R.102, Trial Tr., PageID#1075 

(explaining C.J. “lunged forward” and “charged [at him] with a green wine bottle”). 

The court’s refusal to allow Johnson to introduce a single witness or exhibit 

is an error that goes to the heart of the “underlying fairness of the trial,” which is the 

“focus[]” of harmless error doctrine. Delaware v. Van Arsdall, 475 U.S. 673, 681 
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(1986). In order to “promote[] public respect for the criminal process” as harmless 

error doctrine is designed to do, reversal is required. Id. To hold otherwise would 

signal that unpopular or presumed-guilty defendants are entitled to less process; but 

process is most needed in precisely these circumstances. 

III.  The court committed reversible error in admitting S.R. and R.T.’s highly 
prejudicial and irrelevant testimony. 

 
 The court erred in admitting S.R. and R.T.’s testimony because it was not 

admissible for any non-propensity purpose and was highly inflammatory. Johnson’s 

express objections cannot be fairly construed as a waiver. See Gov’t Br. 48–49. The 

government appears to concede the testimony was inadmissible as character 

evidence under Rules 404(a)(2)(A) and 405(b). Id. at 47–48. Its arguments regarding 

impeachment and harmless error are unpersuasive.   

A. Johnson preserved his objection that S.R. and R.T.’s testimony was 
inadmissible under Rules 403 and 404(b). 
 

 This Court should reject the government’s waiver argument. Johnson objected 

to S.R. and R.T.’s testimony, both contemporaneously and in pretrial proceedings. 

Johnson Br. 41–43. Standby counsel’s belief that Johnson “opened the door” was 

contrary to Johnson’s express requests and objections; nor did it waive counsel’s 

ability to object to specific testimony as inadmissible under 404(b) or 403. See Gov’t 

Br. 49. This is hardly the intentional relinquishment of a known right required to 

establish waiver. 
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B. S.R. and R.T.’s testimony was not admissible for impeachment; nor 
did the court admit it for that purpose. 
 

 The court treated S.R. and R.T.’s testimony as 404(b) evidence, not as 

impeachment evidence. Johnson Br. 41–44. It admitted the testimony because it 

found Johnson “opened the door to 404(b).” R.102, Trial Tr., at PageID#1086–87. 

Its jury instruction is nearly identical to the pattern jury instruction for 404(b) 

evidence. Compare R.103, Trial Tr., PageID#1167–68 with Sixth Circuit Pattern 

Jury Instruction 7.13 (“Other Acts of Defendant”). The government cannot produce 

a record citation to support its claim this evidence was “used only for impeachment” 

because the court never labeled this evidence as such. See Gov’t Br. 54 (emphasis 

omitted). 

The cases the government cites in support of its impeachment argument are 

similarly unavailing. See Gov’t Br. 54. For example, United States v. Foster found 

the defendant’s prior inconsistent statement was admissible under Rule 613(b) and 

thus did “not trigger[]” 404(b). 376 F.3d 577, 591 (6th Cir.2004). Also, pursuant to 

Rule 613(b), United States v. Causey held the government could impeach its own 

witness with her prior inconsistent statement. 834 F.2d 1277 (6th Cir.1987) (not 

mentioning Rule 404).4 But neither S.R. nor R.T. testified to any alleged prior 

                                                
4 The quotation the government attributes to Causey does not appear in that case. 
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statement by Johnson. Nor was Johnson permitted to call witnesses to impeach S.R. 

or R.T. Put simply, these cases and Rule 613(b) have no application here.  

C. The evidentiary errors substantially influenced several key counts and 
thus were not harmless. 
 

 The government has failed to establish these evidentiary errors did not affect 

Johnson’s substantial rights. See United States v. Parkes, 668 F.3d 295, 306 n.8 (6th 

Cir.2012). Here, the imprisonment charge in particular was supported only by C.J.’s 

inconsistent and equivocal statements. Johnson Br. 48–49. She apparently did not 

report this allegation until after she communicated with S.R. on Facebook. See 

R.103, Trial Tr., PageID#1223–24. 

IV.  The court committed cumulative errors. 

 Johnson reasserts his arguments under cumulative error doctrine. See Johnson 

Br. 49–51. 

V.  Johnson’s sentence is procedurally and substantively unreasonable. 

 The court erred in imposing a 72-year sentence that is the product of multiple 

Guidelines calculation errors. Moreover, the court failed to satisfy basic procedural 

guarantees, including an explanation for imposing consecutive sentences and 

applying the §3553(a) factors. Therefore, this Court should find Johnson’s sentence 

unreasonable and remand for resentencing. 
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A. Standard of Review. 

 Johnson’s claims are preserved because he was a pro se litigant who objected 

to the PSR at sentencing. See R.104, Sent. Tr., PageID#1255. Such objections are 

liberally construed. See, e.g., United States v. Smotherman, 838 F.3d 736, 739 (6th 

Cir.2016). 

 Assuming, arguendo, Johnson’s objections are insufficient, he satisfies the 

plain-error test. The test requires 1) error, 2) that is plain, 3) that affects substantial 

rights and 4) seriously affects the fairness, integrity, or public reputation of the 

judicial proceedings. United States v. Buchanan, 933 F.3d 501, 508 (6th Cir.2019). 

The Supreme Court has made clear that in the ordinary case, guideline 

miscalculations are plain error and warrant resentencing. Rosales-Mireles v. United 

States, 138 S. Ct. 1897, 1911 (2018); see also Molina-Martinez v. United States, 136 

S. Ct. 1338, 1345 (2016) (“When a defendant is sentenced under an incorrect 

Guidelines range. . .the error itself can, and most often will, be sufficient to show a 

reasonable probability of a different outcome absent the error.”). 

B. Michigan’s unlawful imprisonment statute is insufficiently analogous 
to §2A4.1. 

 
 The court erred by using §2A4.1 as the analogous guideline to Michigan’s 

unlawful imprisonment statute, M.C.L. §750.349b. 

Johnson was convicted of unlawful imprisonment based on an allegation that 

he prevented C.J. from leaving her bedroom for about 30 minutes. See Johnson Br. 
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54. This conduct was far less severe than the federal crimes outlined in §2A4.1, 

which include kidnapping U.S. officials (18 U.S.C. §115), hostage taking (§1203), 

and conspiring to kill the President (§1751(d)). While §2A4.1’s title of “Kidnapping, 

Abduction, Unlawful Restraint” may seem appropriate at first glance, none of the 

crimes in the Statutory Index referencing §2A4.1 approximate the conduct leading 

to Johnson’s conviction under M.C.L. §750.349b. 

Contrary to the government’s suggestion, Gov’t. Br. 58−59, the conduct 

underlying the charge—and not the title of the federal guideline—controls. In 

determining whether an offense is analogous, this Court considers the “conduct at 

issue” and whether it is “similar to the conduct that falls within the scope of [the 

federal] crimes” under §2A4.1. United States v. Epley, 52 F.3d 571, 581 (6th 

Cir.1995). 

For example, in United States v. Couch, this Court considered how to select 

the most analogous sentencing guideline for assimilative crimes. 65 F.3d 542 (6th 

Cir.1995). There, the defendant pled guilty to “burglary” under Tennessee law and 

was sentenced under §2B2.1 (Burglary). See id. at 543. However, this Court 

remanded for resentencing because it found the theft guideline under §2B1.1 to be 

more analogous. Id. at 545. This Court cautioned against relying on Tennessee’s 

definition of burglary, and instead, focused on whether the underlying conduct 

would satisfy the federal offenses contemplated under §2B2.1. See id. at 544–45. 
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Like Couch, this Court must look beyond the label of “unlawful 

imprisonment” to determine whether Johnson’s underlying conduct was analogous 

to the offenses under §2A4.1. Johnson allegedly “blocked the doorway and pushed 

C.J. on [her] bed…to prevent her from leaving” her bedroom for about 30 minutes. 

Dkt.10, PSR, 6. This conduct is not analogous to the federal kidnapping offenses 

under §2A4.1. 

 Additionally, the disparity in sentencing consequences between M.C.L. 

§750.349b and §2A4.1 offenses supports this conclusion. The government 

acknowledges, “§2A4.1 might not apply where the state law analogues are punished 

‘far less’ severely than the federal crimes sentenced under §2A4.1.” Gov’t Br. 59–

60. A survey of federal offenses charged under §2A4.1 shows just that. See, e.g., 18 

U.S.C. §351(b) (eligible for the death penalty); §1201 (eligible for a life sentence); 

§1751(b) (same). By contrast, the maximum sentence under M.C.L. §750.349b is 15 

years—a “far less” severe punishment than the federal crimes covered by §2A4.1. 

See M.C.L. §750.349b(2). 

The government’s analogy to Anderson, Gov’t Br. 59, is inapt. There, the 

issue was whether the government had introduced sufficient evidence to apply a 

§2A4.1 enhancement for unlawful restraint by means of a weapon under M.C.L. 

§750.349b(1)(a). United States v. Anderson, 608 F. App’x 369, 373 (6th Cir.2015). 

The underlying conduct included holding a woman and child hostage in a car with a 
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firearm. Id. at 373–74. The defendant did not dispute the enhancement would apply 

if there was sufficient evidence. See id. at 372−73. By contrast, Johnson contests 

§2A4.1 as analogous because his conduct was far less severe. 

Because there was no sufficiently analogous guideline to apply, the court 

should have looked to 18 U.S.C. §3553 to determine Johnson’s sentence for this 

offense. See §2X5.1. At a minimum, it needed to select a guideline that more closely 

reflected his conduct. See id. For example, Assault (§2A2.3), Aggravated Assault 

(§2A2.2), or Domestic Violence (§2A6.2) each capture conduct more analogous to 

Johnson’s alleged offense.  

 The court’s selection of §2A4.1 as analogous was plainly erroneous because 

the guideline miscalculation increased Johnson’s sentencing range. The unlawful 

imprisonment charge carried the highest offense level (32); therefore, a change in 

this offense level alone would have dramatically altered Johnson’s Guidelines range. 

For example, if the court had used Domestic Violence (§2A6.2), Johnson’s total 

offense level would have decreased from 38 to 30. See §3D1.4(a)–(c). This would 

have put him in a recommended range of 168–210 months instead of 360–life. 

U.S.S.G. §5A (compare to Johnson’s 864-month sentence). 

Ordinarily, the “court’s reliance on an incorrect range…will suffice to show 

an effect on the defendant’s substantial rights.” Molina-Martinez, 136 S. Ct. at 1347. 

Here, the record is silent as to what the court might have done had it considered the 
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correct Guidelines range. Therefore, this miscalculation affected Johnson’s 

substantial rights and “seriously affect[ed] the fairness, integrity, and public 

reputation of judicial proceedings.” Rosales-Mireles, 138 S. Ct. at 1911.  

C. The court impermissibly double-counted witness tampering counts 5–
7. 

 
 The court further erred by double-counting witness tampering counts 5–7. 

“[I]mpermissible ‘double-counting’ occurs when precisely the same aspect of a 

defendant’s conduct factors into his sentence in two separate ways.” United States 

v. Young, 266 F.3d 468, 485 (6th Cir.2001) (citation omitted). Here, the court 

double-counted by using the conduct underlying counts 5–7 as obstruction-of-justice 

enhancements to counts 1, 2, and 4, and then also imposing separate, consecutive 

sentences for counts 5–7. See Dkt.10, PSR, 10–13; R.104, Sent. Tr., PageID#1268. 

 United States v. Perry exemplifies impermissible double-counting in a similar 

situation. 30 F.3d 708, 711 (6th Cir.1994). In Perry, the court applied an obstruction-

of-justice enhancement to a bank robbery conviction. Id. at 709. The court 

subsequently held the defendant in contempt and sentenced him to a consecutive six-

month prison term, “for the [same] conduct on which the court relied in imposing 

the obstruction[-]of[-]justice enhancement.” Id. 

 This Court found impermissible double-counting because the defendant’s 

conduct “may not serve as the basis for both an . . . enhancement and a contempt 

sentence. . . .” Perry, 30 F.3d at 712. The Court further warned lower courts to 
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“refrain[] from imposing a separate [] sentence for the same conduct relied upon to 

justify an obstruction enhancement.” Id. That is precisely what the court did here 

when it imposed sentences for counts 5–7, and used the conduct underpinning those 

counts to enhance Johnson’s sentences for other counts. 

 The government’s reliance on Jenkins, Gov’t Br. 63–65, misconstrues 

Johnson’s argument. Jenkins v. United States, 394 F.3d 407, 411 (6th Cir.2005), 

discusses the relationship between grouping and stacking distinct offenses—there, 

“being a felon in possession of a firearm and [] making false statements to a firearms 

dealer.” It does not involve double-counting the same offense conduct such as 

happened here, where the court used Johnson’s obstructive conduct both as 

substantive counts themselves, and as enhancements to other counts. Such double-

counting is precisely what this Court reversed in Perry. 

 The enhancements and substantive counts both increased Johnson’s 

Guidelines range. See Dkt.10, PSR, 23 (showing a Guidelines range calculated using 

counts 5–7). This error warrants resentencing because the showing of a higher 

Guidelines range constitutes plain error. See Molina-Martinez, 136 S. Ct. at 1346. 

D. Witness tampering counts 9–13 should have been grouped because 
they were not substantive offenses under §2J1.2. 

 
The court erred by treating witness tampering counts 9–13 as separate, 

substantive offenses instead of a single obstruction-of-justice enhancement in Count 

Group 1. Counts 9–13 involved allegations that Johnson wrote letters to C.J. to 
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obstruct the prosecution of the underlying unlawful imprisonment offense. See 

Dkt.10, PSR, 8.   

Section 2J1.2(c)(1) contemplates situations where the defendant has not been 

convicted of the underlying offense he obstructs. See, e.g., United States v. Greer, 

872 F.3d 790, 792–94 (6th Cir.2017) (applying §2J1.2(c)(1) where defendant was 

convicted of witness tampering but not the underlying sex offense). Because Johnson 

was convicted of witness tampering and the underlying imprisonment offense, 

§2J1.2(c)(1) is inapplicable. The court should instead have followed §2J1.2 cmt. n.3 

(“Convictions for the Underlying Offense”), which instructs courts to look to 

§§3C1.1 and 3D1.2(c). See §2J1.2 cmt.n.3; §3C1.1, cmt.n.8. Those comments state 

“the obstruction offense will be grouped with the count for the underlying offense.” 

§3C1.1, cmt.n.8 (emphasis added).  

This Court should apply Greer and Baggett, rather than Beckner. The 

government’s reliance on United States v. Beckner, Gov’t Br. 61–62, is misplaced 

because Beckner did not involve §2J1.2(c)(1). 983 F.2d 1380 (6th Cir.1993). By 

contrast, United States v. Baggett demonstrates that one overarching plan of 

obstructive conduct furnishes the basis for, at most, one obstruction-of-justice 

enhancement. 342 F.3d 536, 542−43 (6th Cir.2003). In Baggett, sending 20 

obstructive letters to multiple people constituted one “continuum of obstructive 

conduct,” not multiple counts. Id. Here too, the letters sent to a single witness (C.J.) 
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were one “continuum of obstructive conduct,” and the court’s miscalculation 

requires resentencing. 

E. The court erred by imposing consecutive sentences without 
explanation. 

 
 The court erred when it ordered all of Johnson’s thirteen sentences to run 

consecutively, instead of concurrently, with no explanation. 

 Title 18 U.S.C. §3584(a) applies a presumption of concurrent sentencing. The 

government does not address, or even cite, §3584(a) in its brief. Nor does the 

government cite a case for its proposition that the court was required to impose 

consecutive sentences. See Gov’t Br. 70. Its argument falls flat for several reasons. 

 First, the government suggests consecutive sentencing was “the only way to 

produce the within-guideline sentence that the court imposed after considering the § 

3553(a) factors.” Gov’t Br. 70. However, the court failed to consider the §3553(a) 

factors at sentencing, and its sentence was erroneous on that ground. The 

government’s argument also does not account for the court’s decision to impose 

consecutive sentences for all 13 counts. 

 Second, under the government’s reading, nearly any defendant with multiple 

counts of conviction would need to have all counts sentenced consecutively in order 

to reach the “total punishment.” See Gov’t Br. 70. Such a scenario turns §3584(a)’s 

presumption of concurrency on its head. 
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Finally, Johnson did not, as the government suggests, “invite” a consecutive 

sentence. Gov’t Br. 72. Johnson’s standby counsel argued for a 30-year sentence 

because it was his Guidelines-range minimum (albeit an incorrect one). See R.104, 

Sent. Tr., PageID#1256. He was by no means agreeing consecutive sentences—let 

alone consecutive sentences on all thirteen counts, leading to an 864-month 

sentence—were warranted. 

 In any event, the court did not reference these considerations at sentencing, 

thereby short-circuiting appellate review of Johnson’s sentence. See United States v. 

Cochrane, 702 F.3d 334, 346 (6th Cir.2012). This Court has consistently held a court 

errs when it “provide[s] no rationale whatsoever for its decision to impose a 

consecutive sentence.” Id. at 347. (finding an abuse of discretion). It cannot do what 

it did here—which was to say nothing. Id. at 346. This Court’s jurisprudence on this 

point is abundantly clear, making the district court’s silence an error that was plain 

or obvious.  

 And the impact of this error was devastating. Johnson’s sentence rose from a 

statutory maximum of 20 years, if all sentences were run concurrently, to a 

maximum of 201 years if run consecutively. This error affected Johnson’s 

substantial rights and the integrity of the proceedings because it resulted in an over 

tenfold increase in his maximum sentence, without any explanation for the decision. 

This Court should vacate and remand for resentencing. 
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F. The court failed to consider the §3553(a) factors at sentencing. 
 
 In yet another omission, the court wholly failed to consider the §3553(a) 

factors at sentencing, contravening the requirement that the court “shall state. . .the 

reasons for its imposition of the particular sentence. . . .” 18 U.S.C. §3553(c). 

 While a court need not recite the §3553(a) factors one-by-one, it must provide 

this Court with evidence the factors were considered. See United States v. Johnson, 

467 F.3d 559, 563–64 (6th Cir.2006). Such evidence is not present here. The court 

made no reference to the §3553(a) factors at sentencing—a fact the government does 

not dispute in its brief. 

 Instead, the government sets out various alternatives the court may have 

considered in sentencing Johnson. See Gov’t Br. 66–69. But it is unknown what the 

court actually considered, because it did not provide any reasoning for its 864-month 

sentence beyond a conclusory statement. See R.104, Sent. Tr., PageID#1268. 

 This Court has held such cursory reasoning does not suffice; “something more 

than a simple and conclusory judicial assertion that the court has considered [the 

factors] is essential.” United States v. Ferguson, 518 F. App’x 458, 467 (6th 

Cir.2013). The court’s bare assertion that it had considered unknown “factors,” 

R.104, Sent. Tr., PageID#1268, does not satisfy this mandate. 

 Failing to consider the §3553(a) factors is a “significant procedural error.” 

United States v. Gall, 552 U.S. 38, 51 (2007). A defendant has the right to 
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meaningful appellate review of his sentence, and the public has the right to know 

why the defendant received a given sentence. See United States v. Wallace, 597 F.3d 

794, 807–08 (6th Cir.2010) (failing to explain reasons for imposing a particular 

within-Guidelines sentence constitutes plain error). This Court should remand for a 

resentencing hearing that will provide such an opportunity to Johnson and the public. 

VI. Reassignment to a different judge on remand is necessary to preserve the 
appearance of justice. 

 
 The record reflects a judge who let his frustration with, and dislike of, Johnson 

override his obligation to safeguard Johnson’s constitutional, statutory, and 

procedural rights. As set forth above and in Johnson’s opening brief, the judge 

neglected standard procedural protections repeatedly and pervasively. Johnson 

therefore renews his request for reassignment before a different judge to preserve 

the appearance of justice.  

 

CONCLUSION 
 

 Johnson respectfully requests this Court grant appropriate relief. 

Respectfully submitted, 
 
/s/ Melissa M. Salinas 
Melissa M. Salinas (MI–P69388) 
University of Michigan Law School 
Federal Appellate Litigation Clinic 
701 South State Street  
Room 2058, Jeffries Hall 
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