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REPLY ARGUMENT 

 Introduction 

This court must clarify the “threshold” level of conduct sufficient to 

constitute  “Kidnapping” under 18 U.S.C. § 1201(a)(2) within the “special 

maritime and territorial jurisdiction the United States,” which categorically 

applies to Native Americans dwelling on Reservations. 18 U.S.C. §§ 7(3), 

1153(a). Although “Kidnapping” has consistently eluded meaningful definition, 

the common law offense is now codified in federal and state penal laws 

containing language that is “frequently ambiguous and potentially overbroad.” 1 

For decades, courts in multiple jurisdictions have sought to circumscribe these 

amorphous statutory contours, recognizing that Kidnapping convictions impose 

draconian penalties and can too easily apply to conduct more fairly characterized 

as merely incidental to or inherent in underlying crimes.2  Unfettered 

prosecutorial discretion enables overzealous prosecution of kidnapping charges, 

 
1  John L. Diamond, Kidnapping: A Modern Definition, 13 Am. J. Crim. L., pp. 1-

5; 15 (1985). (“Diamond”) (discussing ambiguity within various jurisdictions’ 

Kidnapping statutes and efforts to distinguish lesser conduct having brief 

confinement from more serious crime of kidnapping) 

Available at: http://repository.uchastings.edu/faculty_scholarship/95 

2  Diamond, supra at p. 27 (discussing MODEL PENAL CODE art. 212, 

Introductory note at 208 (1980), noting “many prior kidnapping statutes combined 

severe sanctions with extraordinarily broad coverage, to the effect that relatively 

trivial restraints carried sanctions of death or life imprisonment."). 

 

 

1
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which are often used  as  “cudgels” solely to encourage plea agreements and stifle 

trials. 3   

So too here: Prior to trial, Mr. Jackson rejected two Plea Offers permitting 

him to plead to one count of Second-Degree Murder and admit to one Supervised 

Release allegation, while dismissing the remaining charges. (6-ER-790, (Dkt.38)). 

Consequently, despite Jackson’s admission that he killed Alvina Nez in 

September, 2017, the Government proceeded with its panoply of charges, 

including Kidnapping based on assaultive conduct discovered during its 

retrospective investigation of a single, few-minutes-long incident that occurred at 

the couple’s residence the previous July. 

At trial, the judge wrongly excluded portions of Dr. Levitan’s testimony 

about general blood alcohol dissipation rates, which deprived Jackson of his sole 

defense to premeditation and surely affected the jury’s verdict, since the 

prosecutor repeatedly hailed the blood alcohol test as conclusive, scientific proof 

the Jackson could not have been sufficiently intoxicated when he killed Ms. Nez. 

 
3 Thomas J. Maroney, Fifty Years of Federalization of Criminal Law: Sounding the 

Alarm or "Crying Wolf?, 50 Syracuse L. Rev. 1317, 1341 (2000) ("[N]ew federal 

crimes dealing with local conduct place additional (and essentially unreviewable) 

power in the hands of federal prosecutors, prompting questions about diverse 

treatment, sentences, and other issues related to the basis for selecting one 

defendant for federal prosecution while others are prosecuted by the state….").  

 

2
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Otherwise, insufficient evidence of premeditation failed to support the First-

Degree Murder Charge.  

 A. The evidence was insufficient to sustain a Kidnapping conviction. 

Contrary to the Government’s extraordinary claim, (Ans.Br.21-22), 

Jackson’s facts are remarkably distinguishable from those in United States v. 

Etsitty, 130 F.3d 420, 423 (9th Cir. 1977) (AOB 29). Conclusorily urging 

otherwise, the Government has conflated into 3.5 sentences the extensive, detailed 

facts that the Etsitty court deliberately articulated, using seventeen (17) sentences 

to describe Etsitty’s relentless, serial assaults against two minors. Etsitty, inter 

alia: chased, roped, and dragged a 14-year-old female behind his horse; departed 

and returned; threatened and assaulted the victim’s 16 year old male companion; 

repeatedly battered; then gagged and choked the female, finally to 

unconsciousness; resumed the attack when she awoke and resisted him; and 

attempted to abduct her on horseback before she fell off, only ceasing the attack 

once her companion had gone for help. Id. 

Etsitty’s conduct is readily distinguishable in scope, length, and severity 

from Jackson’s brief assault of Ms. Nez. Moreover, Etsitty’s crimes neither 

occurred at either parties’ residence, nor between adults known to each other and 

in a long-standing, domestic relationship. (3-ER-256) Unlike here, all of Etsitty’s 

conduct was actually witnessed and attested to by both the victim and her 

3
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companion, with no conflicting accounts among the Government’s witnesses. 

(AOB 32; 3-ER-275). Nor were the parties in Etsitty inebriated during the assault. 

Inferably, the Etsitty court bothered, in both the main and concurring 

opinions, to meticulously describe all of Etsitty’s violent acts, so to distinguish 

conduct that would rise to the level of “Kidnapping,” which carries a potential life 

sentence, from lesser conduct like assault. Etsitty, supra at 428; 429. Regardless, 

the Government now leaps to the unfounded conclusion that, “[i]t would not have 

taken more [for Etsitty] than a few minutes (at most) to accomplish these actions 

which hardly suggest a “lengthy” encounter.”  (Ans.Br. 22).  

1.  A “substantial” and “appreciable” confinement or seizure is     

required. 

The Government seizes on the Kidnapping Statute’s omission of specific 

language requiring that any victim be or seized 4 or restrained 5 for a “lengthy” 

period of time.6 Despite contrary Supreme and Circuit Court authority, the 

 
4 The definition of “seize” is “[t]o forcibly take possession (of a person or 

property).” Seize, Black's Law Dictionary (11th ed. 2019). In the Fourth 

Amendment context, “seizure” has been defined as a “termination of freedom of 

movement through means intentionally applied.” Brower v. County of Inyo, 489 

U.S. 593, 597, 109 S.Ct. 1378 (1989). 

5 The definition of “confinement” is “[t]he act of imprisoning or restraining 

someone; the quality, state, or condition of being imprisoned or restrained.” 

Confinement, Black's Law Dictionary, supra. 

6 “Asportation” is defined as “[t]he act of carrying away or removing (property or a 

person).” Asportation, Black's Law Dictionary (11th ed. 2019). Though previously  

 

4
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Government later complains, “Defendant now reads ‘appreciable’ to mean 

‘lengthy.’” (Ans.Br.22; 24). Notably, the Government trivializes the judicial directives 

discussed supra, offering just the literal definition of  “appreciable” as  “[c]apable of being 

measured or perceived.” (Ans.Br.24). But Chatwin counseled against such 

dismissiveness, warning that  

the broadness of the statutory language does not permit us to tear the 

words out of their context, using the magic of lexigraphy to apply 

them to unattractive or immoral situations lacking the involuntariness 

of seizure and detention which is the very essence of the crime of 

kidnaping. 

 Chatwin v. United States, 326 U.S. 455, 464 (1946) (Emphasis supplied). 

The Government ignores that Courts dating from Chatwin and progeny, in 

numerous jurisdictions, have avoided constitutional infirmities posed by thinly drafted 

kidnapping statutes –  such as vagueness, 7 overbreadth, and due process violations 8  - by 

 

a common-law requirement for Kidnapping, asportation is no longer required 

under federal Kidnapping statutes. See, e.g., § 1201(a)(1); United States v. Guidry, 

456 F.3d 493, 510 (5th Cir. 2006) (Under modern statutes, asportation is most 

often treated as an alternative rather than an essential element). 

7 "[T]he void-for-vagueness doctrine requires that a penal statute define the 

criminal offense with sufficient definiteness that ordinary people can understand 

what conduct is prohibited and in a manner that does not encourage arbitrary and 

discriminatory enforcement." Kolender v. Lawson, 461 U.S. 352, 357, 103 S.Ct. 

1855, 1858 (1983). 

8 The Due Process Clause "protects the accused against conviction except upon 

proof beyond a reasonable doubt of every fact necessary to constitute the crime 

with which he is charged." In re Winship, 397 U.S. 358, 365, 90 S.Ct. 1068, 1073 

(1970). 

5
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requiring that a “Kidnapping ” perpetrator must willfully confine 9 a victim, against his or her 

will, for an  “appreciable” period of time. Chatwin supra  at 460;  Etsitty, supra, at 427. 10 The 

“appreciable” period of time must also be “substantial.” Contrary to the Government’s 

assertion, Etsitty’s full panel upheld his Kidnapping conviction because: “He 

prevented her from escaping, in effect seizing or holding her, for a substantial 

period of time, for the purpose of causing her considerable bodily and emotional 

harm.” Etsitty, 130 F.3d at 428. (Emphasis supplied); see id at 429 (Kleinfeld, J., 

concurring) (“He prevented her from escaping, in effect seizing or holding her, 

for a substantial period of time, for the purpose of causing her considerable bodily 

and emotional harm.”) (Emphasis supplied).11  

Under the Government’s “broad statutory reading,” without requiring that a 

holding or seizure be sufficiently “substantial,”  a defendant who, i.e., committed 

 
9 See Diamond, supra n.1 at 34 (advocating that only “[l]engthy confinement 

beyond that normally associated with other crimes should constitute kidnapping.”) 

10 See, also e.g.; Gov't of the Virgin Is. v. Berry, 604 F.2d  221, 228 (3d Cir. 

1979) (victim’s transportation was not for a substantial period); State v. 

LaFrance, 569 A.2d 1308, 1311 (N.J. 1990); People v. Moreland, 686 N.E.2d 

597, 601 (Ill. App. Ct. 1997) (because victim was transported twenty-five 

miles, confinement was for a substantial period). 

11 Compare: e.g., LaFrance, supra at 1312-13 (jury could rationally conclude that 

thirty-minute confinement was a substantial period); Commonwealth v. Hook, 512 

A.2d 718, 720 (Pa. Super. Ct. 1986) (confinement for one hour sufficient to 

establish that victim was held for substantial period); State v. Estes, 418 A.2d 

1108, 1113 (Me. 1980) (confinement of ninety minutes satisfied requirement that 

victim be held for substantial period). 

6
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assault by grabbing and restraining a victim with one hand, while slapping her 

with another hand, could be charged with Kidnapping, even if the incident was 

just momentary. Likewise, a defendant could slap a companion twice, while 

standing in a doorway, blocking egress, (technically constituting a 

“confinement”). The second slap could cause “additional harm” sufficient to 

justify charging  “Kidnapping” vs. assault, however brief the incident.  

The Government also attempts to transform Assault Resulting in Serious 

Bodily Injury into a far more consequential “Kidnapping,” by piling inference 

upon inference to clear the evidentiary hurdle required to wield the additional 

charge: “Defendant was seen trying to drag Alvina out of the car as she resisted 

him. (Ans.Br.23)  (3-ER-251–52.). Alvina later “said that he was grabbing her 

hair and trying to pull her in the hogan and yanking her arms” (3-ER-255) and that 

“[s]he got  drug around and pulled by the hair.” (4-ER-540). The Government 

speculates: “This yanking, pulling, and  dragging of the victim prevented her from 

escaping and was so severe that her body    had scrapes on the face, arms, and legs. 

(4-ER-538.)” (Emphasis supplied). It later asserts: “Common sense permitted the 

jury to infer that during the entire  course of this encounter, Alvina, like any 

normal person, would have been attempting to escape, which is exactly what her 

son and nephew observed when they went outside and saw Defendant dragging her 

out of the car. ” (Ans.Br.23). 

7
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 But saying so does not make it so. The Government’s witnesses did not so 

testify. The evidence actually admitted showed that after definitely hearing “loud 

laughing” outside for a few minutes (3-ER-260), the boys went outside, and for 

no more than two (2) minutes, they observed: Jackson exit the passenger seat; 

walk around the vehicle to Alvina who occupied the driver’s seat; and begin 

hitting her with his fists while pulling on her arms. (3-ER-214-15; 278-79). 

Although A.N. said Jackson was trying to “pull” Alvina out of the car (3-ER-

252), neither the boys nor Alvina’s father actually saw Jackson “dragging her out 

of the car. ” G.N. only observed “the beating.” (3-ER-281). No witness testified 

that Alvina was trying to “escape,” “hide,” or do anything but defend against the 

sudden assault.  

In another inferential leap, the Government alleges:  “ [ ] Defendant exerted 

enough control over Alvina to prevent her from fleeing as he stripped her almost 

completely naked, down to just her panties. (Ans.Br.31; 4-ER-538–39.).” The 

inflammatory, salacious allegation that Jackson “stripped her naked” supposedly 

evidenced his “control” over Alvina (id.), enabling him to cause her “additional 

harm” beyond that inherent in the assault. This purportedly supplied the “plus” 

factor transforming Assault/SBI into “Kidnapping.” But again - no witness saw or  

testified that Jackson actually “stripped her naked.” Nor did Ms. Nez allege that 

he did so in her later statements to her relatives. G.N. testified that Jackson was 

8
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already shirtless while in the car (3-ER-279). No evidence described Alvina’s 

attire before being observed “in her or panties” in the hogan’s doorway. Contrary 

to the Government’s supposition, an equally, if not more reasonable “common 

sense” inference is that while inside the hogan, Alvina disrobed voluntarily, as is 

customary before retiring in one’s home at night. Furthermore, explicit testimony 

that Alvina was not self-conscious about being seen in only her “panties” in the 

doorway on that hot Arizona night (4-ER-538) refutes any suggestion that she was 

intimidated by being unclothed, or that Jackson actually “stripped” Alvina, much 

less that he did so with the mens rea to “confine” or “seize” her in their one-room 

hogan.  

Crucially, the witnesses never testified that they observed, nor did Alvina 

ever allege that Jackson had prevented her from “leaving” or “escaping” at all,  

although A.N  testified Alvina later said Jackson tried to “pull her” into the hogan 

where the couple lived. (3-ER-255). Notably, the couple had been drinking 

alcohol, rendering the victim’s statements less reliable, and obfuscating 

evaluation of Jackson’s intent to “seize” or “confine” Alvina, particularly since no 

witness heard Jackson say anything. In sum, the evidence refutes the 

Government’s conclusory assertion that “[s]uch facts undeniably  meet the 

definition of seizing and holding someone [].” (Ans.Br.23). To the contrary, while 

9
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the evidence supported an Assault charge, it could not meet the threshold for 

Kidnapping.  

Despite implicitly acknowledging that the July altercation lasted “a few 

minutes” (Ans.Br.22), the Government suggests that this several-minute time 

period is sufficient to demonstrate a “seizure,” relying on the inapposite case of 

Ruffin v. United States, 219 A.3d 997, 1006 (D.C. 2019) (further citation 

omitted). But in Ruffin, defendant was convicted of: armed first-degree burglary; 

armed kidnapping; armed third-degree sexual abuse; armed attempted robbery; 

assault with a dangerous weapon; and assault with significant bodily injury. 

Unlike here,  assailant Ruffin was: unknown to the victim; laid in wait for her to 

return home at night; accosted her from behind; covered her mouth; and while 

holding the knife to her face, told her not to move and to drop what she was 

holding. Next, he: forced her into her row house hallway; closed the door;  kept 

her there at knifepoint; demanded her money; and later, sexually assaulted her. 

After a fight ensued, Ruffin violently resisted the victim’s attempted escape. A 

neighbor who eventually heard only part of the assault called the police. Ninety 

(90) seconds of that 911 call recorded just a portion of the incident. Id. at 1001. 

Contrary to the Government’s suggestion, the Ruffin court did not find that the 

crimes lasted “a minute and a half, ” nor that  “a minute and a half” was  a 

“sufficient” period of time to distinguish “Kidnapping” from any separate crime. 

10
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In fact, the court rejected the appellant’s assertion (which was based only on the 

portion captured on the 911 call and played for the jury), that the conduct had 

only lasted “about a minute and a half.” Id. Regardless, the court’s analysis and 

ruling focused on rejecting appellant’s alternative argument that the kidnapping 

was “incidental” to the assailant’s other offenses. Id.  

Despite correctly acknowledging that jurisdictions have “divergent views” 

on how to apply their Kidnapping statutes, the Government relies on an 

unpublished habeas corpus case, King v. McDaniel, 357 F. App'x 856, 859 (9th 

Cir. 2009), to purport that “kidnappings do not necessarily require lengthy 

duration.” (Ans.Br.29) (Emphasis supplied). In King, a jury found defendant 

guilty of attempted murder, first degree kidnaping, grand larceny, and robbery. 

King: strangled the victim from behind; continued strangling while she resisted; 

banged her head against the floor and bed frame, and after she lost 

consciousness; transported her to another room where she eventually awoke, 

finding a telephone cord tied tightly around her neck. On habeas appeal, 

Petitioner argued, inter alia, that under Nevada law, if the kidnaping is 

incidental to an offense named in the statute, a separate conviction for Kidnaping 

is invalid without additional risk of harm or some independent purpose to the 

Kidnaping. (Opening Brief,  Matthew James KING, Petitioner-Appellant, v. E.K. 

MCDANIEL, et al., Respondents-Appellee., 2009 WL 2609787 (C.A.9)  In its 

11
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entire five page unpublished decision, the King court devoted just a cursory three 

sentence paragraph to the kidnapping sufficiency issue, summarily concluding 

without analysis that the facts articulated above could survive a sufficiency 

challenge under Nevada state law. King, supra at 859. The decision did not rest 

on the duration of the seizure. 

The Government criticizes United States v. Corralez, 61 M.J. 737, 744 

(A.F. Ct. Crim. App. 2005) as inapposite, since its Kidnapping was charged 

under Article 134, UCMJ (3) as conduct prejudicial to good order. (Ans.Br.27). 

But this is a distinction is without a difference. As the Air Force Court of 

Appeals explained, “the five ways that kidnapping can be committed under the 

Manual ...are taken from the federal kidnapping act, 18 U.S.C. § 1201(a), and are 

generally given the same meaning as the federal statute.” Id. (Citations omitted). 

The Corralez Court expressly noted that the federal analogue to the military 

definition of Kidnapping is found at 18 U.S.C. § 1201(a), and it relied on federal 

appellate cases, including Chatwin and Etsitty, supra and other cases cited by 

Appellant, to support its analysis and holding. Id. at 746-749. The six-part test it 

utilized to analyze whether Kidnapping should have been charged as an 

additional offense incorporated criteria commonly used by other courts when 

making such a determination. Id. at 749. See also, Diamond, supra n. 1 

(discussing various criteria). Likewise, Corralez has been cited by other non-

12
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military courts when analyzing violations of the Federal Kidnapping Statute. See 

United States v. English, 2020 WL 7773606, at *17 (S.D.N.Y. Dec. 30, 2020) 

(holding that where defendant restrained victim over a period of more than four 

hours and continued to restrain her long after the sexual assault ended, the 

restraint was not merely “inherent” in or “incidental” to the rape).  

The Government grouses that trial counsel failed to articulate the four-

factor test introduced in Gov’t of Virgin Islands v. Berry, 604 F.2d 221, 226-227 

(3d Cir. 1979);  however, Berry merely consolidated criteria commonly 

considered when distinguishing true Kidnapping from any underlying crime, and 

thus harmonized existing caselaw into a multi-factorial test. Hoyt v. 

Commonwealth, 605 S.E. 2d 755, 757 (Va. Ct. App. 2004). Notably, Berry was 

driven by the policy decision to construe kidnapping statutes to “prevent the 

distortion of lesser crimes into a much more serious crime,”  and sought to 

prevent the injustice occurring when persons committing lesser offenses 

involving minimal restraint were sentenced to life imprisonment for Kidnapping. 

Berry, supra at 226-227 (citation and quotation omitted). Berry provides a useful 

analysis for other jurisdictions grappling with the issue, many of which have 

commended its legal test even when finding it unnecessary to apply it under their 

respective, fact-intensive inquiries. (See AOB 36-39).  
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2.  Native Americans are disproportionately affected by the 

     over-broad interpretation of the Federal Kidnapping Statute. 

The Government rejects application of any judicial constraint on an over-

broad interpretation of the Kidnapping Statute, contending that such “narrowing” 

may only be achieved legislatively (Ans.Br.28-29). To the contrary, legal 

scholars opine that frequently drafted “broad language in criminal statutes may 

reflect an effort to delegate the definition of terms to courts and executive 

officials.” Zachary Price, The Rule of Lenity as a Rule of Structure, 72 Fordham 

L. Rev. 885, 887 (2004). Judicial decisions interpreting state Kidnapping law 

definitions frequently advocate a more disciplined statutory construction, seeking 

to foreclose a Kidnapping charge when the victim’s detention is merely 

“incidental to” another crime. See Diamond, supra n. 1. Courts frequently 

express concern that broad interpretation of Kidnapping statutes vests excessive 

power in prosecutors. See State v. Salamon, 949 A.2d 1092, 1118 (Conn. 2008) 

(broad interpretation of Kidnapping “has afforded prosecutors virtually unbridled 

discretion to charge the same conduct either as kidnapping or as an unlawful 

restraint despite the significant differences in the penalties that attach to those 

offenses”); see id. at 1115 (prosecutors often use Kidnapping statutes’ excessive 

punishment provisions as leverage to obtain a plea; and noting: “Beginning in 

the 1950s [ ] questions surfaced about the propriety of such expansively worded 

kidnapping statutes.”). Even in the 1960s, appellate courts began to require that 
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the detention inherently involved in Kidnapping be more than incidental to 

another crime, such as robbery or rape. See, e.g., People v. Levy, 204 N.E.2d 842 

(N.Y. 1965); People v. Daniels, 459 P.2d 225 (Cal. 1969).12 It is entirely 

appropriate and necessary for this Court to interpret and define the contours of 

liability under §1201(a)(2).  

Lastly, the Government asserts: “Defendant concludes with an appeal to 

interpret the kidnapping statute narrowly based on the race of the defendant” and 

suggests that “[i]t is inappropriate to argue that  a criminal statute’s interpretation 

should turn in any way on race, sex, or similar characteristics. Such arguments 

 
12 See also., State v. Phuong, 299 P.3d 37, 42 (Wash. App. 2013) (“The incidental 

restraint concern derives from the potential for prosecutorial abuse when the 

offense of kidnapping is broadly defined.”); People v. Adams, 205 N.W.2d 415, 

420 (Mich. App. 1973) (“literal reading of the kidnapping statute would permit a 

prosecutor to aggravate the charges against any assailant, robber, or rapist by 

charging the literal violation of the kidnapping charge which must inevitably 

accompany each of those offenses.”); People v. Wesley, 365 N.W.2d 692, 695 

(Mich. 1983) (“[T]his section of the kidnapping statute could be used by 

prosecutors as a vehicle for overcharging a defendant.”); Mobley v. State, 409 So. 

2d 1031, 1035 (Fla. 1982) (“narrow construction of the statute is necessary to 

prevent the abuse of prosecutorial discretion”); State v. Mead, 318 N.W.2d 440, 

445 (Iowa 1982) (same); State v. Warner, 626 A.2d 205, 208 (R.I. 1993) (“primary 

thrust” of the prohibition on “incidental kidnapping” prosecutions is “to avoid an 

excess of prosecutorial zeal that may cause a person to be charged with the offense 

of kidnapping in circumstances wherein the kidnapping is merely incidental to 

another offense, such as robbery, sexual assault, or the like”); State v. Anthony, 

817 S.W.2d 299, 304 (Tenn. 1991) (“courts often rule that, despite the wording of 

kidnapping statutes, they were not intended to apply to acts of detention incidental 

to other crimes or that to so apply them would allow abuse of prosecutorial 

discretion”). 
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have no place in reasoned judicial analysis”” (Ans.Br. n. 9). Not so. See Michael 

J. Klarman, The Racial Origins of Modern Criminal Procedure, 99 Mich. L. Rev. 

48 (2000) (arguing that Supreme Court’s revolution in criminal procedure was 

driven by concerns of racial disparities in treatment of criminal defendants).13 

The Government’s mischaracterization of this argument as based on “race,” and 

its relegation of this critical issue to a mere footnote, reveals misapprehension of 

the law and a disquieting indifference to the systemic consequences of this 

statute’s over-broad interpretation. First, Indians in tribes such as Jackson’s 

Navajo Nation, with whom the federal government maintains a government-to-

government relationship, are designated pursuant to a political, not racial 

classification. See generally United States v. Antelope, 430 U.S. 641 (1977) 

(discussing that “Indian” is a political distinction, rather than racial, which has to 

do with the relationship of a person to the federal government).14   

 
13 Last accessed October 21, 2021; available at: 

https://repository.law.umich.edu/mlr/vol99/iss1/3/ 

 
14 Alexander Tallchief Skibine, Indians, Race, and Criminal Jurisdiction in Indian 

Country, 10 Alb. Govt. L. Rev. 49; 50  (2017) ( “Skibine”)  (“Criminal jurisdiction 

in Indian Country is mostly determined by four federal laws, none of which have a 

specific definition of “Indian.” [ ] Not only is there no consensus among the 

Circuits concerning who qualifies as an “Indian,” [ ] but there has recently been a 

debate among jurists about whether the classification of “Indian” for the purposes 

of these criminal laws amounts to a racial classification calling upon courts to 

review such classifications using strict scrutiny.”) (original footnotes and citations 
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Second, statistics from the United States Bureau of Justice report that 

western states which comprise the Ninth Circuit have among the highest 

American Indian incarceration rates in the country. 15 Steel, infra n.15 at 87. 

Arizona, in the Ninth Circuit, has the second largest American Indian population 

in the country and includes the Navajo Nation. Id. Given their unique political 

status and tribal locations, Native Americans are exceptionally jeopardized by 

prosecutions under §1201(a)(2)’s “territorial jurisdiction” provision, suffering 

enhanced stigma and draconian sentencing penalties of up to LIFE 

imprisonment.16 At minimum, sound public policy, due process, fundamental 

 

omitted); (last accessed October 18, 2021; available at: 

https://dc.law.utah.edu/cgi/viewcontent.cgi?article=1042&context=scholarship  

 
15  G.F. Steel, Constructing The Trident Of The Reasonable Person. Vol. 12: 1 Elon 

Law Journal, 65; 65; 70; 86; 87 (2020) (“Steel”) (original footnotes and citations 

omitted) (noting, inter alia, that: American Indians are the only minority group in 

the United States that suffer unique burdens including illnesses caused by perpetual 

“Historical Trauma” (i.e., from mass-colonization, mass-removal, mass-

assimilation, mass-genocide, mass-incarceration, racial, gender, and socio-

economic discriminations; mental illness, and PTSD); lack “double jeopardy” 

protections due to frequent prosecution for same offense in both state and federal 

courts;  receive harsher federal vs. state sentences;  and experience greater 

difficulty navigating the federal judicial system, including securing witnesses, 

since federal courts are often hundreds of miles from many Indian Reservations). 

Last accessed October 18, 2021;  available at   

https://www.elon.edu/u/law/wp-content/uploads/sites/996/2020/06/Steel.pdf 
 

16 See, e.g., Article, Jake Flanagin, Native Americans Are the Unseen Victims of a 

Broken US Justice System, QUARTZ (Apr. 27, 2015) (“Flanagin”) (“Native 

Americans are typically prosecuted under federal law for serious offenses . . 
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fairness, and (as legal scholars argue, equal protection (Skibane, supra n. 14)),  

require at least the articulation of a clearly defined legal standard to identify 

prohibited behavior, where conduct traditionally distinguishing kidnapping from 

underlying assaults, rapes, or robberies – such as asportation, interstate travel, 

ransom, distance traveled, or even movement per se – are either no longer 

required, or simply inapplicable in a §1201(a)(2) “territorial” prosecution. United 

States v. Gabaldon, 389 F.3d 1090, 1097-98 (10th Cir 2004) (acknowledging 

inapplicable factors).  

Tribal members – often among the most impoverished groups in this nation - 

have the fewest resources to defend against the weight, wealth, and unfettered  

prosecutorial discretion afforded the federal government. 17                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                    

American Indians comprise only 1.2 percent of the United Sates population yet 

suffer the highest incarceration rates in proportion to all other minority groups.18 

The number of American Indians incarcerated in jail and prison increased 

 

[while] [s]tate punishments for the same crimes tend to be lighter.”), available at 

https://qz.com/392342/native-americans-are-the-un-seen-victims-of-a-broken-us-

justice-system/.  

 
17 See also Tim Vollmann, Criminal Jurisdiction in Indian Country: Tribal 

Sovereignty and Defendants’ Rights in Conflict, 22 U. Kan. L. Rev. 387 (1974) 

(“Vollmann”) (“Federal and state [ ] courts are often many miles from a 

reservation.”). 

18 Flanagin, supra note 16 (“Native Americans are incarcerated at a rate 38% 

higher than the national average [ ].”). 
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seventy-two percent from 1999 to 2014, compared to a fifteen percent increase 

among inmates of both Hispanic origin and all other races combined. Steel, supra 

n.15 at 68-69. In the past five years, the number of Native Americans incarcerated 

in federal prisons has increased by twenty-seven percent. Id. at 70. (Incredibly, 

South Dakota reports that American Indians comprise sixty percent of the federal 

caseloads, but only 8.5 percent of  that state’s population (Id. at 70)). Seventy 

percent of juveniles sent to the Federal Bureau of Prisons are American Indian. Id. 

at 69. “There is widespread perception among Native Americans, many federal 

prosecutors, federal defenders, and some federal and state judges that Indians are 

subject to sentencing disparities.” U.S. Sentencing Commission, 2016 Report of 

the Tribal Issues Advisory Group, p. 15.19 “The vast majority of major crimes 

committed on the Navajo Nation and within other Indian reservations are 

precipitated by the abuse of alcohol.” Mitchell v. United States, 790 F.3d 881, 895 

n.3 (9th Cir. 2015) (further citations omitted). No other demographic group is so 

exceptionally afflicted by the unrestrained interpretation of statutes such as 

§1201(a)(2).  

This Court must reverse the verdict if the evidence of guilt fails to 

establish every element of the crime beyond a reasonable doubt. United States v. 

 
19 last accessed October 18, 2021 and available at 

https://www.ussc.gov/research/research-publications/report-tribal-issues-advisory-

group.  
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Nevils, 598 F.3d 1158, 1165 (9th Cir. 2010). Failure to do so here would both 

allow an injustice to Mr. Jackson and perpetuate the dangerous precedent set by 

the lower court. 

B.  The judge wrongly excluded Dr. Levitan’s answer, which 

deprived Jackson of his sole defense to premeditation and surely 

affected the jury’s verdict. 

The Government asserts issue forfeiture, contending that defense counsel 

should have objected to and made an offer of proof after the judge precluded Dr. 

Levitan’s answer to whether she was generally familiar with the idea that alcohol 

disappears in the bloodstream at the rate  of .15 percent per hour.20 (Ans.Br.39; 4-

ER-527). No so. Considering counsel’s several frustrated attempts to cross-

examine Dr. Levitan on this issue, and the District Court's trial rulings, any 

objection would have been futile. See United States v. Kyle, 734 F.3d 956, 962 

(9th Cir. 2013) (it may be “inappropriate to penalize a defendant for his counsel's 

failure to object to an error where such objection was either unlikely or futile.”); 

United States v. Martinez, 850 F.3d 1097, 1100 n.1 (9th Cir. 2017) (Failure to raise 

a futile objection does not waive the objection). Furthermore, any “offer of proof” 

 
20 Appellate Counsel has reviewed trial counsel’s cross-examination notes 

indicating his intention to probe a rate of .015 percent, not .15 percent. Via 

correspondence dated on 10/22/21, Court Reporter Linda Schroeder informed 

undersigned that she listened to the question and confirms that counsel said, “point 

one five percent.” Although counsel may have misspoken when articulating the 

percentage value, Dr. Levitan should have been permitted to answer the question, 

which would have established that alcohol dissipates in the bloodstream over time. 

20
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was already implicit in his line of questioning, especially considering the testimony 

already elicited by both parties regarding blood alcohol content (“BAC”). See n. 

20, infra (discussing cross-examination intention);  United States v. Nordby, 225 

F.3d 1053, 1061 n.6 (9th Cir. 2000) (recognizing that the court “look[s] to the trial 

record and [the defendant's] representations on appeal” about what evidence he 

would have adduced regarding omitted element) (subsequent history omitted).

 Illustratively, after exposing Dr. Levitan’s extraordinary medical and 

toxicology background, the Government elicited copious testimony detailing her 

routine experience evaluating BAC, and specifically about Jackson’s BAC. 1-ER-18-

20. Counsel rightly attempted to cross-examine Dr. Levitan about information the 

prosecutor had elicited on direct. The Government also concedes that the judge 

sustained an earlier objection to his similar question: “How long does it take, if 

you know, for alcohol to dissipate through the blood?” (Ans.Br.39, 4-ER-525), 

which was likewise posed while cross-examining Dr. Levitan regarding direct 

testimony describing her routine assessment of patients’ blood alcohol levels, and 

with specific reference to test results “with respect to alcohol in Mr. Jackson’s 

system,” which showed that “at the time of this test, his blood alcohol level was 

less than ten milligrams per deciliter, which is below our limit of detection.” (4-

ER-515-516). 
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The Government acknowledges that defense counsel tried to lay foundation 

for the question, but suggests he was “consistently rebuffed.” Id.: however, trial 

counsel had already laid a foundation by eliciting that Dr. Levitan had indeed 

learned how long it takes “for the blood alcohol level to dissipate in a body.” Her 

knowledge was equal to (but did not exceed) that of anyone already board certified 

in emergency medicine. 1-ER-29. That alone justified an answer to his “general” 

question. And rather than “rebuffing” counsel, Dr. Levitan agreed with his general 

proposition, although part of her answer addressed a question that he did not ask:  

“But, yes, alcohol is metabolized at a certain rate, but that depends on multiple 

different factors in various people.” 1-ER-30. Fairly read, Dr. Levitan’s answer 

meant that alcohol is generally metabolized at a certain rate, but with some 

exceptions. After briefly probing those exceptions, counsel redirected his inquiry to 

the “general” rate: “So, generally speaking, though, are you familiar with the idea 

that – alcohol disappears in the bloodstream generally at the rate of .15 percent per 

hour?” 1-ER-30. Establishing the basic proposition that alcohol dissipates over 

time would have contextualized the BAC test results and permitted the jury to 

consider that Jackson could have been highly intoxicated during the murder, yet 

yield a sub .01 (i.e. .0099 %) BAC when the test was administered much later, 

refuting the prosecutor’s bold assertion that “this is not a man who went from 
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blacked out drunk to zero alcohol in his system in a matter of hours.” (5-ER-700; 

703; 732). The test results did not prove that he had “zero” alcohol in his system. 

Considering that the judge had previously allowed  Dr. Levitan to answer a 

similar question based on information learned “in the course of  [her] studies” (1-

ER-29), disallowance of the latter “generally speaking” question seemed an 

arbitrary and capricious abuse of discretion, particularly where defense counsel 

redirected and confined any further inquiry to the general rule, not the exceptions. 

It is untenable that a board-certified emergency medicine physician and former 

Toxicology Fellow at a Poison Center would be unfamiliar with the general rate of 

alcohol’s dissipation in the bloodstream, considering her earlier testimony that she 

routinely evaluated patients’ mental states and serum alcohol levels when 

prescribing medication that could interact with alcohol. 1-ER-29. See Mitchell v. 

Wisconsin, 139 S. Ct. 2525, 2538, n.8 (2019), citing E. Mitchell & R. Medzon, 

Introduction to Emergency Medicine 269 (2005) (“Serum glucose and blood 

alcohol concentrations are two pieces of information that are of paramount 

importance when an apparently intoxicated patient arrives at the [emergency 

room]”); Mayo Clinic, Alcohol Poisoning: Diagnosis & Treatment (2019), 

https://www.mayoclinic.org/diseases-conditions/alcohol-poisoning/diagnosis-

treatment/drc-20354392. (discussing alcohol “toxicity” and elimination: “The liver 

is the primary organ responsible for the detoxification of alcohol. Liver cells 
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produce the enzyme alcohol dehydrogenase which breaks alcohol into ketones at a 

rate of about 0.015 g/100mL/hour (reduces BAC by 0.015 per hour”). 

It risible that the judge would have precluded a witness with Dr. Levitan’s 

experience and qualifications from even answering this basic question. Surely the 

federal judge was aware of the vast body of Fourth Amendment jurisprudence 

reflecting the well-known principle that alcohol dissipates in the bloodstream over 

time. “It is ‘a biological certainty’ that ‘[a]lcohol dissipates from the bloodstream 

at a rate of 0.01 percent to 0.025 percent per hour....Evidence is literally 

disappearing by the minute.’” Mitchell v. Wisconsin, 139 S. Ct. 2525, 2536 (2019), 

citing Missouri v. McNeely, 569 U.S.141 at 169, 133 S.Ct. 1552 (2013) (Roberts, 

C.J.); see id. at 152 (“[The] percentage of [blood] alcohol typically decreases by 

approximately 0.015 percent to 0.02 percent per hour once the alcohol has been 

fully absorbed.”; “BAC evidence naturally dissipates in a gradual and relatively 

predictable manner . . . The natural dissipation of alcohol in the blood may support 

an exigency finding in a specific case [ ].”); See id. citing Schmerber v. California, 

384 U.S. 757 (1966)  “’[I]t is a biological certainty [not just a belief, that alcohol] 

dissipates from the bloodstream at a rate of 0.01 percent to 0.025 percent per 

hour….’” McNeely, supra at 169 (Kennedy, J., concurring), citing Stripp, Forensic 

and Clinical Issues in Alcohol Analysis, in Forensic Chemistry Handbook 440 (L. 

Kobilinsky ed. 2012). See also Skinner v. Railway Labor Executives' Ass'n, 489 
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U.S. 602, 623 (1989) (“Alcohol and other drugs are eliminated from the 

bloodstream at a constant rate, and blood and breath samples taken to measure 

whether these substances were in the bloodstream  . . . must be obtained as soon as 

possible [since] the delay necessary to procure a warrant nevertheless may result in 

the destruction of valuable evidence.’); State v. Cocio, 709 P.2d 1336, 1345 (Ariz. 

1985) (Arizona Supreme Court found that exigent circumstances justified 

warrantless test since evidence would disappear because the “highly evanescent 

nature of alcohol in the defendant's blood stream guaranteed that the alcohol would 

dissipate over a relatively short period of time.”). 21 

Many courts have permitted “non-expert” witnesses with far fewer 

qualifications than Dr. Levitan to testify regarding blood alcohol dissipation rate. 

See, e.g.: Moreaux v. Clear Blue Ins. Co., 2021 WL 855282, at *3 (W.D. La. Mar. 

5, 2021) (Non-expert state trooper testified that, at accepted metabolization rate of 

 
21 See: https://www.bgsu.edu/recwell/wellness-connection/alcohol-

education/alcohol-metabolism.html 

Alcohol leaves the body at an average rate of 0.015 g/100mL/hour, 

which is the same as reducing your BAC level by 0.015 per hour. For 

men, this is usually a rate of about one standard drink per hour. . .. 

Id.: https://www.intox.com/physiology/  (“Healthy people metabolize alcohol at a fairly 

consistent rate. As a rule of thumb, a person will eliminate one average drink or .5 oz (15 

ml) of alcohol per hour.”) 
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.0 to .015 percent per hour, it would take over four hours for blood alcohol level at 

impairment level of .08 percent to drop to zero); United States v. Humble, 2014 

WL 2006718, at *3 (W.D. Wis. May 16, 2014) (Police Officer testified regarding 

alcohol metabolism; court considered defendant’s argument that alcohol is 

eliminated at rate of .015 grams per hour); Rushing-Butts v. Baumgardner, 2014 

WL 562418, at *1 (E.D. Mich. Feb. 13, 2014) (Court accepted Officer’s 

admissions based on his training and understanding that, regardless of the amount 

of alcohol consumed, blood alcohol content can only physiologically increase at a 

rate of .025 or decrease at a rate of .015 per hour). 

See also: United States v. Smalls, 605 F.3d 765 at 787 (10th Cir. 2010) 

(Court would not apply “extraordinary remedy” of Rule 403 exclusion where 

plaintiff cited no caselaw indicating expert testimony is necessary to help jury 

understand effects of alcohol and/or drug use); Farias v. Santoro, 2017 WL 

1356015, at *5 (E.D. Cal. Apr. 6, 2017) (Prosecutor asked witness to assume 

blood-alcohol content was 0.07 percent at 5:15 p.m., and to use a burn-off rate of 

0.015); Barba-Rejon v. Adams, 2011 WL 4026551, at *3 (N.D. Cal. Sept. 12, 

2011) (forensic toxicologist testified that defendant's blood alcohol concentration 

was .06 percent during accident, using an average alcohol elimination rate of .015 

percent per hour); R.A. Goldberg, Vermont's Blood Alcohol Test: Illegal Search 

and Seizure, 2 Vt. L. Rev. 93 (1977) (citation to source omitted) (“Every person 
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regardless of body weight loses alcohol from the blood at a constant rate of .015 

every hour.”). 

The prosecutor specifically asked questions “with regard to alcohol in Mr. 

Jackson’s system;” 1-ER-19. The hospital’s BAC test could detect nothing below ten 

milligrams per deciliter. Id. Levitan agreed with the prosecutor’s suggestion that “less 

than ten milligrams per deciliter [equated] to an approximate 0.01 blood alcohol 

content.” Id. The Government now posits the prosecutor’s question not as a 

“hypothetical” but as a “simple conversion from one scale to another (like 

explaining that 0°C equals 32°F).” (Ans.Br.42, n.10). But the Government omits a 

key phrase: The prosecutor actually asked whether less than 10 mg/dL approximately 

equates to 0.01 BAC. 1-ER-19. Dr. Levitan’s explanation that “anything less than ten 

is just noted as ten” (1-ER-20) reveals the yawning gap in the Government’s actual 

evidence vs. the prosecutor’s assertion during closing argument that the scientific 

evidence proved that there was “no” alcohol in Jackson’s system during the test, and 

inferably as much as 24-36 hours before, when he actually killed Alvina Nez. But the  

toxicology screen was not “negative for alcohol,” contrary the prosecutor’s assertion. 5-

ER-703; 732. A BAC of .0099% - just below the test’s threshold, would have been 
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undetectable. I-ER-19-20. 22 Defense counsel was deprived of pursuing this crucial 

topic on cross-examination, which was key to Jackson’s sole defense regarding lack of 

premeditation. 

C.  Insufficient Evidence of Premeditation Failed to Support the First-

Degree Murder Charge. 

Voluntary intoxication is a defense to specific intent crimes. United States v. 

Martinez-Martinez, 368 F.3d 1076, 1083-84 (9th Cir. 2004). Once Defendant introduces 

sufficient evidence to raise the issue, the “capacity to form specific intent at the time of 

the offense becomes an element which, like all other elements of the crime, must be 

proved by the government beyond a reasonable doubt.” United States v. Escheverry, 

759 F. 2d 1451, 1454 (9th Cir. 1985). Contrary to the Government’s suggestion 

(Ans.Br.45), Defendant had no obligation to take the stand to “repeat the story,” nor 

produce any other evidence at trial. Nor does Appellant suggest that “being intoxicated 

 

22 See Article, Justin Mack, How much alcohol will trigger a BAC of 0.01 

percent?, IndyStar, June 18, 2014 (Toxicology expert: described Police Office 

placed on administrative leave after arriving at shooting range on Monday morning 

with a blood-alcohol content of 0.01 percent; he could have been still recovering 

from a night of drinking; BAC could be reached with a glass of beer or wine; “the 

rate of elimination of alcohol is 0.015 percent per hour.”; and certain professions 

have zero tolerance for even residual alcohol) Last accessed October 20, 2021; 

available at:  https://www.indystar.com/story/news/crime/2014/06/18/much-

alcohol-triggers-percent/10741265/ 
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intrinsically disproves premeditation.” (Ans.Br.47). Rather, since intoxication was 

Jackson’s sole defense to the allegation of premeditation, which elevated the charge 

from Second to First Degree Murder, the intoxication evidence carried more weight 

than the other circumstances that the Government contends warrant a finding of 

premeditation. 

 The Government assertion that Jackson’s intoxication claim was 

“uncorroborated and self-serving” (Ans.Br38) ignores its own evidentiary burden. 

Despite the “evanescent” nature of alcohol (Cocio, 709 P.2d at 1345), not one of the 

numerous law enforcement or medical personnel encountering Jackson bothered to 

detect his blood alcohol level before he arrived at the Trauma Center. (Notably, a due 

process violation may arise where the state loses or destroys evidence. Arizona v. 

Youngblood, 488 U.S. 51, 55-58. (1988)) Nor was Alvina Nez’ toxicology report, 

ordered by the Medical Examiner, ever provided, despite written Law Enforcement 

reports indicating the couple had consumed alcohol that day. 3-ER-431; 433. 

The Government’s suggestion that other evidence merits a finding of 

premeditation (Ans.Br.39-47), is unpersuasive because those circumstances do not 

inherently refute that Jackson was sufficiently intoxicated to render him unable to 

premeditate at the relevant time. Here, the jury did not “reasonably discount[ ] 

Defendant’s story” about being severely intoxicated (Ans.Br.45). Rather, the prosecutor 

misrepresented the BAC evidence as scientific proof of “zero alcohol” and conflated 
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the Sept. 1-3 timeline, which thwarted the jury from even considering the most pivotal 

evidence supporting Jackson’s sole defense of intoxication. 

Appellant rests on the remainder of the arguments presented in the Opening 

Brief. 

CONCLUSION 

For the foregoing reasons, this court should reverse Mr. Jackson’s  Kidnapping 

conviction, reverse the finding of premeditation as to Count 1, First-Degree Murder, 

and remand the matter for resentencing for Second-Degree Murder. 

Respectfully submitted, 

S/ Michele R. Moretti, Esq. 

Michele R. Moretti, Esq. 

Attorney for Giordano Jackson 

7671 S.W. 117th Place 

Lake Butler, Florida 32054 

Arizona State Bar # 014851 

(352) 219-5266 (phone)

(386) 496-0701 (facsimile)

Michele501@earthlink.net

Dated: October 24, 2021 
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