
 
 

No. 19-2418 
 

IN THE UNITED STATES COURT OF APPEALS 
FOR THE SIXTH CIRCUIT 

__________________________________________________________________ 
 

UNITED STATES OF AMERICA 
 

Plaintiff-Appellee, 
v. 
 

MICHAEL LEE JOHNSON 
 

Defendant-Appellant 
__________________________________________________________________ 
 

ON APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF MICHIGAN 

__________________________________________________________________ 
 

OPENING BRIEF OF APPELLANT MICHAEL LEE JOHNSON 
__________________________________________________________________ 

 
MELISSA M. SALINAS (MI-P69388) 

University of Michigan Law School 
Federal Appellate Litigation Clinic 

Jeffries Hall, Room 2058, 701 South State Street 
Ann Arbor, MI 48109-1215 

734-764-2724 
salinasm@umich.edu 

Counsel for Michael Lee Johnson 
 

MARY HARRINGTON, REBECCA WASSERMAN, 
and VERONICA PORTILLO-HEAP 
University of Michigan Law School 
Federal Appellate Litigation Clinic 

Law Students on Brief 
 

 

Case: 19-2418     Document: 49     Filed: 01/07/2021     Page: 1



i 

TABLE OF CONTENTS 

Table of Contents……………………………………………………………...........i 

Table of Authorities………………………………………………………………..iv 

Statement Regarding Oral Argument……………………………………………...ix 

Jurisdictional Statement…………………………………………………………….1 

Issues Presented for Review……………………………………………………......2 

Statement of the Case………………………………………………………………3 

Summary of the Argument…………………………………………………………8 

Argument………………………………………………………………………….10 

I. The court violated Johnson’s Sixth Amendment right to counsel by 
allowing Johnson to proceed pro se and by conducting an  
inadequate Faretta inquiry……………………………………………….10 

A. Standard of Review………………………………………………….10 
B. The court failed to ask Johnson questions substantially  

similar to the Benchbook model inquiry…………………………….12 
C. The court did not strongly admonish Johnson about his decision  

to proceed pro se…………………………………………………….16 
D. The court failed to inquire into the voluntariness of the waiver  

or make an express finding of a valid waiver during the hearing…...17 
II. The court violated Johnson’s Sixth Amendment and due process  

right to present a defense and right to compulsory process by 
forbidding him from presenting any witness testimony but his own….19 

A. Standard of Review………………………………………………….19 
B. The court erred in rejecting the witness list because it was  

arbitrary to presume Johnson was lying and to find improper 
submission of a witness list overrode the right to present a 
defense………………………………………………………………20 

C. The rejection of the witness list was disproportionate to the  
purpose a witness list is designed to serve…………………………..23 
 
 

Case: 19-2418     Document: 49     Filed: 01/07/2021     Page: 2



ii 

D. This Court has never permitted wholesale exclusion of all  
defense witnesses, other than the defendant himself, in cases 
addressing the Sixth Amendment right to present a defense  
and to compulsory process…………………………………………..25 

E. Depriving Johnson of his right to present evidence and to  
compulsory process to subpoena favorable witnesses was not 
harmless……………………………………………………………..29 

III. The court erred when it permitted two of Johnson’s former  
partners to testify about specific, and highly prejudicial, prior  
bad acts of domestic abuse which were inadmissible under Rules  
403, 404 and 405…………………………………………………………..29 

A. Standard of Review…………………………………………………30 
B. The court failed to identify a legitimate non-propensity purpose  

under 404(b)…...................................................................................31 
C. The prejudicial effect of the prior allegations, remote in time  

from the charged offenses, substantially outweighed their  
probative value under 403 and 404(b)................................................34 

D. S.R. and R.T.’s testimony was also inadmissible as character  
evidence under 404(a)(2)(A) and 405(b), because Johnson’s  
character was not an essential element of the charge or of his 
defense……………………………………………………………....37 

E. The court’s error of law in interpreting Rules 403, 404, and 405  
was not harmless because of the extreme nature of the  
allegations…………………………………………………………...38 

IV. Even if the court’s errors were individually harmless, the errors’ 
cumulative effect was so prejudicial that it rendered Johnson’s  
trial fundamentally unfair in violation of due process………………….39 

A. Standard of Review………………………………………………….40 
B. The cumulative effect of the court’s multiple errors violates  

due process…………………………………………………………..40 
V. The district court committed numerous sentencing errors,  

including Guidelines miscalculations and the unreasoned  
imposition of consecutive sentences……………………………………...41 

A. Standard of Review………………………………………………….42 
 

Case: 19-2418     Document: 49     Filed: 01/07/2021     Page: 3



iii 

B. U.S.S.G. §2A4.1 is not analogous to the state law offense of  
unlawful imprisonment……………………………………………...43 

C. The court erred in imposing separate sentences for witness  
tampering counts 5–7 that had been grouped pursuant to  
U.S.S.G. §3D1.2(c)………………………………………………….46 

D. Under U.S.S.G. §2J1.2, witness tampering Counts 9–13 were  
not separate substantive offenses……………………………………48 

E. The court erred in ordering Johnson’s sentences to run  
consecutively………………………………………………………...51 

F. The court wholly failed to demonstrate consideration of the  
§3553(a) factors on the record………………………………………53 

G. The district court’s decision to apply the maximum, consecutive 
sentence at every turn produced a substantively unreasonable  
sentence……………………………………………………………...54 

VI. This Court should reassign Johnson’s case to a different judge 
on remand to preserve the appearance of justice……………………….55 

Conclusion………………………………………………………………………...59 

Certification of Compliance and Service………………………………………….60 

Designation of District Court Documents………………………………………...61 

 
 

 
  

Case: 19-2418     Document: 49     Filed: 01/07/2021     Page: 4



iv 

TABLE OF AUTHORITIES 

CASES 
Benitez v. United States, 521 F.3d 625 (6th Cir. 2008)…………………...11, 12, 19 

Bennett v. Scroggy, 793 F.2d 772 (6th Cir. 1986)…………………………….26, 27 

Chambers v. Mississippi, 410 U.S. 284 (1973)…………………………………...22 

Crane v. Kentucky, 476 U.S. 683 (1986)……………………………………...20, 21 

Faretta v. California, 422 U.S. 806 (1975)……………………………….10, 12, 17 

Ferensic v. Birkett, 501 F.3d 469 (6th Cir. 2007)…………………….23, 27, 28, 29 

Fowler v. Collins, 253 F.3d 244 (6th Cir. 2001)………………………….13, 18, 19 

Gall v. United States, 552 U.S. 38 (2007)………………………………………...53 

Hill v. Curtin, 792 F.3d 670 (6th Cir. 2015)……………………………………....12 

Holmes v. South Carolina, 547 U.S. 319 (2006)……………………………...19, 25 

Howe v. City of Akron, 801 F.3d 718 (6th Cir. 2015)…………………………….57 

Huddleston v. United States, 485 U.S. 681 (1988)………………………..30, 33, 39 

Johnson v. Zerbst, 304 U.S. 458 (1938)………………………………………12, 18 

Kotteakos v. United States, 328 U.S. 750 (1946)……………………………........39 

Lopez v. Thompson, 202 F.3d 1110 (9th Cir. 2000)………………………………11 

Rorrer v. City of Stow, 743 F.3d 1025 (6th Cir. 2014)…………………………....56 

Rosales-Mireles v. United States, _ U.S. _, 138 S. Ct. 1897 (2018)………….42, 43 

United States v. Adams, 722 F.3d 788 (6th Cir. 2013)………………………..40, 41 

United States v. Asher, 910 F.3d 854 (6th Cir. 2018)……………………..35, 36, 39 

United States v. Baggett, 342 F.3d 536 (6th Cir. 2003)………………………50, 51 

United States v. Bankston, 820 F.3d 215 (6th Cir. 2016)……………………..13, 14 

United States v. Battaglia, 624 F.3d 348 (6th Cir. 2010) ………………………...47 

United States v. Bell, 516 F.3d 432 (6th Cir. 2008)……………………………....34 

United States v. Bolds, 511 F.3d 568 (6th Cir. 2007)……………………………..42 

United States v. Buchanan, 933 F.3d 501 (6th Cir. 2019)…………………….…..42 

Case: 19-2418     Document: 49     Filed: 01/07/2021     Page: 5



v 

United States v. Clay, 667 F.3d 689 (6th Cir. 2012)………………………….30, 31 

United States v. Clemons, No. 97-6267, 1999 WL 196568 (6th Cir. 1999)……....13 

United States v. Cochrane, 702 F.3d 334 (6th Cir. 2012)…………………….52, 53 

United States v. Cromer, 389 F.3d 662 (6th Cir. 2004)……………………….….11 

United States v. Cunningham, 679 F.3d 355 (6th Cir. 2012)…………………......20 

United States v. Curtis, 48 F. App’x 948 (6th Cir. 2012)……………………..14, 16 

United States v. Epley, 52 F.3d 571 (6th Cir. 1995)…………………………..44, 45 

United States v. Faulkner, 926 F.3d 266 (6th Cir. 2019)………………………....46 

United States v. Franco, 484 F.3d 347 (6th Cir. 2007)……………………….37, 38 

United States v. Greer, 872 F.3d 790 (6th Cir. 2017)…………………………….49 

United States v. Gresser, 935 F.2d 96 (6th Cir. 1991)……………………………42 

United States v. Hardy, 586 F.3d 1040 (6th Cir. 2009)…………………...19, 20, 23 

United States v. Haywood, 280 F.3d 715 (6th Cir. 2002)…………………………33 

United States v. Hazelwood, 979 F.3d 398 (6th Cir. 2020)………………..….37, 38 

United States v. Herrera-Martinez, 985 F.2d 298 (6th Cir. 1993)………………..18 

United States v. Jackson, 918 F.3d 467 (6th Cir. 2019)…………………………..33 

United States v. Johnson, 27 F.3d 1186 (6th Cir. 1994)…………………………..36 

United States v. Johnson, 467 F.3d 559 (6th Cir. 2006)…………………………..53 

United States v. Keiser, 57 F.3d 847 (9th Cir. 1995)……………………………..38 

United States v. Kimball, 291 F.3d 726 (11th Cir. 2002)…………………………11 

United States v. McBride, 362 F.3d 360 (6th Cir. 2004)……………...10, 11, 12, 18 

United States v. McDaniel, 398 F.3d 540 (6th Cir. 2005)……………………...…30 

United States v. Merriweather, 78 F.3d 1070 (6th Cir. 1996)………………….…34 

United States v. Modena, 302 F.3d 626 (6th Cir. 2002)…………………………..11 

United States v. Parker, 997 F.2d 219 (6th Cir. 1993)………………………..40, 41 

United States v. Perez-Rodriguez, 960 F.3d 748 (6th Cir. 2020)…………43, 54, 55 

United States v. Perry, 30 F.3d 708 (6th Cir. 1994)………………………...…….47 

Case: 19-2418     Document: 49     Filed: 01/07/2021     Page: 6



vi 

United States v. Simmons, 587 F.3d 348 (6th Cir. 2009)………………………....20 

United States v. Smotherman, 838 F.3d 736 (6th Cir. 2016)……………………...31 

United States v. Taylor, 800 F.3d 701 (6th Cir. 2015)……………………………43 

United States v. Thomas, 498 F.3d 336 (6th Cir. 2007)………………………53, 54 

United States v. Turner, 287 F.3d 980 (10th Cir. 2002)…………………………..11 

United States v. Vonner, 516 F.3d 382 (6th Cir. 2008)………………………...…42 

United States v. Williams, 641 F.3d 758 (6th Cir. 2011)………………………….16 

United States v. Wilson, 920 F.2d 1290 (6th Cir. 1990)…………………………..46 

Walker v. Engle, 704 F.2d 959 (6th Cir.1983)………………………………..40, 41 

Washington v. Texas, 388 U.S. 14 (1967)………………………………………...19 

Williams v. Mitchell, 792 F.3d 606 (6th Cir. 2015)…………………...20, 23, 25, 26 

 
STATUTES 

Ky. Rev. Stat. § 509.020(1) ………………………………………………………45 

Mich. Comp. Laws § 750.349b………………………………………….1, 6, 43, 45 

18 U.S.C. § 13………………………………………………………………….1, 43 

18 U.S.C. § 113(a)(4)………………………………………………………............1 

18 U.S.C. § 113(a)(8)………………………………………………………............1 

18 U.S.C. § 1151……………………………………………………………….1, 43 

18 U.S.C. § 1152……………………………………………………………….1, 43 

18 U.S.C. §§ 1512(b)(1)-(3)………………………………………………………..1 

18 U.S.C. §§ 2261(a)(1)–(2)……………………………………………………......1 

18 U.S.C. § 3553……………………………………………………….……..43, 45 

18 U.S.C. § 3553(a)……………………………………………………….….passim 

18 U.S.C. § 3553(c)……………………………………………………….….…...53 

18 U.S.C. § 3584(a)……………………………………………………….….…...51 

18 U.S.C. § 3584(b)……………………………………………………….…..51, 53 

Case: 19-2418     Document: 49     Filed: 01/07/2021     Page: 7



vii 

18 U.S.C. § 3742(a)………………………………………………………………...1 

28 U.S.C. § 1291…………………………………………………………………...1 

28 U.S.C. § 2106………………………………………………………………….56 

 
RULES 

Fed. R. App. P. 32(a)(7)(B)…………………………………………………….....60 

Fed. R. App. P. 34(a)……………………………………………………………....ix 

Fed. R. Evid. 403……………………………………………………….2, 29, 30, 34 

Fed. R. Evid. 404(a)(2) ……………………………………………………….30, 37 

Fed. R. Evid. 404(b) …………………………………………………………passim 

Fed. R. Evid. 405…………………………………………………………..…passim 

Fed. R. Evid. 405(b)………………………………………………………………37 

6th Cir. R. 28(b)…………………………………………………………………...61 

6th Cir. R. 30(g)…………………………………………………………………...61 

6th Cir. R. 34(a)…………………………………………………………………....ix 

 
CONSTITUTIONAL AMENDMENTS 
 
U.S. Const. amend. V……………………………………………………………..20 

U.S. Const. amend. VI………………………………………………………..passim 

 
OTHER AUTHORITIES 

Cary Clennon, Pre-Trial Discovery of Witness Lists: A Modest Proposal to 
Improve the Administration of Criminal Justice in the Superior Court of the 
District of Columbia, 38 CATH. U. L. REV. 641 (1989)……………………….…..23 
 
Fed. Jud. Ctr., Benchbook for U.S. District Court Judges (6th ed. 2013),  
available at https://www.fjc.gov/sites/default/files/2014/Benchbook-US- 
District-Judges-6TH-FJC-MAR-2013.pdf..................................................15, 17, 18 
 
  

Case: 19-2418     Document: 49     Filed: 01/07/2021     Page: 8



viii 

U.S. Sent. Comm’n, Interactive Sourcebook of Federal Sentencing  
Statistics, 2019 Sentencing Length by Type of Crime, available at 
https://www.ussc.gov/research/sourcebook-2019...................................................55 
 
U.S.S.G. § 2A4.1……………………………………………………...43, 44, 45, 49 

U.S.S.G. § 2A4.1(b)(1) …………………………………………………………...44 

U.S.S.G. § 2A4.1(b)(2) …………………………………………………………...44 

U.S.S.G. § 2A4.1(b)(4)(A)–(B) …………………………………………………..44 

U.S.S.G. § 2J1.2……………………………………………………………....48, 49 

U.S.S.G. § 2J1.2(a)……………………………………………………………......50 

U.S.S.G. § 2J1.2(c)(1)………………………………………………………...48, 49 

U.S.S.G. § 2J1.2 cmt n.3……………………………………………………….....49 

U.S.S.G. § 2X3.1……………………………………………………………….7, 48 

U.S.S.G. § 2X3.1(a)(1)……………………………………………………………48 

U.S.S.G. § 2X5.1……………………………………………………………...43, 45 

U.S.S.G. § 3C1.1……………………………………………………………….7, 49 

U.S.S.G. § 3C1.1 cmt n.8……………………………………………………..49, 50 

U.S.S.G. § 3D1.2……………………………………………………….....46, 47, 49 

U.S.S.G. § 3D1.2(a)–(d)……………………………………………………7, 46, 48 

U.S.S.G. § 3D1.2(c).…………………………………………………………..46, 50 

U.S.S.G. § 3D1.3(a)…………………………………………………………..…...46 

 

 

  

Case: 19-2418     Document: 49     Filed: 01/07/2021     Page: 9



ix 

STATEMENT REGARDING ORAL ARGUMENT 

Appellant Michael Lee Johnson requests oral argument pursuant to Federal 

Rule of Appellate Procedure 34(a) and Sixth Circuit Rule 34(a). This case meets 

the standards for oral argument because this appeal is not frivolous and the 

dispositive issues raised here have not been recently and authoritatively decided. 

This appeal addresses whether a district court may allow a defendant to 

proceed pro se without a detailed inquiry into the knowing, intelligent, and 

voluntary nature of the waiver. The appeal also challenges whether a court violates 

a defendant’s Sixth Amendment and due process right to present a defense and to 

compulsory process by forbidding him from presenting a single defense witness. 

Finally, this appeal addresses whether a sentence is procedurally unreasonable 

when a district court commits numerous procedural errors including miscalculating 

the guidelines range, misapplying the rules governing the grouping of multiple 

offenses, and erroneously running sentences consecutively. Given the significance 

of these subjects, this Court would benefit from discussion at oral argument. 

Furthermore, this appeal is being litigated with the assistance of the 

University of Michigan Law School’s Federal Appellate Litigation Clinic. The 

Clinic’s curriculum demands rigorous preparation, including review and moots by 

peers, professors, and practitioners. For these reasons, Johnson’s oral argument is 

anticipated to be particularly well prepared and thorough.  
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1 

JURISDICTIONAL STATEMENT 
 

This Court has appellate jurisdiction over the district court’s final judgment 

pursuant to 18 U.S.C. §3742(a) and 28 U.S.C. §1291. R.92, Judgment, 

PageID#554-55. Original jurisdiction derives from the Assimilative Crimes Act, 18 

U.S.C. §13, and the General Crimes Act, 18 U.S.C. §§1151-52, which permit the 

borrowing of state law to prosecute criminal offenses committed by non-Indians 

against Indians occurring in Indian country. See R.9, Superseding Indictment, 

PageID#30-36. Original jurisdiction was established through a multiple-count 

indictment in the Eastern District of Michigan charging Michael Lee Johnson with 

violating MCL 750.349b and 18 U.S.C. §§113(a)(4), 113(a)(8), 1512(b)(1)-(3), 

and 2261(a)(1)–(2). Id. 
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2 

ISSUES PRESENTED FOR REVIEW 
 

1.  Whether the district court erred in allowing Johnson to proceed pro se 
without a meaningful inquiry into the knowing, intelligent, and voluntary 
nature of the waiver, thereby depriving him of his Sixth Amendment right to 
counsel.   

 
2. Whether the court violated Johnson’s constitutional rights to present a 

defense and to compulsory process by forbidding him from presenting any 
witness testimony other than his own.  

 
3.  Whether the court erred in permitting testimony from two of Johnson’s 

former intimate partners about specific, and highly prejudicial, prior acts of 
domestic violence, notwithstanding Rules 403, 404(b) and 405. 

 
4.  Whether the cumulative effect of the court’s constitutional and evidentiary 

errors was so prejudicial that it rendered Johnson’s trial fundamentally 
unfair in violation of due process. 
 

5. Whether the court plainly erred by miscalculating Johnson’s Guidelines 
range, misapplying the Guidelines’ grouping rules, considering 
enhancements as substantive offenses, failing to furnish a basis for its 
decision to run sentences consecutively, and neglecting to reference the 
factors in 18 U.S.C. §3553(a), collectively producing a substantively 
unreasonable sentence. 
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3 

STATEMENT OF THE CASE 
 
  Michael Lee Johnson is a father to his beloved three-year-old daughter and a 

son to his mother, Robin Johnson. Sixth Cir. Dkt.10, Presentence Report (PSR), 

p.21, 22.1 Johnson has not had an easy life. His childhood included periods of 

neglect. Id. In 2011, he faced the death of an infant daughter, who suffered from a 

rare chromosomal disorder. R.50, Mot. to Deny Gov.’s 404(b) Evid., PageID#213-

14. And in August 2019, Michael Johnson was convicted without being permitted 

to call a single witness in his defense and sentenced to over 70 years in prison.  

  Johnson was indicted in the Eastern District of Michigan for unlawful 

imprisonment, assault by strangulation and suffocation, interstate domestic 

violence, assault by striking, beating or wounding, and eight counts of witness 

tampering within a Native American reservation. R.9, Superseding Indictment, 

PageID#30-36. The government alleged that between October 23-25, 2018, 

Johnson engaged in domestic violence against his intimate partner at the time, C.J., 

and that he engaged in witness tampering by writing letters to C.J. while he was 

detained. Dkt.10, PSR, p.6-8. 

  Johnson defended himself against these charges largely without the 

assistance of counsel. Johnson requested permission to represent himself because 

he felt he had “no legal representation” from his prior appointed attorneys. R.46, 

                                                
1 All “Dkt.” references to the PSR refer to this Court’s docket. 
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Hrg. Tr., PageID#179. The court allowed Johnson to proceed pro se without 

engaging in a colloquy about the dangers of self-representation. See id. at 

PageID#187-96. Instead, the court offered misinformation that downplayed these 

dangers when it reassured Johnson he would not face a 50 to 70 year sentence. Id. 

at PageID#181. During the hearing, the court never determined Johnson 

knowingly, intelligently, and voluntarily waived his Sixth Amendment right to 

counsel. See id. at PageID#187-96. From that hearing in May 2019 until his trial in 

October, Johnson wrote and argued his own motions. His standby counsel typed 

the motions Johnson wrote, but provided no substantive support. See, e.g., R.43, 

Opp. To Gov. Mot. to Suppress Exculp. Evid., PageID#142; R.54, Mot. for Bench 

Trial, PageID#302. 

  The court openly expressed frustration with, or animosity toward, Johnson 

throughout pre-trial proceedings, the trial, and sentencing. The court denied 

Johnson’s motion for a bench trial, expressing concern that if it had to find facts, 

Johnson’s past assertions “might influence [its] evaluation of [his] truthfulness.” 

R.99, Hrg. Tr., PageID#615. The court directly stated, “I don’t believe you” when 

Johnson explained he turned in a witness list to standby counsel and prior 

attorneys. R.100, Trial Tr., PageID#754. During trial, the court called his 

questioning of a witness “unintelligible” on three separate occasions. R.101, Trial 

Tr., PageID#898, 905, 908. 
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 The court did not permit Johnson to call any witnesses other than himself to 

testify in his defense during trial. On the first day of trial, Johnson named 

witnesses he intended to call, and the court informed him he would not be allowed 

to present any witnesses, because it did not believe Johnson timely submitted a 

witness list. R.100, Trial Tr., PageID#754. Johnson explained he had submitted the 

list, and the court clerk had just returned the list to him in an envelope. Id. at 

PageID#752. Without looking at the list or proof of submission Johnson offered, 

the court stated “[t]he issue has been addressed, and is done.” Id. at PageID#755. 

The court overruled Johnson’s repeated objections that this ruling violated his trial 

right to present witnesses in his defense. See, e.g., id. at PageID#753-55; R.101, 

Trial Tr., PageID#935; R.104, Sent. Tr., PageID#1257. 

  The government called C.J. as its first witness and asked her to read from a 

Facebook dialogue between her and Johnson. R.101, Trial Tr., PageID#772-807. 

When Johnson cross-examined C.J., the court cut it short after he requested another 

hour. Id. at PageID#933. After the court imposed this time limit, Johnson elected to 

have standby counsel take over for the remainder of trial. Id. at PageID#939-40. In 

that role, counsel declined to cross-examine multiple witnesses. See id. at 

PageID#986; R.102, Trial Tr., PageID#1154. 

  The court permitted two of Johnson’s former intimate partners, S.R. and 

R.T., to testify extensively about specific acts of domestic abuse from many years 
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prior. See R.102, Trial Tr., PageID#1145-47; 1151-54. Before trial, the court ruled 

“miscellaneous bad acts” were inadmissible and the government could not call S.R. 

or R.T. unless Johnson testified to a lack of intent. R.52, Order, PageID#254-55. 

  In contravention of its pretrial order, the court accepted testimony of S.R. 

and R.T., regarding specific acts of domestic violence far more extreme than the 

charged conduct. R.102, Trial Tr., PageID#1145-47; 1151-54. For example, R.T. 

alleged Johnson almost killed her 18 years ago, barricaded her in her room for 

hours, and kicked her with steel-toed boots. Id. at PageID#1151-52. Johnson was 

not present for the testimony of either witness because the court removed him from 

the courtroom after finding he had acted disruptively. Id. at PageID#1142. The jury 

convicted Johnson on all 13 counts. R.103, Trial Tr., PageID#1246-47.  

  Johnson appeared for sentencing with standby counsel. R.104, Sent. Tr., 

PageID#1252. Although Johnson faced a virtual life sentence, counsel’s statement 

filled less than two pages of typed transcript. Id. at PageID#1255-57. Counsel did 

not object to the PSR’s guidelines calculations, but Johnson did. Id. at 

PageID#1254-55. Nevertheless, the court applied the PSR calculations without 

change. See id. 

  The court accepted the PSR’s treatment of unlawful imprisonment under 

Michigan statute M.C.L. §750.349b as “analogous” to federal crimes such as 

kidnapping and abduction. Dkt.10, PSR, p.10. This count carried the highest 
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offense level and drove Johnson’s overall adjusted offense level. Id. at 14. 

Additionally, despite guideline language indicating witness tampering counts 

should be grouped as obstruction-of-justice enhancements, the court did not group 

counts 9–13. See id. at 12–14; see also U.S.S.G. §§3C1.1, 3D1.2(a)–(d). Instead, 

the court adopted a cross reference, §2X3.1, to heighten the offense level for each 

of these five witness tampering counts. Dkt.10, PSR, p.12–14. 

  With only a cursory reference to unspecified “factors” it considered, the 

court imposed an 864-month prison sentence running all 13 counts consecutively. 

R.104, Sent. Tr., PageID#1268. The court provided no rationale for the consecutive 

sentences.  

  Johnson timely appealed. R.93, Notice of Appeal, PageID#563. 
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SUMMARY OF THE ARGUMENT 
 

The district court deprived Johnson of his Sixth Amendment rights to 

counsel, to present a defense, and to compulsory process to present witnesses. The 

effect of this deprivation was exacerbated by numerous sentencing errors. 

First, the court erred in allowing Johnson to proceed pro se without an 

adequate inquiry into the knowing, intelligent, and voluntary nature of the waiver. 

The court failed to engage in a colloquy to assure Johnson understood the dangers 

of self-representation and never inquired into the voluntariness of the waiver. 

These errors are structural, and deprived Johnson of his Sixth Amendment right to 

counsel.   

Second, the court violated Johnson’s Sixth Amendment and due process 

rights to present a defense and to compulsory process when it forbade him from 

presenting any defense witness testimony but his own. Johnson maintained he 

mailed a witness list and subpoena requests to the court and standby counsel. 

Without looking at mailings he presented, the court found Johnson did not furnish 

it to standby counsel and forfeited his right to call a single defense witness. This 

exclusion of critical defense evidence was erroneous because it was arbitrary and 

disproportionate to the purposes witness lists are designed to serve. 

Third, the court violated Rule 404(b) by allowing two of Johnson’s former 

intimate partners to testify. The court erroneously allowed the government to 
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introduce eight to twenty-two-year-old allegations which were all either highly 

inflammatory or unrelated to the charged offenses. This testimony was also 

inadmissible under Rule 405 which bars evidence of such specific testimony on 

rebuttal. The testimony was particularly prejudicial because the imprisonment 

charge was so thinly supported. This error poisoned the jury’s perception of 

Johnson’s credibility and character. 

The cumulative effect of these trial errors was so prejudicial it rendered 

Johnson’s trial fundamentally unfair, depriving him of due process.  

Finally, the court committed reversible errors at sentencing. First, the court 

erred in finding the state law offense of unlawful imprisonment was analogous to 

the guideline concerning kidnapping. Second, the court misapplied the guidelines 

governing the grouping of offense counts and of enhancements when it imposed 

sentences for Counts 5–7 and Counts 9–13. Finally, the court erred when it ran 

Johnson’s sentences concurrently and did not reference the 18 U.S.C.§3553(a) 

factors. These errors produced a substantively unreasonable sentence. 

The magnitude of these errors—including denial of representation, the 

arbitrary exclusion of vital defense evidence, the admission of highly prejudicial 

evidence, the failure to follow procedural sentencing rules, and the substantively 

unreasonable sentence—requires reversal. On remand, this Court should reassign 

Johnson’s case to a different judge to preserve the appearance of justice.  
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ARGUMENT 
 

I. The court violated Johnson’s Sixth Amendment right to counsel by 
allowing Johnson to proceed pro se and by conducting an inadequate 
Faretta inquiry.  

 
The court erred when it allowed Johnson to proceed pro se without an 

adequate inquiry into the knowing, intelligent, and voluntary nature of the waiver 

of counsel. First, the court failed to ask Johnson a series of questions substantially 

similar to the model inquiry in the Benchbook for United State District Judges 

(“Benchbook”), as required by United States v. McBride. See 362 F.3d 360, 366 

(6th Cir.2004). Next, the court did not strongly admonish Johnson about his 

decision to proceed pro se. Instead, it blurred the line between pro se and standby 

representation, and affirmatively understated the risks Johnson faced. Finally, the 

court failed to inquire into the voluntariness of Johnson’s decision and did not 

make an express finding during the proceeding that Johnson knowingly, 

intelligently, and voluntarily waived his Sixth Amendment right. By failing to 

follow or substantially comply with the procedure outlined by this Court in 

McBride, the district court erred in accepting Johnson’s waiver of counsel.  

A. Standard of Review 
 
This Court should review the legal conclusion that Johnson waived his right 

to counsel de novo.  
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This Circuit has inconsistent precedent regarding the standard to apply in 

reviewing the validity of a waiver of the Sixth Amendment right to counsel. See 

McBride, 362 F.3d at 365-66. In United States v. Cromer, 389 F.3d 662, 679 (6th 

Cir.2004), this Court held that it reviews legal conclusions de novo and factual 

findings for clear error when a defendant alleges a deprivation of the right to 

counsel. Some panels, in contrast, have entirely omitted discussion of a standard, 

and instead, “engage in a thorough review of the colloquy between the district 

court judge and the defendant.” McBride, 362 F.3d at 365. Other panels have 

applied plain error review when the defendant makes no specific objection to 

continuing self-representation at trial. See United States v. Modena, 302 F.3d 626, 

630-31 (6th Cir.2002).  

Sister circuits, however, “uniformly apply a de novo standard of review to a 

district court’s conclusion of law that a defendant has waived his right to counsel.” 

McBride, 362 F.3d at 365 (citing United States v. Kimball, 291 F.3d 726, 730 (11th 

Cir.2002); United States v. Turner, 287 F.3d 980, 983 (10th Cir.2002); Lopez v. 

Thompson, 202 F.3d 1110, 1116 (9th Cir.2000) (en banc)). Because of the 

importance of the right to counsel, this Court should follow suit and review the 

issue de novo. 

 The denial of the right to counsel is structural error. Benitez v. United States, 

521 F.3d 625, 630 (6th Cir.2008). Therefore, this Court does not analyze “whether 
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the error was harmless or prejudicial.” Id. The right to counsel is so fundamental to 

a fair trial that “[i]f the accused…is not represented by counsel and has not 

competently and intelligently waived his constitutional right, the Sixth Amendment 

stands as a jurisdictional bar to a valid conviction and sentence.” Johnson v. 

Zerbst, 304 U.S. 458, 468 (1938).  

B. The court failed to ask Johnson questions substantially similar to the 
Benchbook model inquiry. 
 
Because the court did not conduct an inquiry substantially similar to the 

Benchbook, Johnson’s waiver of counsel was invalid. After a defendant invokes 

his right to self-representation, the court must determine whether the defendant’s 

waiver is knowing, intelligent and voluntary. Faretta v. California, 422 U.S. 806, 

835 (1975). In Faretta, the Supreme Court clarified a defendant “should be made 

aware of the dangers and disadvantages of self-representation, so that the record 

will establish that ‘he knows what he is doing and his choice is made with eyes 

open.’” Id. (citation omitted). 

To further protect a defendant’s rights, the district court must engage in a 

formal colloquy with the defendant substantially similar to the model inquiry in the 

Benchbook. McBride, 362 F.3d at 366. This Court requires this level of inquiry 

because the “dangers and disadvantages of self-representation during trial are so 

substantial.” Hill v. Curtin, 792 F.3d 670, 677 (6th Cir.2015). While the court need 

not use the exact language of the thirteen model questions and admonishment, it 
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must ask questions to elicit the same “relevant considerations.” United States v. 

Bankston, 820 F.3d 215, 224 (6th Cir.2016). These considerations include “‘the 

defendant’s familiarity with the law, … the gravity of the charges and the dangers 

of self-representation.’” Id. (citation omitted). When a court fails to make such an 

inquiry, the error warrants remand. Fowler v. Collins, 253 F.3d 244, 250 (6th 

Cir.2001).  

The court failed to engage in an adequate inquiry with Johnson. The court 

never questioned Johnson in a systematic way to determine whether his waiver was 

knowing, intelligent and voluntary. See R.46, Hrg. Tr., PageID#187-96. The court 

and Johnson instead had a tangential dialogue about evidence Johnson would like 

to introduce, his relationship with his former attorney, and the need for standby 

counsel. See id. at PageID#187-90. 

The court failed to ensure Johnson understood the gravity of the offenses he 

faced. One of the major objectives of the model inquiry is to make sure a defendant 

understands the seriousness of the offense. See Bankston, 820 F.3d at 227. The 

court must warn the defendant of the severity of the offenses once he expresses a 

desire to proceed pro se, “regardless of whether he has received [warnings] during 

prior criminal matters before the court.” United States v. Clemons, No. 97-6267, 

1999 WL 196568, at *4 (6th Cir. Mar. 3, 1999). The court satisfies this objective 

when it recites in detail “the charges and penalties” the defendant faces “to 
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ascertain if he had a clear understanding of the seriousness of the situation.” United 

States v. Curtis, 488 F. App’x 948, 950 (6th Cir.2012).  

For example, the court may ask “[D]o you understand the crimes you’re 

charged with in this case?” and after an affirmative answer from the defendant, 

ask: “[c]an you list them for me now?” Bankston, 820 F.3d at 224. Here, however, 

without naming the charges or penalties, the court stated, “You’re aware of the 

charges. You’re aware of the potential sentencing consequences, and you’re aware 

of the fact that you’re potentially engaging in an area where you don’t have the 

expertise to evaluate all the potential implications. You understand that, right?” 

R.46, Hrg. Tr., PageID#191. 

Unlike the acceptable inquiry in Bankston, the court did not ask Johnson to 

name the charges or describe the possible punishment Johnson might face. In fact, 

earlier in the hearing, Johnson stated he could face a 50-70 year sentence, and the 

court replied, “This is not – this is not 50 to 70 years.” R.46, Hrg. Tr., PageID#181. 

The court ultimately sentenced Johnson to over 70 years. Not only did the court 

fail to adequately warn Johnson of the potential consequences of a conviction, the 

court affirmatively gave Johnson incorrect information that minimized the dangers 

of self-representation.  

Additionally, the court failed to clarify that Johnson would proceed pro se 

moving forward. Another major objective of the colloquy is to ensure the 
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defendant understands just that. See Fed. Jud. Ctr., Benchbook 6 (6th ed. 2013) 

(requiring court to ask, “Do you understand that if you represent yourself, you are 

on your own? I cannot tell you or even advise you how you should try your case.”). 

Instead, the court continuously emphasized Johnson would have the assistance of 

standby counsel. This assurance downplayed the dangers of self-representation and 

confused the role of Johnson and his newly appointed standby.   

THE COURT: And you do understand that there are limits on the 
extent to which we’re going to permit you to introduce evidence about 
her or investigate her, potentially, and -- but the attorney will have the 
ability to review that with you. 
 
THE DEFEDANT: Okay. Will he also have the ability to -- now, how 
do my -- how do these subpoenas for evidence go? Will [the attorney] 
have to file them or can I file them? 
 
THE COURT: No, they -- if you’re going forward on your own, it’ll 
be your responsibility…You’ll also have a chance, in advance of 
doing that, to review that with the attorney. They’ll have a limited 
engagement until we have at least had an opportunity to get past this 
question on the information related to [C.J.]. Reasonable?  
… 
 
THE COURT: Good. We will promptly go to work to get counsel 
appointed…We’ll do that promptly with a view towards returning 
here within the next two weeks, after counsel having had an 
opportunity to consult with you. 
 

R.46, Hrg. Tr., PageID#192-93; 196-97.  

This exchange failed to clarify that Johnson would represent himself moving 

forward, which the Benchbook clearly requires. Fed. Jud. Ctr. supra at 6. 

Additionally, the court did not adequately explain the limited scope of standby 
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counsel’s role. The exchange between the court and Johnson looked nothing like a 

13-question colloquy meant to inform the defendant of the risks involved with self-

representation and assess a defendant’s understanding of the potential 

consequences in his case. Because the hearing did not satisfy these objectives, 

Johnson’s self-representation at the remaining critical stages violated the Sixth 

Amendment.  

C. The court did not strongly admonish Johnson about his decision to 
proceed pro se. 
 
The court further erred by not giving Johnson a strong warning that 

representation by counsel is strongly preferred to self-representation. After the 

colloquy with the defendant, the court must provide “a strong admonishment that 

the court recommends against the defendant trying to represent himself or herself.” 

United States v. Williams, 641 F.3d 758, 767 (6th Cir.2011). This requirement is 

satisfied where the court repeatedly encourages the defendant to seek the assistance 

of counsel. Curtis, 488 F. App’x at 951 (“I must advise you that in my opinion a 

trained lawyer will defend you far better than you can defend yourself in this case. 

I think it’s unwise of you to try to represent yourself…I strongly encourage you 

not to represent yourself in this case.”). 

 By contrast, the court here offered no clear admonishment after discussing 

the choice to proceed pro se with Johnson. Instead, the court simply asked, “Would 

that be your preference?” R.46, Hrg. Tr., PageID#192. When Johnson had practical 
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questions about how to proceed pro se, the court assured him, “You’ll also have a 

chance, in advance of doing that, to review that with the attorney.” Id. at 

PageID#193. These comments and others throughout the hearing diminished the 

importance of the decision to proceed pro se.  

The only time the court expressed hesitation about pro se representation was 

when the court mentioned in passing “it’s not advisable” at beginning of the 

inquiry. R.46, Hrg. Tr., PageID#187. Throughout the remainder of the hearing, the 

court appeared to agree with Johnson’s decision to proceed pro se. The district 

court’s agreeable disposition violated this Court’s requirement of a clear and firm 

warning of the dangers of self-representation before accepting a waiver of the 

Sixth Amendment right to counsel. 

D. The court failed to inquire into the voluntariness of the waiver or make 
an express finding of a valid waiver during the hearing. 
 
The court erred by failing to question whether Johnson voluntarily waived 

his Sixth Amendment right. After offering a strong admonishment about a 

defendant’s decision to proceed pro se, a court must inquire into the voluntariness 

of the waiver. See Fed. Jud. Ctr. supra at 7; see also Faretta, 422 U.S. at 835. This 

inquiry is important to ensure no one has coerced the defendant into self-

representation. The court made no inquiry into Johnson’s voluntariness to proceed 

without counsel, and thus erred.  
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 Additionally, the court failed to make a timely and express finding that 

Johnson knowingly, intelligently, and voluntarily waived his right to counsel. The 

court must make this express finding on the record. McBride, 362 F.3d at 366. The 

Benchbook directs the court to “say something to the following effect: I find that 

the defendant has knowingly and voluntarily waived the right to counsel. I will 

therefore permit the defendant to represent himself.” Fed. Jud. Ctr. supra at 7. This 

Court has found reversible error when the court failed to make any statement that 

the waiver was knowing, intelligent and voluntary. See United States v. Herrera-

Martinez, 985 F.2d 298, 302 (6th Cir.1993).  

The court must provide the statement during the colloquy itself. The court’s 

later finding of a valid waiver in the written order granting defendant’s motion to 

proceed pro se was insufficient. See R.39, Order, PageID#136. The court’s legal 

conclusions must be placed on the record as part of the court’s protective function 

to ensure the defendant is aware of the Constitutional rights he is waiving. See 

Fowler, 253 F.3d at 249-50. Because the court failed to base its order on any 

inquiry into voluntariness, the court erred in finding the waiver was voluntary. 

Ultimately, courts must “‘indulge every reasonable presumption against 

waiver’ of fundamental constitutional rights.” Zerbst, 304 U.S. at 464 (citation 

omitted). The court must assume a “protective function,” which includes a duty to 

investigate whether a waiver is knowingly, intelligently and voluntarily made. 
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Fowler, 253 F.3d at 249. The court failed to satisfy this mandate, and the error is 

structural in nature. Benitez, 521 F.3d at 630. Therefore, the Court must vacate 

Johnson’s conviction and remand for a new trial.  

II. The court violated Johnson’s Sixth Amendment and due process right 
to present a defense and right to compulsory process by forbidding him 
from presenting any witness testimony but his own.  

The court erred when it found Johnson had not submitted a witness list 

pretrial and he had therefore forfeited his right to present a single witness in his 

defense. See R.100, Trial Tr., PageID#753-55. The court ruled without considering 

the substance or basis of Johnson’s objection and without looking at documents 

Johnson said showed he attempted to submit his list by mail. Id.  

The court’s exclusion of all defense witnesses other than Johnson deprived 

Johnson of his Sixth Amendment rights to compulsory process and to present a 

defense. Washington v. Texas, 388 U.S. 14, 18-19 (1967). This ruling also deprived 

Johnson of his coextensive due process right to present witnesses in his own 

defense. Id. The court’s refusal to consider remedies less severe than blanket 

exclusion was arbitrary and disproportionate to the purposes witness lists are 

designed to serve. See Holmes v. South Carolina, 547 U.S. 319, 324 (2006). 

A. Standard of Review 
 
This Court reviews de novo whether an evidentiary ruling violated the Sixth 

Amendment right to compulsory process or to present a defense, United States v. 
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Hardy, 586 F.3d 1040, 1043 (6th Cir.2009), and whether an evidentiary ruling 

violated the Fifth Amendment due process right to present a defense. United States 

v. Cunningham, 679 F.3d 355, 374 (6th Cir.2012).  

Johnson preserved this issue by raising a contemporaneous objection to the 

rejection of his witness list on the first day of trial, citing Crane v. Kentucky, 476 

U.S. 683 (1986). R.100, Trial Tr., PageID#753.  Throughout the trial, he made this 

objection clearly and repeatedly. See, e.g., R.101, Trial Tr., PageID#934-36; 

R.102, Trial Tr., PageID#1122-24, 1138; R.103, Trial Tr., PageID#1210, 1218-19, 

1228. He stated, “I’ve asked you for exhibits[,]  . . . evidence, witnesses, and I’m 

being railroaded . . . and there’s evidence to show my innocence.” R.102, Trial Tr., 

PageID#1141. His objection was “specific enough to afford the district court an 

opportunity to address the particular claim,” United States v. Simmons, 587 F.3d 

348, 356 (6th Cir.2009), because he argued his right to present witness testimony 

in his defense was being violated. R.100, Trial Tr., PageID#753-54. 

B. The court erred in rejecting the witness list because it was arbitrary to 
presume Johnson was lying and to find improper submission of a 
witness list overrode the right to present a defense. 
 
“‘[A] defendant’s right to present a complete defense is violated when [inter 

alia] a [] court excludes important evidence on the basis of an arbitrary, 

mechanistic, or per se rule’” or ruling. Williams v. Mitchell, 792 F.3d 606, 622 (6th 

Cir.2015) (citation omitted). The court erred when it arbitrarily found improper 
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submission of a witness list overrode Johnson’s right to present a defense, and 

presumed Johnson was lying about his efforts to file it pretrial. R.100, Trial Tr., 

PageID#752-55.  

After Johnson identified his witnesses during voir dire, standby counsel 

informed the court he had not subpoenaed any witnesses and had just received 

Johnson’s witness list. R.100, Trial Tr., PageID#664, 751-52. Johnson stated he 

submitted this list in advance to standby counsel, his two former attorneys, and the 

court. Id. at PageID#752-53. Johnson explained an administrator had just returned 

letters he sent the court which included the list. Id. at PageID#752, 755.  

Johnson argued that regardless, he should still be allowed to call witnesses 

who were vital to his defense theory. Citing Crane v. Kentucky, 476 U.S. 683, he 

argued he had a right to present witnesses critical to his defense. R.100, Trial Tr., 

PageID#753-54 (naming four defense witnesses who knew C.J.). The court was 

not inclined to allow them to testify because they had not been subpoenaed. Id. at 

PageID#754-55. Johnson insisted he “submitted a list in a timely manner.” Id. at 

PageID#754. The court stated “I don’t believe you” without further inquiry. Id.  

Johnson then pleaded with the court: “I have proof here. I can show you. I 

have the letters from your courtroom saying that I’m trying to submit these lists.” 

R.100, Trial Tr., PageID#755. Without looking at the list, the court stated “[t]he 

issue has been addressed, and is done.” Id. Relying on a belief Johnson had “not 
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furnished the attorneys” his list, the court concluded: “You are not going to have 

witnesses . . . We’re done for today.” Id. at PageID#755-56. It was arbitrary to not 

so much as look at documents a pro se defendant submitted. 

The court also acted arbitrarily by implicitly finding its requirement that a 

witness list be properly submitted with the assistance of counsel pretrial overrode 

the right to present defense evidence in this particular case. The citation apprised 

the court that Johnson had a specific legal basis for his objection, but the court 

refused to consider its substance or merits. See R.100, Trial Tr., PageID#752-55.  

The court knew of Johnson’s intent to present an innocence or self-defense 

claim from his pretrial motions asserting C.J. falsely accused him. See, e.g., R.43, 

Opp. to Gov. Mot., PageID#142; R.50, Mot. to Deny Gov.’s 404(b) Evid., 

PageID#211. But because the court cut off Johnson, he could not make an offer of 

proof or otherwise show how and why his witnesses were “critical to [his] 

defense.” Chambers v. Mississippi, 410 U.S. 284, 302 (1973). Without this 

information, the court did not and could not assess whether procedural rules 

controlled. See id. Had the court done so, it would and should have found 

Johnson’s right to present a defense outweighed mechanistic application of the 

procedural rule.   
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C. The rejection of the witness list was disproportionate to the purposes a 
witness list is designed to serve.  

 
“‘[A] defendant’s right to present a complete defense is [also] violated’” 

where, as here, exclusion is “‘disproportionate to the purposes [a procedural rule] 

is designed to serve.’” Williams, 792 F.3d at 622 (citation omitted). The court was 

obligated to apply the “proportionality test of Rock [which] measures the 

restrictions on a defendant’s right to present a defense against the ‘purposes 

[witness lists] are designed to serve.’” Ferensic v. Birkett, 501 F.3d 469, 476 (6th 

Cir.2007) (citation omitted). Assuming arguendo Johnson did not properly submit 

a witness list, this was not one of the “most egregious cases” in which excluding 

material evidence was justified. Id. Because Johnson did not “wil[l]fully and 

purposefully [choose] not to disclose” his list until trial, the court erred by not 

considering less severe remedies, such as a continuance. Hardy, 586 F.3d at 1044.  

Applying the “fact-intensive disproportionality inquiry” here, the court’s 

refusal to accept Johnson’s witness list was disproportionate to the three general 

purposes a witness list serves. See Ferensic, 501 F.3d at 479. The purposes a 

witness list should serve include preventing ambush at trial, ascertaining whether 

prospective jurors know witnesses, and allowing the trial to proceed in an orderly 

manner. See generally Cary Clennon, Pre-Trial Discovery of Witness Lists: A 
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Modest Proposal to Improve the Administration of Criminal Justice in the Superior 

Court of the District of Columbia, 38 CATH. U. L. REV. 641, 655-61 (1989). 

First, permitting defense witnesses would not have amounted to trial by 

ambush because the government knew Johnson intended to call witnesses in 

support of his self-defense claim. At a motion hearing two months before trial, 

Johnson said he anticipated calling his cousin (Ashley Mazur) and her boyfriend 

who had witnessed C.J. provoke a physical fight in Saginaw at Maple Gardens bar. 

R.98, Hrg. Tr., PageID#593 (June 20, 2019) (government’s motion to suppress 

C.J.’s prior sexual assault allegations against F.T.). They also observed C.J. 

punching Johnson which left bruises. Id. This supported his claim that C.J. initiated 

the altercation in her home on October 24, 2018 and Johnson responded in self-

defense. See R.102, Trial Tr., PageID#1075, 1077-78 (Johnson testifying C.J. 

“charged [hi]m with a green bottle” and hit him). The government did not move to 

exclude this evidence or object to it.  

Second, Johnson named four defense witnesses during voir dire. R.100, Trial 

Tr., PageID#663-64. He also stated he wanted to question C.J., agent Steven 

Larson and his mother Robin Johnson who were on the government’s list. Id. This 

information enabled the court to assess whether any jurors should have been 

dismissed for cause because of relationships with witnesses or related conflicts.  
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Third, the court’s interest in trial running in an orderly manner was not 

inconsistent with Johnson’s right to compulsory process. During the brief colloquy 

about the witness list, the court expressed concern that Johnson’s witnesses were 

“at risk of [] not appearing” because they had not been subpoenaed. R.100, Trial 

Tr., PageID#754. Moments before, standby counsel stated he was not inclined to 

try to contact witnesses that day because it was the “final hour” and they were “in 

trial.” Id. at PageID#752.  

Had the court directed standby counsel to assist Johnson, counsel could have 

subpoenaed the four witnesses to appear on the fourth day of trial, August 23, 

2019, or later if the case was continued. Voir dire and opening arguments required 

one court day. R.100, Trial Tr., PageID#619-756 (August 20). The government 

presented its case over two days. R.101, Trial Tr., PageID#757-995 (August 21); 

R.102, Trial Tr. PageID#996-1061 (August 22). Had the court directed counsel to 

do so, standby counsel could have subpoenaed the witnesses that same week. 

D. This Court has never permitted wholesale exclusion of all defense 
witnesses, other than the defendant himself, in cases addressing the 
Sixth Amendment right to present a defense and to compulsory process.  
 
This Court has never held that exclusion of all defense witnesses except the 

defendant affords him the “meaningful opportunity to present a complete defense” 

which “the Constitution guarantees” him. Holmes, 547 U.S. at 324. To the 

contrary, in a related context, this Court made clear that “categorical exclusion of 
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[] relevant [defense] evidence” at the penalty phase violates the due process right 

to present a defense and is contrary to clearly established federal law. Williams, 

792 F.3d at 622-23 (excluding defense evidence after a cutoff date, while admitting 

government evidence from the same period, was arbitrary and disproportionate). 

Bennett v. Scroggy is instructive. 793 F.2d 772, 777 (6th Cir.1986) (granting 

habeas relief for violations of Sixth Amendment right to compulsory process and 

due process right to present a defense). In Bennett, the court denied the petitioner-

defendant’s request for a one-day continuance to secure attendance of a 

subpoenaed witness who would testify the victim would be likely to attack with a 

knife. Id. at 774. Bennett was the only person permitted to testify about the 

victim’s reputation for violence in support of his self-defense claim. Id. at 776. 

This Court found Bennett was deprived of his Sixth Amendment and due 

process rights to present defense witnesses; the failure to grant a continuance 

“effectively denied [him] the opportunity to present his only defense.” Bennett, 793 

F.2d at 777. The testimony of someone other than Bennett about the victim’s 

reputation “was critical to [his] defense…especially [] in light of the prosecutor’s 

closing argument, which suggested that [Bennett’s] statements on the stand about 

[the victim’s] reputation were merely self-serving.” Id. at 776-77.  

Here too, Johnson was the only witness permitted to testify to his accuser’s 

reputation for violence. The defense witness’ excluded testimony was especially 
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critical to Johnson’s self-defense claim because, as in Bennett, the government 

“capitalized on its absence during [its] closing argument,” Bennett, 793 F.2d at 

775, stating “[t]here was nothing about [C.J.] coming at him with a bottle, 

[Johnson] defending himself” in the record. R.103, Trial Tr., PageID#1187.   

Perhaps because Johnson did testify to both facts, the government argued 

Johnson’s testimony “can’t be believed” and that he’s a “liar.” R.103, Trial Tr., 

PageID#1231-32. The government pointed to S.R. and R.T.’s testimony about past 

bad acts, asserting this went to “his credibility” in stating he is not a domestic 

abuser. Id. at PageID#1232. The government also faulted Johnson for producing 

“zero evidence whatsoever” regarding C.J.’s prior false allegations or poor 

character which Johnson discussed in opening, before the court informed him he 

would not be able to call a single witness. R.103, Trial Tr., PageID#1187-88 

(“Don’t you think we would have heard some [evidence] if some existed?”). This 

argument exacerbated and capitalized on the negative impact of the court’s error in 

denying Johnson the opportunity to call witnesses to discredit C.J. 

Ferensic v. Birkett is also analogous to this case. 501 F.3d at 470 (granting 

habeas relief for violation of Sixth Amendment right to present a defense). There 

the state court excluded testimony from an eyewitness identification expert 

because counsel submitted the expert’s report approximately seven weeks late, and 

mailed it to the government eleven days before trial. Id. at 471. The state court 
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excluded the testimony because it was the defense’s “responsibility to chase up the 

expert to ensure compliance” with the deadline. Id. 

This Court disagreed, concluding the state court deprived Ferensic of his 

Sixth Amendment right to present a defense under the more exacting habeas 

standard requiring a violation of clearly established federal law. Ferensic, 501 F.3d 

at 470. The state court erred by applying an “outcome-based prejudice standard” 

instead of “the arbitrary-or-disproportionate standard” mandated by the Supreme 

Court. Id. at 475-76. Under the proportionality standard, “only egregious violations 

involving, for example, ‘willful misconduct’ on the part of the defendant or his 

counsel will justify the exclusion of material evidence.” Id. at 476. 

Because Johnson, like Ferensic, did not willfully violate the court’s order, 

the court erred by ordering wholesale exclusion of non-cumulative, relevant 

testimony. See Section II.C. supra. Johnson’s failure to subpoena relevant 

witnesses by the start of trial was not for lack of diligence on his part. See, e.g., 

R.100, Trial Tr., PageID#751-52 (standby counsel “received approximately 75 

handwritten letters from Mr. Johnson” requesting subpoenas and other assistance). 

Johnson’s witnesses would have bolstered his testimony by providing the 

jury with different, unbiased reasons to question C.J.’s credibility.  The lack of 

specificity in the record is due to no fault of Johnson’s who, unlike Ferensic, was 

not allowed to make an offer of proof prior to exclusion. Ferensic, 501 F.3d at 479. 
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E. Depriving Johnson of his right to present evidence and to compulsory 
process to subpoena favorable witnesses was not harmless. 

 
Due to the court’s errors, the jury had no basis other than Johnson’s word to 

suspect C.J. had a reputation for violence or her credibility was worth questioning. 

The error was not harmless because the “jury had no basis beyond defense 

counsel’s word” to doubt the reliability of the government’s evidence. Ferensic, 

501 F.3d at 482.  

The court made its error worse by admitting multiple witnesses to bolster 

C.J.’s credibility. This included S.R. and R.T., see section III.C, infra, and social 

worker Holly Rosen, who testified about behavioral patterns of domestic violence 

victims. R.101, Trial Tr., PageID#951-70. This Court cannot say that depriving 

Johnson of his right to present evidence in support of his self-defense claim—

especially in light of the cumulative effect of government witnesses to support C.J., 

such as S.R., R.T., and Rosen— did not substantially influence the jury’s decision. 

See Ferensic, 501 F.3d at 481.  

   III. The court erred when it permitted two of Johnson’s former partners to 
testify about specific, and highly prejudicial, prior bad acts of domestic 
abuse which were inadmissible under Rules 403, 404 and 405. 

 
The court erred when it permitted two of Johnson’s former partners, S.R. 

and R.T., to testify about specific prior acts of domestic violence which allegedly 

occurred between eight to 22 years before trial. R.102, Trial Tr., PageID#1148, 
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1151. While some of the allegations may have been analogous to the charged 

offenses, others were not; the claims of attempted murder, stalking, and other 

dissimilar physical abuses were much different and highly inflammatory. Id. at 

PageID#1144-54. Moreover, the times of the supposed acts were not specified. 

This testimony was inadmissible as other acts evidence under Rules 403 and 

404(b) because the court did not have a non-propensity purpose for admission of 

this highly inflammatory testimony, nor did the court identify one for the jury. See 

R.103, Trial Tr., PageID#1167-68. These “specific instances” were also 

inadmissible for rebuttal under Rules 404(a)(2) and 405 because character was not 

an essential element of the charges or defense. This evidence was particularly 

devastating to Johnson’s defense against unlawful imprisonment, which was 

supported only by C.J.’s testimony and alone resulted in a 180-month sentence.  

A. Standard of Review 

In reviewing evidentiary determinations, factual determinations are 

generally reviewed for clear error, and legal conclusions are reviewed de novo. 

United States v. McDaniel, 398 F.3d 540, 544 (2005). This Court reviews 404(b) 

claims using a three-step inquiry which tracks the standard in Huddleston v. United 

States, 485 U.S. 681, 691 (1988). United States v. Clay, 667 F.3d 689, 693 (6th 

Cir.2012).  
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Johnson preserved his evidentiary claims through a contemporaneous 

objection, stating, “I totally object to this”—referring to S.R. and R.T.’s 

testimony—because inter alia “no dates, [and] no times [were] offered.” R.102, 

Trial Tr., PageID#1086-87. Before trial, he filed a response opposing the 

government’s motion to introduce S.R. and R.T.’s testimony under 404(b) and 

objected at the corresponding hearing. R.50, Mot. to Deny Gov.’s 404(b) Evid., 

PageID#211; R.98, Hrg. Tr., PageID#599 (“object[ing] to the 404(b)”). This Court 

should “liberally construe[]” Johnson’s pro se objections. United States v. 

Smotherman, 838 F.3d 736, 739 (6th Cir.2016).  

Whether an abuse of discretion or an error of law in interpreting Rules 404 

and 405, the court’s errors were not harmless. 

B. The court failed to identify a legitimate non-propensity purpose under 
404(b).  
 
The court admitted testimony, purportedly under 404(b), of imprisonment, 

strangulation, stalking, kicking, and other physical abuse. The three steps for 

admission under 404(b) require a court to find (1) other acts occurred (reviewed for 

clear error), (2) the acts were admissible for a legitimate 404(b) purpose (de novo), 

and (3) the probative value of the evidence was not substantially outweighed by 

unfair prejudice (abuse of discretion). Clay, 667 F.3d at 693. Assuming arguendo 

the court did not clearly err in finding the acts occurred, it nonetheless erred in the 
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second and third steps: the testimony served no legitimate non-propensity purpose 

and its probative value did not outweigh its prejudicial effect. 

Before trial, the court granted Johnson’s motion to exclude 404(b) evidence 

in part, ruling S.R. and R.T. could not testify in the government’s case in chief. 

R.52, Order, PageID#254. The court explained “only those acts [] responsive to the 

hypothetical defenses of accident or lack of intent c[ould] be admitted,” provided 

the allegations were “substantially similar and reasonably near in time” to the 

charges and not otherwise barred by 403. Id. The scope of S.R. and R.T.’s 

testimony “would have to be limited to the alleged acts of choking and unlawfully 

imprisoning, not to miscellaneous bad acts” which were not “probative of [his] 

intent to choke and unlawfully imprison C.J.,” such as stalking. Id. at PageID#255.  

At trial, the court erred by permitting S.R. and R.T. to testify because there 

was no legitimate non-propensity purpose for admitting this evidence. After 

Johnson’s direct examination, the government argued S.R. and R.T. should be 

permitted to rebut Johnson’s testimony that he had never choked a woman or held 

a woman against her will. R.102, Trial Tr., PageID#1086. The court agreed with 

the government that “[w]ithout question” Johnson had “opened the door to 

404(b),” but did not identify a legitimate 404(b) purpose for admissibility, during 

this colloquy or before their testimony. See id. at PageID#1086-87, 1143-44. 
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Motive, identity, plan, accident, and other 404(b) purposes were not raised in 

Johnson’s direct examination. 

Johnson objected on the ground that there were “no dates, no times offered” 

for the past acts. R.102, Trial Tr., PageID#1087. His objection was well-founded; 

other acts evidence of intent must be “substantially similar and reasonably near in 

time” to the charges. United States v. Haywood, 280 F.3d 715, 721 (6th Cir.2002). 

The court’s prior order also required the government provide information 

“regarding the timing and circumstances of those prior bad acts.” R.52, Order, 

PageID#255n.5. But the court did not respond to the objection’s substance. Instead, 

it bypassed a required inquiry, specifically that the past acts were timely and 

probative of a material issue other than character. Huddleston, 485 U.S. at 686.  

Nor did the jury instructions identify a legitimate 404(b) purpose. See United 

States v. Jackson, 918 F.3d 467, 483 (6th Cir.2019). The court instead instructed 

that the other acts could be considered to rebut Johnson’s trial testimony. R.103, 

Trial Tr., PageID#1167-68. Specifically, if jurors “f[ou]nd the defendant did those 

[prior acts] acts, [they] c[ould] consider [S.R. and R.T.’s testimony] as it relates to 

the [g]overnment’s claim to rebut the defendant’s testimony that the defendant had 

not engaged in any such acts before.” Id. This permitted the jury to consider the 

evidence for propensity, that is, “if he did it here, he probably did it before too.” 
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The most obvious purpose of the evidence—and the one the jury most likely 

assumed given the confusing instruction—was to show Johnson was a bad person 

who commits bad acts. A key theme of the government’s closing argument was 

attacking Johnson’s character, describing him as “a whiny little punk” and “a total 

manipulator” who “would never take any responsibility for his actions,” suggesting 

he testified falsely. R.103, Trial Tr., PageID#1212, 1216. This is “the very kind of 

reasoning—i.e., once a [domestic abuser], always a [domestic abuser]—which 

404(b) excludes.” United States v. Bell, 516 F.3d 432, 444 (6th Cir.2008).  

C. The prejudicial effect of the prior allegations, remote in time from the 
charged offenses, substantially outweighed their probative value under 
403 and 404(b).  
 
The court abused its discretion by implicitly holding S.R. and R.T.’s 

allegations were sufficiently probative as to outweigh their significant prejudice to 

Johnson. See R.102, Trial Tr., PageID#1085-87, 1143-44 (not discussing 403, 

balancing, probativeness, or prejudice). It also erred by not making an express 

determination under Rule 403, id. at 1087, the required third step to admit 404(b) 

evidence. United States v. Merriweather, 78 F.3d 1070, 1078 n.1 (6th Cir.1996). 

Even if the court—on this record—had made such a finding, it could not 

have adequately balanced the evidence’s prejudice against any probative value, 

because it lacked information about the past acts’ timing and specifics. The court 

did not require the government to provide these details, despite standby counsel 
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and Johnson’s requests for an offer of proof outside the presence of the jury. See 

R.102, Trial Tr., PageID#1060, 1087, 1143-44. Its decision was also contrary to its 

pretrial order requiring this information, R.52, Order, PageID#255n.5.  

S.R. and R.T.’s allegations carried limited probative value of Johnson’s 

intent because they were neither similar nor temporally proximate to the charges. 

United States v. Asher, 910 F.3d 854, 860 (6th Cir.2018). The alleged other acts 

occurred between eight and twenty-two years prior and were not reasonably near in 

time to the charged conduct. Id. at 861 n.4; R.102, Trial Tr., PageID#1148, 1151. 

Likewise, R.T. and S.R.’s allegations of stalking, kicking, and other physical abuse 

were dissimilar and required careful scrutiny.  

Equally important, the other act allegations were highly prejudicial. 

According to the testimony, Johnson “almost killed [R.T.] 18 years ago” and more 

recently “stalked [S.R. for a] whole eight or nine years.” R.102, Trial Tr., 

PageID#1149, 1151. S.R. testified she “had to get multiple restraining orders [and] 

had to move” to escape the abuse. Id. at PageID#1149. R.T. also testified Johnson 

“did other forms of violence” such as “kicking [her] with steel-toed boots in [her] 

leg.” Id. at PageID#1152. The court failed to grapple with the highly inflammatory 

nature and prejudice of the testimony. 

The other acts analogous to those described by C.J. were unfairly prejudicial 

because they were more serious and had greater inflammatory potential. See Asher, 
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910 F.3d at 862. Given the relative dearth of evidence of unlawful imprisonment, it 

is highly likely the jury relied on this testimony to convict on that count, resulting 

in the highest consecutive sentence of 15 years. R.104, Sent. Tr., PageID#1268. 

In contrast to S.R. and R.T.’s allegations of appalling acts such as 

barricading them in their homes, C.J. testified Johnson stood blocking the door of 

her bedroom for about half an hour R.101, Trial Tr., PageID#765-67, 769. She did 

not recall whether she asked Johnson if she could leave the room, id. at 

PageID#768, and did not mention imprisonment until at least her third police 

interview. Id. at PageID# 941-42.  

Conversely, R.T. testified unequivocally Johnson “strangled [her] and he 

barricaded [her] in [her] bedroom” for hours with “all the furniture up against the 

door.” R.102, Trial Tr., PageID#1152. Another time, she said, he “held [R.T.] 

hostage in an abandoned home” and “forced [her] into a vehicle as he placed his 

hand on a hammer hatchet.” Id. at PageID#1153. R.T.’s testimony was uniquely 

damaging and would have had a profound effect on any reasonable juror.  

S.R., in turn, testified that in 2011 Johnson put his hands around her neck 

and simultaneously “headbutted” her with “his full force.” R.102, Trial Tr., 

PageID#1146. On two occasions he “wouldn’t let [her] leave [her] house.” Id. 

When the jury learned Johnson had previously committed extreme versions of the 

same crimes, the information must have had a powerful and prejudicial impact. See 
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United States v. Johnson, 27 F.3d 1186, 1193 (6th Cir.1994). The evidence’s 

limited probative did not outweigh its powerfully prejudicial effect. See id. 

D. S.R. and R.T.’s testimony was also inadmissible as character evidence 
under 404(a)(2)(A) and 405(b), because Johnson’s character was not an 
essential element of the charge or of his defense. 
 
The court erred as a matter of law by allowing the government to introduce 

evidence of specific instances of Johnson’s prior conduct to rebut his testimony 

suggesting he had a trait for peacefulness or law-abidingness. See R.102, Trial Tr., 

PageID#1086-87. The government asserted Johnson “said he never choked a 

woman, never held a woman against her will” and they had two witnesses who 

would testify that “he strangled them and he held [them] against their will.” Id. at 

PageID#1086. The jury instruction then effectively permitted the jury to consider 

their testimony for character or propensity. See Section III.B. supra.  

Rule 404(a)(2)(A) may have permitted the government to offer affirmative 

evidence of Johnson’s pertinent traits after he testified to his good character, but 

the form of that evidence was limited by 405. United States v. Franco, 484 F.3d 

347, 352 (6th Cir.2007). Rule 405(b) provides that when character is an element in 

a claim, charge, or defense, it may be proved by evidence of specific instances of 

conduct. United States v. Hazelwood, 979 F.3d 398, 409-10 (6th Cir.2020). In all 

other cases, 405 forbids proof in that form, and only permits reputation or opinion 

testimony. Id.  
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Here, the evidence exceeded the bounds of Rule 405. Johnson’s character 

was not an essential element of any charged offense because “proof, or failure of 

proof, of the character trait by itself [would not] actually satisfy an element of the 

charge, claim, or defense.” United States v. Keiser, 57 F.3d 847, 856 (9th 

Cir.1995); R.70, Jury Instructions, PageID#438-46. Nor was proof of character an 

essential element of Johnson’s innocence and self-defense claims. Cf. Franco, 484 

F.3d at 352 (predisposition as an essential element of an entrapment defense).  

The court erred when it permitted R.T. and S.R. to testify on direct 

examination about specific claims of strangulation, imprisonment, harassment, 

stalking, kicking, and other physical abuse. See Section III.C. supra. The only 

permissible proof of character was opinion or reputation testimony. Keiser, 57 F.3d 

at 856. This detailed testimony on direct examination was the type of “‘extrinsic 

evidence’ of specific instances of the defendant's conduct” which “405[b] bars the 

government from introducing” in its rebuttal case. Hazelwood, 979 F.3d at 406.  

E. The court’s error of law in interpreting Rules 403, 404 and 405 was not 
harmless because of the extreme nature of the allegations. 
 
The erroneous admission of R.T. and S.R.’s testimony that Johnson 

attempted murder and beat women was not harmless. It is doubtful “anyone could 

scrub all traces clean from one's mind regardless of the quantum of evidence 

presented.” Hazelwood, 979 F.3d at 415. There is a strong danger the jury inferred 
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Johnson “is an evil person inclined to violate the law.” Huddleston, 485 U.S. at 

686; see e.g., R.103, Trial Tr., PageID#1212, 1216, 1232.  

Nor was other evidence so overwhelming as to make the error harmless. 

Asher, 910 F.3d at 863-64 (error was not harmless where evidence of guilt “was 

strong, but not overwhelming”). The evidence supporting the imprisonment charge 

was thin, supported only by C.J.’s testimony. See R.101, Trial Tr., PageID#940-43. 

Whereas C.J. reported all other allegations on the day they occurred, she did not 

report imprisonment until at least the third time she spoke with police. R.101, Trial 

Tr., PageID#941-42. While C.J. sent many Facebook messages about this case, she 

never stated Johnson held her against her will. Id. at PageID#940-41. In contrast, 

the witness tampering counts were supported by letters corresponding with dates in 

the superseding indictment.   

Without an adequate relevant jury instruction to cure the testimony’s high 

potential for prejudice, this Court cannot conclude the error did not influence the 

jury, or had but very slight effect. Kotteakos v. United States, 328 U.S. 750, 764 

(1946). These errors therefore were not harmless and reversal is necessary. 

   IV.  Even if the court’s errors were individually harmless, the errors’ 
cumulative effect was so prejudicial that it rendered Johnson’s trial 
fundamentally unfair in violation of due process. 

 
Assuming arguendo the court’s errors in depriving Johnson of his right to 

present a defense and admitting highly damaging character evidence were harmless 
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in isolation, the errors cumulatively produced a fundamentally unfair trial in 

violation of due process. United States v. Adams, 722 F.3d 788, 832 (6th Cir.2013). 

A. Standard of Review 
 

This Court reviews claims of cumulative error for fundamental fairness. 

Walker v. Engle, 703 F.2d 959, 962 (6th Cir.1981). 

To obtain a new trial based upon cumulative error, a defendant must show 

the combined effect of individually harmless errors was so prejudicial as to render 

his trial fundamentally unfair. United States v. Parker, 997 F.2d 219, 221 (6th 

Cir.1993). 

B. The cumulative effect of the court’s multiple errors violates due 
process. 

With respect to Johnson’s constitutional right to present a defense, the 

court’s refusal to allow a single witness to corroborate Johnson’s testimony about 

C.J.’s violent character resulted in a trial in which he could not substantiate his 

self-defense theory. Nor could he meaningfully challenge government witnesses 

who the court permitted to bolster C.J.’s credibility. See Sections II.D-II.E supra. 

The court exacerbated the effects of its constitutional error by admitting S.R. 

and R.T.’s testimony under Rule 404(b). See Section III supra. “The trial was 

inflamed by marginally relevant. . . highly prejudicial” evidence, shifting the trial’s 

focus from the charged offenses to Johnson’s prior bad acts. Walker, 703 F.2d at 
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968-69. This evidentiary imbalance was highly prejudicial, poisoning the jury’s 

perception of Johnson’s character. 

 The cumulative effect of the court’s denying Johnson the necessary tools to 

present a defense while admitting highly inflammatory testimony rendered the trial 

fundamentally unfair, depriving him of due process. Adams, 722 F.3d at 832. Thus, 

this Court must remand for a new trial. Parker, 997 F.2d at 222 (remanding due to 

cumulative prejudice for a combination of evidentiary and indictment errors). 

   V.  The district court committed numerous sentencing errors, including 
Guideline miscalculations and the unreasoned imposition of consecutive 
sentences. 

 
The district court committed multiple errors in imposing Johnson’s 864-

month (72-year) sentence. These errors included: 1) improperly finding the state 

law offense of unlawful imprisonment had an analogous offense in Count 1; 2) 

imposing discrete consecutive sentences for Counts 5–7, which had been grouped; 

3) improperly scoring witness tampering Counts 9–13 as separate substantive 

offenses rather than as an enhancement to Count Group 1; 4) imposing, without 

explanation, consecutive sentences; and 5) failing to demonstrate consideration of 

the 18 U.S.C. §3553(a) factors in determining the sentence. Collectively, these 

errors produced a procedurally and substantively unreasonable sentence. 
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A. Standard of Review 
 

This Court reviews procedural-reasonableness claims for abuse of discretion, 

and assesses whether the district court “properly calculated the applicable [] 

Guidelines range; [] considered the [] §3553(a) factors … ; and [] adequately 

articulated its reasoning for imposing the particular sentence chosen.” United 

States v. Bolds, 511 F.3d 568, 581 (6th Cir.2007).  

With respect to the district court’s calculation of the Guidelines range, 

Johnson was proceeding pro se and objected to the calculations in their totality.  

See R.104, Sent. Tr., PageID#1255. Accordingly, this Court reviews factual 

findings for clear error and legal conclusions de novo. Bolds, 511 F.3d at 579. This 

de novo review includes the court’s interpretation of the Guidelines provisions. 

United States v. Gresser, 935 F.2d 96, 100 (6th Cir.1991). 

 Assuming, arguendo, the Court finds the objection inadequate, this Court 

reviews procedural-reasonableness challenges for plain error. United States v. 

Vonner, 516 F.3d 382, 385 (6th Cir.2008). This requires “‘(1) error, (2) that is 

plain, and (3) that affect[s] substantial rights’ if ‘(4) the error seriously affect[s] the 

fairness, integrity, or public reputation of judicial proceedings.’” United States v. 

Buchanan, 933 F.3d 501, 508 (6th Cir.2019) (alterations in original) (citation 

omitted). The Supreme Court has clarified that Guidelines miscalculations satisfy 

this standard because “an error resulting in a higher range than the Guidelines 
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provide usually establishes a reasonable probability that a defendant will serve a 

prison sentence that is more than ‘necessary’ to fulfill the purposes of 

incarceration.” Rosales-Mireles v. United States, _ U.S. _, 138 S. Ct. 1897, 1907 

(2018) (citations omitted). 

The substantive-reasonableness inquiry “ask[s] whether the district court [] 

imposed a sentence that is ‘greater than necessary’” to comport with the goals of 

18 U.S.C. §3553(a). United States v. Perez-Rodriguez, 960 F.3d 748, 753 (6th 

Cir.2020) (citation omitted). Substantive-reasonableness claims are reviewed for 

abuse of discretion; “a defendant is not required to preserve [them] for appellate 

review.” United States v. Taylor, 800 F.3d 701, 713 (6th Cir.2015) (citation 

omitted).  

B. U.S.S.G. §2A4.1 is not analogous to the state law offense of unlawful 
imprisonment. 
 

The district court erred when it used U.S.S.G. §2A4.1 (Kidnapping, 

Abduction, Unlawful Restraint) as the analogous federal guideline to the Michigan 

state law offense of unlawful imprisonment. In Count 1, Johnson was charged with 

unlawful imprisonment, M.C.L. §750.349b and 18 U.S.C. §§13, 1151, and 1152. 

See R.9, Superseding Indictment, PageID#30. There is no federal guideline for this 

offense. See id. Accordingly, the court was required to “apply the most analogous 

offense guideline. If there is not a sufficiently analogous guideline, the provisions 

of 18 U.S.C. §3553 shall control.” U.S.S.G. §2X5.1 (Other Felony Offenses). 
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 The court used the PSR’s recommendations, unaltered, to sentence Johnson. 

See R.104, Sent. Tr., PageID#1254–55; Dkt.10, PSR, p.34. The PSR determined 

the most analogous offense guideline to unlawful imprisonment was §2A4.1, with 

a base offense level of 32, and used this guideline to calculate Johnson’s adjusted 

offense level in Count Group 1. See Dkt.10, PSR, p.10, 14. The importance of this 

calculation cannot be overstated: Count Group 1, driven by §2A4.1, resulted in the 

highest sentence Johnson received, which the court ran consecutively. See R.104, 

Sent. Tr., PageID#1268. Moreover, because this count group carried the highest 

offense level, it was the baseline for the multiple-count adjustment and drove other 

aspects of the sentencing calculation. See Dkt.10, PSR, p.14. 

The unlawful imprisonment charge alleged Johnson “refused to allow C.J. to 

leave [her bedroom].… At various times throughout the argument, [he] blocked the 

doorway and pushed C.J. on the bed in order to prevent her from leaving.” Dkt.10, 

PSR, p.6. C.J. testified she was held in her room for about 30 minutes. See R.101, 

Trial Tr., PageID#769. 

This is not comparable conduct to any of the federal offenses chargeable 

under §2A4.1. See United States v. Epley, 52 F.3d 571, 581 (6th Cir.1995). The 

guideline references “ransom demand[s],” U.S.S.G. §2A4.1(b)(1); “permanent or 

life-threatening bodily injury,” §(b)(2); and holding the person captive for greater 

than seven or thirty days, §§(b)(4)(A)–(B). No such offense characteristics were 
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even hinted at in Johnson’s case, which demonstrates how distant Johnson’s 

alleged offense was from the conduct contemplated in §2A4.1. Section 2A4.1 is 

not sufficiently analogous to his conduct to be used as the federal guideline. 

This Court should apply Epley, which addressed whether §2A4.1 was 

sufficiently analogous to Kentucky’s nearly identical unlawful imprisonment 

statute. Compare K.R.S. §509.020(1) (“A person is guilty of unlawful 

imprisonment in the first degree when he knowingly and unlawfully restrains 

another person under circumstances which expose that person to a risk of serious 

physical injury.”) with M.C.L. §750.349b(1)(b) (“A person commits the crime of 

unlawful imprisonment if he … knowingly restrains another person … [and] the 

restrained person is secretly confined.”). In Epley, this Court examined the 

elements of the state statute and found “the elements … under Kentucky law are 

far less serious than the federal crimes sentenced under §2A4.1” and held “[t]he 

defendants did not commit … any analogous state law offense.” 52 F.3d at 582. 

The elements of M.C.L. §750.349b are, likewise, less serious than the federal 

crimes covered under the guideline. 

Because the state statute is not analogous to §2A4.1, the court should have 

sentenced Johnson by looking to 18 U.S.C. §3553. See U.S.S.G. §2X5.1. By 

failing to do so, the court committed reversible error. 
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C. The court erred in imposing separate sentences for witness 
tampering counts 5–7 that had been grouped pursuant to U.S.S.G. 
§3D1.2(c). 
 

The district court further erred by imposing separate sentences for counts 

that had been grouped, thereby contravening the Sentencing Guidelines’ objectives 

in grouping related offenses together under §3D1.2(c). 

The court grouped Johnson’s thirteen convictions into three count groups 

and five freestanding counts under §3D1.2(a)–(d). These count groups were: 

 Count Group 1: Counts 1, 5, and 8. 
 Count Group 2: Counts 2, 3, and 6. 
 Count Group 3: Counts 4 and 7. 
 

Dkt.10, PSR, pp.10–14. It did not group Counts 9–13. Id. 

 Offenses should be grouped when the counts “involv[e] substantially the 

same harm.” U.S.S.G. §3D1.2. The grouping rules exist to “prevent ‘the possibility 

that an arbitrary casting of a single transaction into several counts will produce a 

longer sentence’ … [and] to limit the significance of the prosecutor’s charging 

decision to prevent multiple punishment” for the same harm. United States v. 

Wilson, 920 F.2d 1290, 1294 (6th Cir.1990) (citation omitted). Within an offense 

group, the most serious offense dictates the base offense level, and other offenses 

are used as enhancements to the adjusted offense level. See U.S.S.G. §§3D1.3(a); 

3D1.2(c). Cf. United States v. Faulkner, 926 F.3d 266, 270 (6th Cir.2019) (noting, 
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with approval, district court’s refusal to group offenses because the offenses 

resulted in two distinct harms). 

 Here, the court punished Johnson multiple times for the same offense by 

imposing separate, consecutive sentences for witness tampering counts 5–7 when 

those counts had been used as enhancements to the adjusted offense level for 

Count Groups 1–3, respectively. This contradicted §3D1.2, which is meant to 

“prevent[] double-counting of the same conduct in imposing sentence.” United 

States v. Perry, 30 F.3d 708, 711 (6th Cir.1994). This “‘occurs when precisely the 

same aspect of the defendant’s conduct factors into his sentence in two separate 

ways,’” and is impermissible when the Guidelines do not “‘intend[] to attach 

multiple penalties to the same conduct.’” United States v. Battaglia, 624 F.3d 348, 

351 (6th Cir.2010) (citations omitted).   

In Perry, this Court remanded for resentencing where impermissible double-

counting had occurred, “caution[ing] that in future cases, such a remedy will not be 

necessary if the court refrains from imposing a separate contempt sentence for the 

same conduct relied upon to justify an obstruction enhancement….” 30 F.3d at 

712. Here, by using counts 5–7 both to enhance Johnson’s offense level and to 

impose separate sentences, the court improperly factored “the same aspect of 

[Johnson’s] conduct [] into his sentence in two separate ways,” Battaglia, 624 F.3d 

at 351, which falls squarely within the realm of impermissible double-counting. 
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 This error affected Johnson’s sentence because the court imposed 

consecutive, separate 48-month sentences for Counts 5–7. See R.104, Sent. Tr., 

PageID#1268. Remand for resentencing is required. 

D. Under U.S.S.G. §2J1.2, witness tampering Counts 9–13 were not 
separate substantive offenses. 
 

The court further erred in applying U.S.S.G. §2X3.1 to Counts 9–13, instead 

of treating them as obstruction-of-justice enhancements pursuant to the application 

notes of §2J1.2. Johnson was charged with five counts of witness tampering, 

Counts 9–13, that were not grouped with any other offenses under §3D1.2(a)–(d). 

The court used the PSR’s sentencing calculations, see Section V.B supra at 43, 

including its recommendation that these counts be treated as standalone offenses 

when calculating Johnson’s adjusted offense level. See Dkt.10, PSR, p.14. 

 To determine the offense level for Counts 9–13, the PSR first considered 

§2J1.2 (Obstruction of Justice), which has a base offense level of 14. It then turned 

to the cross-reference at §2J1.2(c)(1), which states “[i]f the offense involved 

obstructing the investigation or prosecution of a criminal offense, apply §2X3.1 

(Accessory After the Fact) in respect to that criminal offense, if the resulting 

offense level is greater than that determined above.” Dkt.10, PSR, pp.12–14. Then, 

it applied §2X3.1(a)(1), which directs an offense level “6 levels lower than the 

offense level for the underlying offense….” Id. 
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Johnson’s PSR used unlawful imprisonment as the underlying offense, with 

a base offense level of 32 under §2A4.1. Dkt.10, PSR, pp.12–14. It then subtracted 

six levels, arriving at 26 for counts 9–13. Id.  

The court erred by using the §2J1.2(c)(1) cross-reference to determine the 

offense level for those counts; this cross-reference is used when the defendant has 

not been convicted of the underlying offense he is obstructing. See, e.g., United 

States v. Greer, 872 F.3d 790, 793–94 (6th Cir.2017) (applying cross-reference for 

witness-tampering of rape offense that was not prosecuted).  

Here, because Johnson was convicted of the underlying unlawful 

imprisonment charge, the court should have referenced §2J1.2 cmt n.3, 

Convictions for the Underlying Offense, which states “[i]n the event that the 

defendant is convicted of an offense sentenced under this section as well as for the 

underlying offense, … see [§3C1.1, Obstruction and Related Adjustments], and … 

§3D1.2 [which discusses grouping offenses].” U.S.S.G. §2J1.2 cmt n.3. 

The guideline discussing obstruction-of-justice enhancements, §3C1.1, 

echoes §2J1.2:   

If the defendant is convicted both of an obstruction offense … and an 
underlying offense (the offense with respect to which the obstructive 
conduct occurred), the count for the obstruction offense will be 
grouped with the count for the underlying offense under subsection c) 
of §3D1.2 (Groups of Closely Related Counts). The offense level for 
that group of closely related counts will be the offense level for the 
underlying offense increased by the 2-level adjustment specified by 
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this section, or the offense level for the obstruction offense, whichever 
is greater.    
 

U.S.S.G. §3C1.1, cmt n.8 (emphasis added). 
 
Johnson was convicted of an obstruction offense (counts 9–13 of witness 

tampering) and the underlying offense of unlawful imprisonment. Therefore, the 

obstruction counts should have been grouped within Count Group 1 under 

§3D1.2(c). 

Because the offense level of 32 was greater than the offense level of 14 for 

obstruction of justice under §2J1.2(a), see Dkt.10, PSR, p.10, the court should have 

treated the witness-tampering counts as a single obstruction-of-justice 

enhancement to the count group. The government charged multiple counts for one 

“continuum of obstructive behavior” related to the underlying offense; therefore, 

one obstruction-of-justice enhancement should result. United States v. Baggett, 342 

F.3d 536, 543 (6th Cir.2003). 

Baggett is on all fours with this case and should dictate the result. In 

Baggett, this Court upheld the imposition of a single obstruction-of-justice 

enhancement where the defendant “sent no fewer than 20 letters to his wife and 

one to his stepdaughter[,] …. [which] were attempts to discourage [his wife] from 

appearing in court.” Baggett, 342 F.3d at 542. Here too, the conduct consisted of 

letters he wrote to C.J., requesting she not participate in his prosecution. Dkt.10, 
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PSR, p.8. These letters were one “continuum of obstructive behavior,” which, as in 

Baggett, merited one obstruction-of-justice enhancement to Count Group 1, rather 

than separate, substantive counts. 

 Treating counts 9–13 as individual substantive offenses increased Johnson’s 

adjusted offense level by three, from 35 to 38. See Dkt.10, PSR, p.14. Additionally, 

Johnson received 48-month sentences for each of these five counts, consecutive to 

each other and to the 180-month sentence for the underlying offense of unlawful 

imprisonment. See R.104, Sent. Tr., PageID#1268. Because these errors impacted 

the ultimate sentence imposed, the proper remedy is a remand. 

E. The court erred in ordering Johnson’s sentences to run 
consecutively. 
 

The district court erred when it ordered Johnson’s sentences to run 

consecutively, rather than concurrently. 

 Under 18 U.S.C. §3584(a), “[m]ultiple terms of imprisonment imposed at 

the same time run concurrently unless the court orders or the statute mandates that 

the terms are to run consecutively.” When deciding whether to run sentences 

consecutively or concurrently, the district court “shall consider, as to each offense 

for which a term of imprisonment is being imposed, the factors set forth in section 

3553(a).” 18 U.S.C. §3584(b). 

Here, the court offered no statute that mandated consecutive sentencing, nor 

did it engage the §3553(a) factors with respect to consecutive sentencing. Its 
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consideration of whether to impose consecutive or concurrent sentences is 

contained within a single sentence: “We’ve reviewed the Sentencing Reform Act, 

the guideline assessment outlined in the presentence investigation report, and I’ve 

also sought to briefly highlight, too, the important factors important to the [c]ourt 

in assessing the circumstance.” R.104, Sent. Tr., PageID#1268. With no 

elaboration, the court imposed consecutive sentences for Johnson’s thirteen offense 

counts, for a total of 864 months (72 years). Id. 

In United States v. Cochrane, this Court held the district court abused its 

discretion by imposing a new sentence consecutively to an undischarged older 

sentence without providing any rationale under §3553(a). 702 F.3d 334, 339–40, 

347 (6th Cir.2012). There, “[w]hen the district court … sentenced Defendant to 

serve consecutive sentences, it simply stated that the sentence would be served 

consecutively… .” Id. at 346. The Court remanded for resentencing “[b]ecause the 

district court provided no rationale whatsoever for its decision to impose a 

consecutive sentence, [and so] we have no way to review the reasonableness of 

that sentence.” Id. at 347. 

 Johnson’s case is analogous to Cochrane. Here, as in Cochrane, reference to 

the §3553(a) factors was required, but the court did not provide even a cursory 

acknowledgement of the concurrent/consecutive distinction or a rationale for 

choosing to impose consecutive sentences. See Cochrane, 702 F.3d at 346. The 

Case: 19-2418     Document: 49     Filed: 01/07/2021     Page: 62



53 

court’s passing reference to unspecified “factors” does not satisfy §3584(b)’s 

mandate that “[t]he court shall consider” the §3553(a) factors when making its 

determination. 18 U.S.C. §3584(b) (emphasis added). As in Cochrane, remand is 

the proper remedy. 

F. The court wholly failed to demonstrate consideration of the §3553(a) 
factors on the record. 
 

 The court also erred by failing to consider the §3553(a) factors when 

determining Johnson’s sentence, thereby contravening the requirement that the 

court “shall state in open court the reasons for its imposition of the particular 

sentence…” 18 U.S.C. §3553(c). In Gall v. United States, the Supreme Court 

outlined various “significant procedural errors,” one of which is “failing to 

consider the §3553(a) factors.” 552 U.S. 38, 51 (2007). This Court has said 

“[w]hile … the district court is not required to explicitly go through each 

sentencing factor, [it] is required to provide this Court with some evidence on the 

record that the §3553(a) factors were considered,” in order to facilitate appellate 

review. United States v. Johnson, 467 F.3d 559, 563–64 (6th Cir.2006). 

In United States v. Thomas, this Court vacated a sentence as procedurally 

unreasonable where: 

The record makes clear that the district court considered the 
applicable Guidelines range, but not much else.  The district court 
generally noted the defendant’s background and behavior in this 
particular case, …but otherwise never mentioned anything resembling 
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the §3553(a) factors, save a conclusory reference to considering the 
additional factors contained within [§3553(a)]… . 
 

498 F.3d 336, 340–41 (6th Cir.2007) (citations and quotation marks omitted). 

 Here, as discussed above in V.E, the court’s sole reference was to “factors.” 

R.104, Sent. Tr., PageID#1268. As in Thomas, this vague reference does not 

demonstrate that the court considered the §3553(a) factors, and does not facilitate 

this Court’s appellate review of the sentence imposed. Therefore, Johnson’s case 

should be remanded for resentencing. 

G. The district court’s decision to apply the maximum, consecutive 
sentence at every turn produced a substantively unreasonable 
sentence. 

 
The district court committed multiple sentencing errors, detailed above in 

V.B–F, when it miscalculated the Guidelines range, misapplied the rules governing 

the grouping of offenses, improperly imposed consecutive sentences, and failed to 

document its rationale for the sentence imposed. At every turn, the court ruled 

against Johnson, producing an 864-month sentence. The court placed undue weight 

on the Guidelines, which resulted in a substantively unreasonable sentence. 

 The substantive-reasonableness inquiry differs from that of procedural 

reasonableness; even where a “district court followed proper procedures … we ask 

whether the district court nevertheless imposed a sentence that is ‘greater than 

necessary’” to satisfy §3553(a). Perez-Rodriguez, 960 F.3d at 753 (citation 
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omitted). “‘[I]n the ordinary case,’” a within-Guidelines sentence is presumptively 

reasonable because it will “‘reflect [the range] of sentences that might achieve 

§3553(a)’s objectives.’” Id. at 754 (citation omitted). Johnson’s 864-month (72-

year) sentence was within his ostensible Guidelines range of 360–2,412 months. 

Dkt.10, PSR, p.23; Section V.B supra at 43 (noting court used PSR’s calculations).   

Even assuming, arguendo, some of the Guidelines miscalculations identified 

above were not errors individually, the court’s decision to impose the maximum 

consecutive sentence on most counts resulted in a sentence that is substantially 

longer than the typical sentence imposed for comparatively more serious offenses.   

For example, the median sentence imposed in this Circuit for murder is 165 

months; the median for assault is 37 months.2 Johnson received an 864-month 

sentence—over five times the median sentence for murder—for conduct that did 

not result in a death. This result is substantively unreasonable and warrants remand 

for resentencing. 

   VI.  This Court should reassign Johnson’s case to a different judge on 
remand to preserve the appearance of justice.  

 
 Johnson respectfully requests this Court reassign this case to a different 

district court judge in the event of a remand. Whether this Court remands for a new 

                                                
2 See U.S. Sent. Comm’n, Interactive Sourcebook of Federal Sentencing Statistics, 
2019 Sentencing Length by Type of Crime. 
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trial or resentencing, reassignment is necessary to preserve the appearance of 

justice. 

“This Court possesses the power, under appropriate circumstances, to order 

the reassignment of a case on remand pursuant to 28 U.S.C. §2106,” and should 

consider three factors: 

1) whether the original judge would reasonably be expected to 
 have substantial difficulty in putting out of his or her mind 
 previously expressed views or findings; 
2) whether reassignment is advisable to preserve the appearance 
 of justice; and 
3) whether reassignment would entail waste and duplication out of 
 proportion to any gain in preserving the appearance of fairness. 

 
Rorrer v. City of Stow, 743 F.3d 1025, 1049 (6th Cir.2014) (citations omitted). 
 

Turning to the first factor, the district court evinced animus toward Johnson 

throughout the proceedings. At a pre-trial motion hearing, the court stated “I am 

concerned that if I have to find the facts in your case, that some of [the] 

information [that I know] might influence my evaluation of your truthfulness.” 

R.99, Hrg. Tr., PageID#615. At trial, the court abruptly concluded Johnson was 

“not going to have witnesses.” R.100, Trial Tr., PageID#755; see discussion supra 

at II.A–E. Finally, at sentencing, the court perfunctorily explained its imposition of 

an 864-month sentence, R.104, Sent. Tr., PageID#1268, while committing 

numerous procedural errors and imposing a substantively unreasonable sentence.  

See supra at V.A–G. Given these interactions, the original district court judge 
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would not reasonably be expected to regard Johnson’s case with fresh eyes on 

remand. 

Regarding the second factor, reassignment is necessary to preserve the 

appearance of justice. As outlined above, the court made many comments that 

indicated hostility towards Johnson. It also evinced a willingness to cut corners on 

Johnson’s procedural rights, starting with its abridged recitation of the Benchbook 

questions to evaluate whether Johnson could proceed pro se (discussed supra at 

I.A–D); its apparent disinterest in ensuring Johnson could call witnesses (R.100, 

Trial Tr., PageID#751–55; discussed supra at II.A–E); and its cursory explanation 

for the lengthy sentence it imposed (discussed supra at V.E–F). Taken together, the 

court’s sustained pattern of failing to safeguard Johnson’s procedural and 

substantive rights shows partiality against Johnson.  

Finally, with respect to the third factor, reassignment would not create undue 

waste or duplication when familiarizing a new judge with the details of the case, 

because the proceedings were so perfunctory in the first instance. Cf. Howe v. City 

of Akron, 801 F.3d 718, 757 (6th Cir.2015) (finding reassignment would not create 

duplication even though the original judge was “the only [one] fully aware” of the 

case’s complexities). As discussed in issues I–V, many proceedings in Johnson’s 

case were abridged. Remand before any judge would almost certainly take more 

time compared to the original proceedings. 
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Additionally, reassignment would result in a proportionally larger gain in 

preserving the appearance of fairness. Johnson received a 72-year sentence for 

thirteen consecutively run offenses, over five times longer than the median 

sentence for murder. See discussion supra at V.G. Given the length of the sentence 

and the seriousness of the offenses, there is a correspondingly weighty interest in 

preserving the appearance of fairness that would easily offset any potential waste 

or duplication.  

All three factors, therefore, counsel reassignment to a different district court 

judge to preserve the appearance of impartiality. 
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CONCLUSION 
 

 For the reasons set forth above, Johnson respectfully requests this Court 

grant appropriate relief. 
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