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STATEMENT OF THE CASE  

 

District Court Jurisdiction 

The district court had subject matter jurisdiction pursuant to 18 U.S.C. 

§ 3231 because appellant Jackson was charged with a federal crime.  1-ER-

45.1 

Appellate Court Jurisdiction 

This Court had jurisdiction pursuant to 28 U.S.C. § 1291 after the 

District Court’s entry of final judgment on February 28, 2019 in CR-17-

08242-PCT-DJH, and the District Court’s order revoking Jackson’s 

supervised release in 3:12-cr-08212-DJH-1, also filed then. 1-ER- 45; 48.  

Timeliness of Appeal 

Appellant filed timely Notices of Appeal in both matters on February 

28, 2019. Fed. R. App. P. 4(b). 6-ER-770-81. 

 

 

 

\ 

 
1 Record references designated by reference to the Volume and Page where 

they appear in the Excerpts of Record, i.e., “1-ER-426” (Cir. R. 28-2.8 and 

Advisory Note,12/1/2020) . “AD_” denotes the page at which the referenced 

material appears in the Addendum included with the brief. 
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Bail Status 

Mr. Jackson is incarcerated at FCI Victorville, CA for LIFE, with 

additional concurrent 120-month sentences in CR-17-08242-PCT-DJH, 

followed by a 24-month consecutive sentence in 3:12-cr-08212-DJH-1. He 

has no projected release date. 

Proceedings Below 

On September 27, 2017,  the U.S. District Court for the District of 

Arizona (Phoenix) issued Indictments described below. I-ER-43-45. A Notice 

of Related Cases filed by the United States Probation Office on October 4, 

2017, alleged that those offenses were committed while Jackson was on 

Supervised Release in 3:12-cr-08212-DJH-1. 1-ER-48. 

On February 13, 2018, a Superseding Indictment issued alleging that 

Jackson committed: Count 1, first-degree murder in violation of 18 U.S.C. 

§§1153 and 1111(AD1); Counts 2 and 3, assault on a federal officer with a 

dangerous weapon in violation of 18 U.S.C. §§ 111(a)(1) and (b)(AD2); 

Counts 4 and 5, assault with a dangerous weapon in violation of 18 U.S.C. §§ 

1153 and 113(a)(3)(AD3); Count 6, assault resulting in serious bodily injury 

in violation of 18 U.S.C. §§ 1153 and 113(a)(6); and Count 7, Kidnapping in 

violation of 18 U.S.C.§§ 1153 and 1201(AD4). I-ER-45. The Government 

later dismissed counts 4 and 5 and renumbered the Superseding Indictment. 
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1-ER-43. Following a four-day jury trial in the U.S. District Court (Phoenix, 

Arizona) (Humetewa, J.), on November 13, 2018, the jury returned GUILTY 

verdicts of each Count of the renumbered Superseding Indictment. 5-ER-745-

46.  On November 13, 2018, an Admit/Deny hearing in 3:12-CR-08212-DJH-

1 was held (Humetewa, J.) 6-ER-753.  Based on evidence and testimony at 

trial in CR-17-08242-PCT-DJH, the court found that Jackson violated several 

conditions of Supervised Release. 6-ER-754. 

During the February 25, 2019 sentencing hearing in CR-17-08242-

PCT-DJH, Jackson was sentenced to BOP incarceration for a term of LIFE, 

on Count 1, and one-hundred-twenty (120) months on Counts 2, 3, 4, and 5, 

to run concurrently, followed by Supervised Release for five (5) years on 

Count 1, and three (3) years on Counts 2, 3, 4, and 5, to run concurrently, plus 

a special assessment. 1-ER-8. On 3:12-cr-08212-DJH-1, Jackson was 

sentenced to BOP incarceration for twenty-four (24) months, consecutive to 

the sentence in CR-17-08242-PCT-DJH, with no Supervised Release.1-ER-

12.  On March 1, 2019, this court consolidated the appeals of both matters,  

## 19–10070 and 19-10071.2 

 

 
2 Appellate counsel has examined the record regarding  3:12-cr-08212-DJH-

1 and has found no independently meritorious appellate issues with respect 

to the revocation of Jackson’s Supervised Release. 
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STATEMENT OF ISSUES 

 

 

 

I.    Was evidence concerning Jackson’s assault of Alvina Nez at their 

residence during a four-minute period in July, 2017 sufficient for a 

conviction for  “Kidnapping” under 18. U.S.C. 1201(a)(2)? 

 

II.  Did the District Court’s unreasonable limitation on cross-

examination of the Government’s witness violate Mr. Jackson’s 

confrontation rights and deprive him of his sole defense to 

premeditated murder? 

 

III.   Did sufficient evidence prove Jackson’s premeditation before the 

September 1 murder, despite evidence of Jackson’s extreme 

intoxication at the time of the killing, which was his sole defense to 

first degree murder? 

 

IV.  Individually or cumulatively, did multiple improprieties in the 

Government’s closing argument, which went to the heart of 

Jackson’s defense on the Kidnapping and Murder charges, create 

a substantial risk of miscarriage of justice or violate Due Process? 

 

V.   Where the many trial errors mutually reinforced one-another, does 

their cumulative effect require reversal of the convictions? 

 

  

  

RELEVANT STATUTORY PROVSIONS ARE REPRODUCED IN 

THE ADDENDUM TO THIS VOLUME 
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STATEMENT OF FACTS  

 

The September, 2017 charges – Counts 1, 2, and 3 

  

 On the afternoon of September 2, 2017, Jackson attempted to call his 

relative, Navajo Nation Police Officer Lambert Baldwin at 1:58 P.M. and 

2:09, but the calls did not connect. 3-ER-475; 4-ER-499-501. On the evening 

of September 2, 2017, at around 7:25 P.M., Jackson finally reached Baldwin 

through the Facebook Messenger app. 3-ER-477. Jackson immediately told 

Baldwin, “I fucked up. I fucked up.“ Id. Baldwin asked, “What happened? 

What did you do?“ Jackson replied, “I killed Alvina.” 3-ER-477; 4-ER-502.  

Jackson stated, “I don’t know what happened. I blacked out. We were drinking 

vodka.” Jackson wanted Baldwin to “help [Jackson] out with a bullet.” 

Baldwin understood that Jackson wanted Baldwin to shoot him, and he 

declined. 3-ER-478; 4-ER-502. Jackson told Baldwin, “I tried to strangle 

myself, but it didn’t work.” 4-ER-502. Jackson said that Alvina Nez’s body 

was in Teesto on his grandmother’s place. ER-3-298. Before the call ended 

through a lost signal, Jackson told Baldwin that he was in Teesto, driving 

around. ER-3-478-79. Baldwin immediately notified Dilkon Police dispatcher 

Charlotte Tom and provided her with Jackson’s cell phone number, location, 

and house description. Id. 

 Charlotte Tom first learned of the murder at 1932 hours (7:32 P.M.) on 
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September 2, 2017, via Baldwin’s phone call. 3-ER-345-46. Lambert said 

Jackson contacted him via Facebook Messenger and told Baldwin, “I killed 

Alvina.” 3-ER-347. At 1947 hours (7:47 P.M.), Tom called a phone number 

provided by Officer Baldwin and spoke with Mr. Jackson. 3-ER-348-449. 

Viewing her log, Tom testified that Jackson said, “I killed my girlfriend last 

night,” and, “She’s by the house.”  3-ER-349. Jackson replied affirmatively 

when Tom asked, “Is she deceased?” Id. Jackson stated: “She’s about a fourth 

of a mile from the house laying there.“ 3-ER-350. When Tom asked, “How 

did you do it?”, Jackson replied, “I don’t know. I blacked out. I was drinking 

with her.“ Id. As Jackson spoke the words, “I am not going to prison though“, 

the phone line just dropped. Id. Tom explained that Jackson sounded 

“normal”, “like calm”,  and denied that he was crying.  3-ER-356. 

 Meanwhile, Office Baldwin traveled to the Jackson residence in Teesto, 

where he was joined by Navajo Nation Sergeant Mark Keams and Lieutenant 

Emerson Lee. The officers equipped themselves with high-powered weapons 

and tactical gear. Once there, Baldwin and Keams unproductively searched 

Jackson’s and his grandmother’s residences. 3-ER-300; 360-62; 465; 481. 

Lee, still in his vehicle, using activated emergency lights, observed a 

silhouette of someone 25 yards away, moving toward him. 3-ER-467. Lee saw 

a long knife in the suspect’s right hand, and the man’s clothes were covered 
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in “red.“ 3-ER-370-71; 468. As the suspect waved the knife, Lee issued six 

verbal commands on his P.A. system, ordering him to stop. The man changed 

direction and embarked toward the other officers, whom Lee heard yelling 

similar commands which the suspect ignored. 3-ER-372; 469-70. Baldwin 

identified the suspect as Giordano Jackson. 4-ER-493. Jackson wore light 

colored clothing covered in blood and his right hand held a foot-long machete 

with its sharp edge turned upward.  4-ER-493-94. Jackson waved the machete 

in a figure-eight while walking towards Keams and Baldwin. 3-ER-374; 4-

ER-494 (Counts 2 and 3).  Despite multiple commands, Jackson refused to 

stop and drop the machete. Id. Sergeant Keams deployed his Taser and shot 

Jackson’s upper body, to no effect. 3-ER-374; 4-ER-495. Jackson pulled the 

Taser prongs from his body. 3-ER-374; 4-ER-510-12.  Keams deployed a 

second Taser shot which was also ineffective. 3-ER-375; 4-ER-511. Then, 

Baldwin Tased and subdued Jackson by sustaining the Taser’s charge, which 

caused neuromuscular incapacitation and rendered Jackson immobile.  3-ER-

375-76; 395; 4-ER-496-97; 512. Sergeant Keams pulled the machete from 

Jackson’s hand, handcuffed him, and took him into custody. 4-ER-512. 

Jackson offered no resistance and was silent after being Tased and handcuffed. 

4-ER-512; 514-15. Sergeant Johnson administered first-aid to numerous self-

inflicted, severe lacerations on Jackson’s arms and legs before Jackson was 
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transported via helicopter to the Flagstaff Medical Center. 3-ER-376; 4-ER-

497-500; 513. Keams accompanied the medical team on the helicopter ride 

there and released Jackson into FBI Agent David Schultz’s custody at about 

3:30 A.M. the following morning (September 3, 2017). 3-ER-383-84. 

 Alvina Nez’s body was found in an open field near where Jackson was 

apprehended. 3-ER-471-72. She was covered with a jacket, and lying face 

down, dirty, and with bloodied, messy hair. Id. A pocketknife, box cutter, 

wallet, cell phone, keys, and a pen were found about 20-30 feet from her body. 

2-ER-225; 3-ER-311. The wallet contained documents belonging to Jackson, 

providing obvious clues to the assailant’s identity. 2-ER-225; 3-ER-309-310.  

A black sheath matching Jackson’s machete was found near Alvina’s head. 2-

ER-227. 

 Dr. Christopher Liverman conducted Alvina Nez’s autopsy, and helped 

author the report of his findings and conclusions regarding the cause and 

manner of her death. (Doc. 86). 3-ER-412-14. Ms. Nez sustained 

approximately 40 injuries to her head, chest, back, arms, legs, and abdomen, 

the most severe of which appeared to be head injuries. 3-ER-413-14. The 

Government elicited lengthy, specific information about each injury, 3-ER-

414-21, noting in particular injuries suggestive of “defensive wounds.” 3-ER-

417. She sustained eight severe wounds to the back of her head, which also 
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suffered internal bleeding, and had a broken nose and an inward-displaced 

skull fracture. 3-ER-419; 421. Ultimately, however, Liverman could not 

attribute her death to a specific, single injury. 3-ER-431; 433. Blood found in 

her lungs indicated that she was alive for some period during the course of 

being injured, and likely experienced pain. Id. Liverman opined that her death 

was caused by blunt head trauma, and that the manner of death was homicide, 

considering the number, severity, and location of the  injuries. 3-ER-431; 434. 

Many  head injuries were consistent with an edged, blunt instrument - possibly 

a rock, but not an actual knife, considering the absence of piercing or sharp-

force injuries. Liverman observed no bullet wounds or evidence of 

strangulation.  3-ER-342; 440. When shown Ex. 1, Jackson’s machete, Dr. 

Liverman agreed that it was “consistent with” an edged blunt instrument and 

speculated that it could have inflicted the injuries to her head, although 

Liverman never received the machete before viewing it at trial, and never 

matched it to Alvina’s wounds 3-ER-432; 438-39.  Liverman could not 

determine whether all of the injuries were inflicted at the same time or over 

the course of several days but concluded it would have taken several minutes 

for all wounds to be inflicted. 3-ER-434; 439. Liverman performed the 

autopsy on September 6, 2017 and could not determine the exact date of 

Alvina’s death. 3-ER-434-35. Liverman received her body after it was already 
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tagged and placed in a body bag. 3-ER-434. He did not know how much time 

transpired between her death until the tag was filled out; it could have been as 

long  as three (3) days. 3-ER-435. Liverman’s autopsy found no evidence of 

sexual assault. Id. Although Liverman followed standard protocol by ordering 

an alcohol toxicology test,  he was unsure whether it was actually performed, 

since he no longer worked at this facility. 3-ER-436. Liverman’s report 

contained information provided by law officers indicating that Alvina and her 

boyfriend had consumed alcohol and were arguing earlier in the day. 3-ER-

438.   

 Jackson initially spoke with FBI Agent Schultz for 2-3 minutes on 

September 3rd at 1:10 A.M., while he was under arrest by the Navajo Nation, 

handcuffed to his hospital bed, and undergoing treatment in the Flagstaff 

Medical Center trauma bay. 4-ER-591-92; 624. Schultz opined that Jackson 

was awake, alert, could answer medical personnel’s questions. 4-ER-591-92. 

Schultz did not smell alcohol on Jackson then. 4-ER-596. 

 Jackson next spoke with Schultz in the same room on September 3rd,  

at approximately 5:00 A.M. 4-ER-591; 623. Exhibits. 96 and 97 were 

interview transcripts which refreshed Schultz’s memory, but were not 

admitted into evidence. 4-ER-592. During the second interview, Jackson 

appeared to be in less pain and showed no signs of impairment due to 
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medication, nor did Schultz smell alcohol on him. 4-ER-600. Jackson could 

answer questions and appeared coherent. 4-ER-601. Early during the 

interview, Jackson stated that he and Alvina lived together at his place and at 

her parents’ place. 4-ER-603. Before she died, they were at Jackson’s house 

watching television and  drinking a half-gallon sized bottle of alcohol called 

“Vitali” [vodka]. 4-ER-629; 631.  Jackson and Alvina were in a relationship 

for about a year. 4-ER-602. When Schultz asked Jackson whether he and 

Alvina ever fought before, and whether he had ever hit her, Jackson replied, 

“Yeah . . . just mostly when we’re drinking.” 4-ER-630; 646. When Schultz 

asked, “Was it all with fists?”, Jackson answered, “Yeah.” 4-ER-602. 

 When Schultz asked, “Do you remember her just falling over?” Jackson 

answered, “Yeah, walking in front of me, she fell over. Like the way she was 

laying,  that's how she fell over. I tried to pick her up, roll her over, just 

gurgle.” 4-ER-607-08. When Schultz asked if Alvina had knocked her head 

on something, Jackson replied, “I don’t know. I think I might  - I  think I might 

have done that . . . ..“ 4-ER-609. Jackson possibly, “[h]it her head with a rock 

or something.” 4-ER-610. Schultz queried, “You think you hit her with a 

rock?”, and Jackson replied, “Maybe.” Id. Schultz asked, “Why do you think 

that?”, and Jackson replied, “I don’t know. Seen some rocks right there, you 

know.” Id. Schultz asked, “Do you remember picking up a rock?” Jackson 
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replied, “I think when we were walking on the road . . .  [indiscernible] – 

Picking up a rock.“ Id. Schultz asked about the rock’s size, and Jackson 

replied, “I don’t know.“ Id. Using hand gestures, they determined its size. 4-

ER-611. When Schultz asked yet again whether Jackson remembered picking 

up a rock, Jackson replied, “Yeah.” 4-ER-611-12. Jackson silently nodded 

affirmatively when Schultz suggested, “And, from there, you don’t 

remember?” 4-ER-612. Schultz then asked, “And that was right before she 

went down and was just out?”, and Jackson responded, “Yeah. . . . Cuz she - 

- he – walked that way from the road to where the body is, then she just fell 

over.“ Id. Schultz asked if Jackson was mad at Alvina when he picked up the 

rock. Jackson answered, “I don't know. I don't think so.” 4-ER-604. When 

asked whether Alvina was mad at him, Jackson replied, “ I don't know. I don't 

think so.” Id. 

 When Jackson tried to turn Alvina  over, she made a gurgling noise. 4-

ER-634-35.  Jackson was unsure whether Alvina would recover when she first 

fell, and he mistakenly tried to “wait it out a little longer”, believing that 

someone would see them from the nearby road. 4-ER-641; 643. Ultimately, 

Jackson admitted that he had killed Alvina: “Yeah, I guess. Yeah.“ 4-ER-606; 

613. Jackson left Alvina’s body and returned to the house to get some Monster 

Energy drinks, then charged his phone and drove. 4-ER-606-607; 632. He 
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again returned to her body and waited there most of the day. 4-ER-606.   

 When asked how Alvina had been dressed, Jackson described, “She had 

a purple shirt on and some pants, so I don't know where her shirt went . . . . .” 

4-ER-609; 635-36. Since Alvina’s shirt was missing, Jackson covered her 

body with his jacket. 4-ER-603; 609; 635-36.  After returning home to drink 

Monster Energy drinks, Jackson “went back” and tried to cut his wrists. 4-ER-

632. Jackson “sat there all day” trying to die and to be with Alvina. 4-ER-633. 

At some point, Jackson wrapped a shirt around his neck, attempting to strangle 

himself. 4-ER-628.  Jackson attempted suicide yet again by using the box-

cutter to “open up some more veins and stuff. . . “.  4-ER-633-34.  

 Schultz described Jackson’s demeanor as calm and emotionless. 4-ER-

612. Jackson admitted he spoke with “clan-related” Officer Baldwin:  “I told 

him, I fucked up man. I killed Alvina last night.… I don’t know what 

happened. Body is over there by my house . . . cut my wrists … trying to bleed 

out … I don’t want to leave her out there. . . .“  Jackson told Baldwin he did 

not want to go to prison and wanted Baldwin to help him [with a bullet].” 4-

ER-613.  Jackson called his mother and admitted that he killed Alvina “last 

night” and had called the police. 4-ER-614-15. Afterward, Jackson went 

home, “had some more Monsters”, and again returned to the body where he 

remained until his arrest by Keams and Baldwin. 4-ER-615. 
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 Intoxication Evidence 

 In response to defendant’s intention to seek a voluntary intoxication 

jury instruction (which the court later gave), the Government warned that that 

it would present a rebuttal case “if Defendant argues or suggests to the jury in 

any way [during trial] that he was intoxicated with any alcohol or drugs.” 1-

ER-29. The Government would call certain “treating medical personnel” to 

offer “factual” and “not expert testimony” confined to Jackson’s admissions 

and their treatment of him and which might include explanation of certain 

record medical terms. Id. 

 To rebut Jackson’s intoxication defense, the Government called 

Guardian Air Flight nurse Robert Hart, who responded late on September 2, 

2017. Hart noticed that Jackson was “calm”, which he thought was 

attributable to Jackson having been recently “Tased.”  3-ER-318; 322-23. Hart 

detected no evidence of alcohol when examining Jackson 3-ER-324; 327. 

Responding to Hart’s specific question, Jackson denied alcohol or drug use 

“today.” Hart’s report noted no “altered mental status.” 3-ER-326-28. During 

the 55-minute, noisy helicopter ride, Hart smelled no alcohol on Jackson, 

although any alcohol impairment would have been difficult to determine 

under flight conditions. 3-ER-329. Jackson suffered numerous self-inflicted 

lacerations to his limbs. 3-ER-330-38.  Earlier, EMS personnel pressure-
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bandaged Jackson’s wounds to control dangerous arterial bleeding. 3-ER-335 

337-38; 340. 

 Dr. Rachel Levitan treated Jackson at the Flagstaff Trauma Center on 

September 2-3, 2017. Her extensive medical education and experience, 

including a Fellowship in Medical Toxicology at the Banner Poison Center, 

and nine years as an emergency physician. 1-ER-19-21. As Attending 

Emergency Physician, her duties encompassed  the treatment, care, plan, and 

disposition of all patients during her shift. I-ER-19.  Having  no independent 

memory of Jackson, she relied on her treatment notes. 1-ER-21. When the 

prosecutor asked whether Levitan made “an assessment about whether 

[Jackson] was under the influence of any drugs or alcohol?”, Levitan 

answered that Jackson was reportedly agitated, and medics administered 

several different medications to calm him prior to arrival. 1-ER-23. When 

Jackson arrived, he appeared to be under the influence of those medications 

and was too sedated to provide a medical history. 1-ER-23; 31. Since Jackson 

could not clearly answer her questions, and Levitan couldn’t determine 

whether Jackson was under the influence of alcohol, she ordered a urine 

screen. 1-ER-23; 24.  Despite Jackson’s obvious sedation and the medics’ 

reported administration of “calming medicines”, the test returned negative for 

various drugs. 1-ER-23-24. The prosecutor asked about the results reported 
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“with respect to the alcohol in Mr. Jackson’s system.” 1-ER-24.  Although this 

was a urine screen, Levitan answered that the report indicated that at the time 

of the test, Jackson’s blood alcohol level was less than 10 mg. per deciliter, 

and thus below the test’s threshold of detectable limits. 1-ER-24. The 

prosecutor then strayed beyond Levitan’s report and hypothetically asked 

whether less than ten milligrams per deciliter equated to an approximate 0.01 

blood alcohol content. Levitan responded, “Correct, correct.”  1-ER-24. The 

prosecutor asked Levitan to explain a test reading “below [the lab’s] threshold 

of detectable limits. “ Levitan responded, “Our lab will only report greater 

than ten. Anything less than ten is just noted as less than ten.” I-ER-24-25.  

 On cross-examination, defense counsel noted that the prosecutor had 

elicited testimony extraneous to Levitan’s report by asking Levitan to quantify  

approximate blood alcohol content. I-ER-33. Defense counsel was then not 

permitted to ask, “how long does it take, if you know, for alcohol to dissipate 

through the blood.?” I-ER-33. To his question, “Have you studied the blood 

alcohol level in a body based upon weight and the content of liquor that was 

consumed?”, Levitan responded, “No more so than anybody else who is board 

certified in emergency medicine.” 1-ER-34. The judge overruled the 

prosecutor’s objection that defendant was trying to elicit an expert opinion 

from a fact witness without proper foundation or notice of expert opinion. 1-
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ER-34. Levitan then explained that although that she was not  

“an expert in this . . .there are some guidelines . . . .alcohol is metabolized at 

a certain rate, depending on multiple factors in various people, including, but 

not limited to genetics, amount consumed on a regular basis, medications  . . 

. .” 1-ER-35.  Counsel asked, “so generally speaking . . . are you familiar with 

the idea that  . . . alcohol disappears in the bloodstream generally at the rate 

of .15 percent per hour? “ 1-ER-35. This time, the judge sustained the 

prosecutor’s objection which alleged lack of foundation and elicitation of 

testimony beyond the scope of Levitan’s expertise. 1-ER-35.  

The July, 2017 charges, Counts 4 and 5 

 

  Based on information learned during the murder investigation, the 

Government charged Assault resulting in serious bodily injury (Count 4), and 

Kidnapping (Count 5) stemming from an incident in early July, 2017.1-ER-

45. Alvina Nez’s teenaged son and nephew testified that on that evening, 

Jackson and Alvina had returned to the hogan where they sometimes resided, 

and the boys heard Alvina laughing loudly for 2-3 minutes. 3-ER-254; 263-

64; 276; 281-84.  When the boys went outside, Alvina’s laugher turned to 

crying or yelling as  she and Jackson sat in their parked vehicle. Jackson exited 

the passenger side, walked to the driver’s side where Alvina sat, and began 

punching her and yanking on her arm while she protested. 3-ER-256; 276-77; 
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283-84. The boys immediately ran inside the house to enlist the help of their 

sleeping grandparents. 3-ER-257-58; 278. About two (2) minutes elapsed 

between the boys’ initial arrival outside, until they returned inside, where they 

remained after shaking their sleeping grandparents awake. 3-ER-267; 287. 

Alvina’s father, Alex Nez estimated that it took about two (2) minutes 

from the boys’ notification to get dressed and run outside. 4-ER-542; 543-54. 

Once there, he heard yelling or crying coming from the adjacent hogan area 

where Alvina and Jackson had been living. 4-ER-542; 553-54. Nez observed 

Alvina laying in hogan’s doorway, in distress, and wearing only her 

underwear (panties). He saw Jackson “there as well” (4-ER-542-43;544), in 

the vicinity of the hogan. 4-ER-554. Nez immediately ordered Jackson to 

leave the property, and Jackson complied. 4-ER-544. Alvina had scrapes on 

her forehead, knees, and arms, and dirt on her body. 4-ER-543. After Jackson 

left, Alvina told Nez that she “was hurting” and that Jackson had pulled her 

hair and “drug her around.” 4-ER-544-45.  The witnesses observed a small 

bald spot on Alvina’s head, and on her face were several red marks that would 

eventually turn to bruises. 3-ER-259-60; 261; 279. Evidence showed that the 

couple had been drinking. 3-ER-267-68; 291; 4-ER-554.  Alvina continued to 

live at the hogan for several weeks until she went to live with Jackson at his 

home in Teesto. 4-ER-555. 
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SUMMARY OF ARGUMENT 

I.  The Federal Kidnapping Statute, 18. U.S.C. § 1201 was originally 

enacted to combat jurisdictional challenges posed to states prosecuting the 

interstate transportation of wealthy individuals abducted for ransom by 

organized criminals. The provision under which Jackson - an “Indian” - was 

convicted, prohibits, without definition, any “seizure” within “territorial 

jurisdiction”, for any benefit. To pass constitutional muster, reduce the 

Statute’s arbitrary, overbroad application, and deter unchecked prosecutorial 

power, the Ninth Circuit has required that any “seizure” or holding” be for a 

“substantial” or  “appreciable” period. (24)  Other jurisdictions addressing 

these concerns prohibit kidnapping charges when any seizure/holding is 

merely “incidental” to an underlying crime.  Under any rubric, evidence of 

Jackson’s assault(s) of Alvina Nez at their residence during about four 

minutes in July, 2017 was constitutionally insufficient to constitute 

“Kidnapping.” (27-38) The Ninth Circuit encompasses expansive territory 

within which § 1201(a)(2)’s jurisdictional provisions more readily apply to 

“Indians” in “Indian Country,” and disproportionately exposes Native 

American defendants to draconian penalties in addition to penalties for 

underlying offenses. (38)  
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II.  The District Court’s unreasonable limitation on cross-examination of  

Dr. Levitan about key scientific intoxication evidence violated Jackson’s 

confrontation rights and deprived him of his sole defense to premeditated 

murder. (40-46) The prosecutor’s closing argument compounded the 

prejudice by flatly denying that alcohol played any role in the murder, and 

opining that the Alvina Nez’s murder by Jackson, a “serial domestic abuser”  

was the culmination of a controlling, degrading relationship.  (47-48) 

III.   Defense counsel conceded that Jackson killed Alvina Nez on the night 

of September 1, 2017. (Count 1). Jackson’s sole defense to first-degree 

murder was that extreme intoxication prevented him from engaging in the  

requisite deliberation and reflection required to find premeditation. (48-50) 

The Government thwarted this sole defense yet failed to present sufficient 

evidence of premeditation.  Numerous errors during the Government’s closing 

argument magnified the prejudice to Jackson. (51-54)  

IV.  During summation, the prosecutor misstated evidence, argued matters 

not in evidence, disparaged Jackson, and wrongly deployed inflammatory 

rhetoric to emotionally incite the jury. (54-59) The improper comments went 

to the heart of Jackson’s defenses to Kidnapping and Murder, created a 

substantial risk of miscarriage of justice, and violated Due Process. (61-63) 
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V.  The cumulative impact of the trial errors warrants reversal of the 

convictions, even if individual errors do not – particularly considering that 

many errors mutually reinforced one another. (64) 

STANDARDS OF REVIEW  

Issues I,  III 

When a sufficiency of evidence issue is preserved by a motion for 

acquittal, this Court reviews the District Court’s denial  de novo. United States  

v. Shea, 493 F.3d 1110, 1114 (9th Cir. 2007). This Court considers whether 

the evidence, viewed  in the light most favorable to the prosecution, would 

allow a rational trier of fact to find the crime’s essential elements beyond a 

reasonable doubt. United States. v. Nevils, 598 F.3d 1158, 1163-64 (9th Cir. 

2010) (en banc).  If not, the conviction violates Due Process. In re Winship, 

397 U.S. 358 (1970). A fact-finder’s conclusion is not supported by sufficient 

evidence if it is based on “mere speculation.” Nevils,  supra at 1167. 

Issue II 

Challenged evidentiary rulings are reviewed for abuse of discretion. 

United States v. Preston, 873 F.3d 829, 835 (9th Cir. 2017). If the District 

Court erred, this court determines if the error was harmless. Id. (citation 

omitted). 
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A District Court’s admission of expert testimony or lay opinion 

testimony is reviewed for abuse of discretion. United States v. Rodriguez, 971 

F.3d 1005, 1017 (9th Cir. 2020); however, this court reviews de novo a 

District Court's “construction or interpretation of the Federal Rules of 

Evidence.” Id. (citation and ellipsis omitted). 

This court reviews de novo whether limitations on cross-examination 

violated the Confrontation Clause, while non-constitutional challenges to such 

limitations are reviewed for abuse of discretion. United States  v. Larson, 495 

F.3d 1094, 1102 (9th Cir. 2007) (en banc). 

This court reviews de novo whether there has been a violation of a 

defendant’s Sixth Amendment right to present a defense.  United States v. 

Brown, 859 F.3d 730, 733–34 (9th Cir. 2017). 

Issues  IV and V 

This court reviews issues not raised  before the District Court  for plain 

error. United States v. Pelisamen, 641 F.3d 399, 404 (9th Cir. 2011). 

Allegations of Due Process violations are reviewed de novo. United States v. 

Mack, 362 F.3d 597, 600 (9th Cir. 2004). Prosecutorial misconduct rises to 

the level of a constitutional violation when it “so infect[s] the trial with 

unfairness as to make the resulting conviction a denial of due process.” Hein 

v. Sullivan, 601 F.3d 897, 912 (9th Cir. 2010); U.S. Const. amend V.  
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Issues  I, II, III, IV, and V 

Whether the cumulative effect of trial errors requires reversal is reviewed 

de novo. United States. v. Frederick, 78 F.3d 1370, 1381 (9th Cir. 1996) 
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ARGUMENT 

 

I. Evidence of Jackson’s assault of Alvina Nez at their residence 

within about four minutes in July, 2017 could not sustain a 

conviction for  “Kidnapping” under 18. U.S.C. §1201(a)(2). 

 

A. Background 

At the close of the evidence, defense counsel moved for directed 

verdicts (5-ER-666-669) on inter alia, the July, 2017 Kidnapping charge (5-

ER-667-69), although he declined to request a directed verdict on the July 

charge of Assault resulting in serious bodily injury, conceding there was 

sufficient evidence to send that charge to the jury. 5-ER-667; 1-ER-2-3. As to 

Kidnapping, he noted the absence of any benefit or reward accruing to 

Jackson. 5-ER-668 Nor was there any sufficiently appreciable seizure, 

holding, or detention of Alvina beyond that which was inherent in the 

underlying assault. 5-ER-668-69. 

The Government contended that three (3) separate “seizures” occurred. 

Viewed individually or cumulatively, they sufficed to establish a “seizure of 

a person in Indian Country.” 5-ER-672-73. As to the statutory requirement of 

“benefit,” the prosecutor supposed that Jackson was gratified by causing 

Alvina “considerable bodily and emotional harm”, and by exercising power 

and control over Alvina with a degrading assault. 5-ER-673. 
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The judge appeared to conflate the analysis of  Count 4 (assault -serious 

bodily injury), with Count 5 (Kidnapping). She reasoned: 

With respect to Count 4, that is, the assault on Alvina Nez that 

occurred in July of 2017, again, here there was ample evidence 

as to the assault that was actually witnessed by not only her 

children, her nephew, but then the immediate aftermath of the 

assault, the victim's injuries. And my recollection is that there is 

testimony of the victim herself stating that she was drug around 

the hogan by the defendant. And certainly I do find that in terms 

of the Etsitty case, the seizure that is required for a kidnapping is 

essentially not of a specific duration but of the type of nature that 

a person is prevented from escaping or trying to get away from 

an individual such as what occurred here. (1-ER-2-3; 16-17) 

 

The testimony is sufficient from which a jury could find that not 

only did the assault occur in July, but in addition to that, there 

was sufficient seizure of Alvina Nez in order to assault her, and, 

again, her trying to get away from the defendant and the 

significance of all of the multiple injuries that occurred in that 

assault. So there is sufficient evidence . . .that a rational trier of 

fact could find all of the elements as to kidnapping and  . . 

.assault. (1-ER-2-3; 17) (emphasis supplied). (also cited in 5-ER-

674-76)  

 

B.  To pass constitutional muster, any seizure or holding under 18 

U.S.C. §1201(a)(2) must be for “an appreciable”, “substantial” 

period, and not merely “incidental” to the underlying crime. 

 

Jackson was convicted under the Federal Kidnaping Statute, 18 U.S.C. 

§ 1201(a)(2) (the “Statute”), which provides: 

Whoever unlawfully seizes, confines, inveigles, decoys, kidnaps, 

abducts, or carries away and holds for ransom or reward or 

otherwise any person ... when ... (2) any such act against the 
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person is done within the special maritime and territorial 

jurisdiction of the United States ... shall be punished.... 

 

18 U.S.C. § 1201(a)(2) (2006). 

 

The territorial jurisdiction of the United States includes Indian 

Reservations. United States v. Etsitty, 130 F.3d 420, 426 (9th Cir. 1997), 

opinion amended on denial of reh'g, 140 F.3d 1274 (9th Cir. 1998),  citing 18 

U.S.C. §§ 7(3), 1153(a).3 The Statute also prohibits the seizure of a person 

and any holding for ransom, reward or otherwise. 18 U.S.C. § 1201(a). A 

conviction under § 1201(a)(2), requires the Government to prove  “a seizure 

of a person within Indian territory.” Etsitty, supra. Because broad 

interpretation of kidnapping statutes could result in unbounded liability, the 

U.S. Supreme Court has instructed that, “the act of holding a kidnapped 

person for a proscribed purpose necessarily implies an unlawful physical or 

mental restraint for an appreciable period against the person's will and with a 

willful intent so to confine the victim.” Chatwin v. United States, 326 U.S. 

455 at 460 (1946), 66 S.Ct. 233 at 235 (emphasis supplied). A person who 

seizes and confines another against their will for an appreciable period of time 

can be convicted of kidnapping even if there is no movement of the victim. 

 
3 The parties stipulated as to jurisdictional elements of  18 U.S.C.§ 1153.  5-

ER-681-82; 696; 6-ER-796.    
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See  United States v. Jackson, 248 F.3d 1028 (10th Cir. 2001) (hostage taking 

of federal employees);  Etsitty,  supra at 427 (9th Cir.1997).  

Here, although the judge cited Etsitty, supra, she appeared to 

misapprehend the constitutional requirement that any seizure or confinement 

be “for an appreciable” or “substantial” period, not merely incidental to the 

underlying crime of Assault resulting in serious bodily injury: 

And my recollection is that there is testimony of the victim 

herself stating that she was drug around the hogan by the 

defendant. And certainly I do find that in terms of the Etsitty 

case, the seizure that is required for a kidnapping is essentially 

not of a specific duration but of the type of nature that a person 

is prevented from escaping or trying to get away from an 

individual such as what occurred here. (1-ER-2;15-16) 

 

C.  Jackson’s assault of Alvina Nez at their residence within about 

four minutes did not incorporate a constitutionally sufficient 

seizure or holding for an “appreciable” or “substantial” period,  

not merely incidental to the underlying crime. 

 

In Etsitty, the court clarified that any seizure of a person under the 

statute must be for a “substantial” and “appreciable period.” Etsitty, supra at 

427, 428 (Kleinfeld, J., concurring). Like Jackson, Etsitty was convicted 

under the Federal Kidnaping Statute, 18 U.S.C. § 1201(a)(2). Id  at 426.  On 

appeal, under the particular facts of Etsitty’s case, a reasonable factfinder 

could find that Etsitty prevented the victim from escaping, in effect seizing or 

holding her, “for a substantial period of time” for the purpose of causing her 
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considerable bodily and emotional harm. Id. at 423 (emphasis supplied). The 

court shared the concern expressed in the “plethora” of cases which have 

disallowed prosecution of concurrent kidnapping and underlying charges, 

noting the need for “standards to distinguish the crime of kidnaping from other 

crimes, so kidnaping is not broadened into a secondary charge wherever there 

is a detention accompanying another crime.” Id., citing Chatwin, supra at 464, 

66 S.Ct. at 237. 4  

Instructively, Judge Kleinfeld’s concurrence recognized that since the 

Federal Kidnapping Statute dispensed with the requirement of asportation, 

holding a victim in his or her own home or office by force for an extended 

period could constitute kidnapping. But he clarified that: 

Kidnapping, punishable by life imprisonment, is not committed 

whenever someone is held against their will, as when one person 

grabs another to do harm, and the victim says, ‘Let me go.’ If the 

holding is part of another crime or attempt, and not of appreciable 

length, it does not amount to the separate offense of kidnapping.” 

  

Id at 428, citing Robinson v. United States, 388 A.2d 1210 (D.C.1978) 

(emphasis supplied).  

 
4 See generally, Samuel P. Newton, Kidnapping Reconsidered: Courts Merger 

Tests Inadequately Remedy the Inequities Which Developed from 

Kidnapping's Sensationalized and Racialized History, 28 Wm.& Mary Bill 

Rts. J. 635 (2020), https://scholarship.law.wm.edu/wmborj/vol28/iss3/4; 

(“Newton”) (discussing legal doctrines employed by various jurisdictions to 

address multiple constitutional infirmities posed by liberal application and 

overzealous prosecution of modern Kidnapping statutes). 
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Unlike Jackson’s facts, Etsitty involved a lengthy, unambiguous factual 

sequence which permitted the court to find sufficient evidence of a “seizure” 

for the purposes of §1201(a)(2). In Etsitty, the defendant approached the 

victim and her companion on horseback,  conversed, then departed. Etsitty, 

130 F.3d at 423. Shortly after, Etsitty returned, poked her companion with a 

stick, and told the victim,  “Let's go.” Id. When the victim ran, Etsitty chased 

her on his horse, roped her around her neck, and dragged her along the ground 

for twenty feet. Id. When she removed the rope, Etsitty tripped her and tried 

to tie her wrists. Id.  When the victim resisted and got up, Etsitty knocked her 

down again. Id. As she lay on the ground, Etsitty sat on her back and tried to 

gag her with a bandana. Id. The girl continued to fight, and Etsitty tried to 

stuff her mouth with dirt and sticks. Id. When her companion approached and 

demanded Etsitty release her, Etsitty struck him with a piece of wood. Id. The 

victim managed to get up and start to run, yet again. Id. Etsitty then struck her 

head with the wood and pushed her down as she stumbled. Id. When the victim 

rose yet again, Etsitty swung the wood at her face and knocked her 

unconscious. Id. When she regained consciousness, Etsitty was on top of her, 

tearing at her shirt. Id. She struggled further until he dismounted. Id. The 

victim rose and grabbed a rope. Id. Etsitty seized that rope and tried to choke 

and gag her. Id. Then, after unsuccessfully trying to put her on his horse,  he 
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again pushed her down on the ground and tried to gag her. Id. When Etsitty 

noticed her companion had gone for help, he departed on his horse.  Id 

In contrast to Etsitty’s facts, here, eyewitnesses testified that in July, 

2017, Jackson and Alvina returned to the hogan where the couple had been 

living, and they heard Alvina laughing loudly for 2-3 minutes. 3-ER-254; 263-

64; 276; 281-84.  Only when the boys went outside did they hear Alvina begin 

to cry or scream, while the couple sat in their parked vehicle. Jackson exited 

the passenger side, walked to the driver’s side where Alvina sat, and began 

punching her with his fists and yanking on her arm while she protested. 3-ER-

256; 276-77; 283-84. The boys immediately ran inside the house to enlist their 

sleeping grandparents’ help and saw no further assault. 3-ER-257-58; 278. 

About two (2) minutes elapsed between the boys’ initial arrival outside, and 

when they returned inside and shook their sleeping grandparents awake. 3-

ER-267; 287.    

Alvina’s father, Alex Nez estimated that it took him about two (2) 

minutes from the boys’ notification to dress and arrive outside. 4-ER-542; 

543; 553-54. Once outside, he heard Alvina crying and screaming. 4-ER-542; 

553-54. Nez saw Alvina and Jackson, “there as well” (4-ER-542-43; 544), “in 

the vicinity” of the hogan. 4-ER-554. Alvina was laying in hogan’s doorway, 

in distress, wearing only underwear (panties), but not attempting to cover 
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herself. 4-ER-542-43.  She had scrapes on her face, arms, and legs and seemed 

to be in much pain. 5-ER-543. Contrary to the prosecutor’s 

mischaracterizations during summation (pp. 54 et seq, infra),  Nez gave no 

more precise detail of Jackson’s location or actions, except to agree when the 

prosecutor asked if Nez saw Jackson “there as well?” 4-ER-543. Nez 

suggested that Jackson appeared to be “mad” at Alvina, although Nez didn’t 

know why.  4-ER-543; 554.  In fact, Nez testified that Jackson said nothing to 

Alvina while Nez observed them. 4-ER-543. 

Nez immediately ordered Jackson to leave the premises, and Jackson 

immediately left in his car. 4-ER-544. Later, Alvina told Nez that she “was 

hurting” and that “she got drug around and pulled by the hair” by Jackson. 4-

ER-545. Although Nez did not testify that he witnessed any actual assault, 

seizure, or detention, he testified that Alvina had “dust on her body from being 

drug around the ground.” 4-ER-543. Nez observed these injuries on Alvina 

“during the days that followed.” 4-ER-545-46.  Three weeks after the incident, 

Alvina went to live with Jackson. 4-ER-555. 

A.Y. testified that his mother, Alvina cried as she recounted how 

Jackson grabbed her hair and tried to pull her into their hogan while yanking 

her arms and punching her. 3-ER-260. A.Y. did not see Jackson pulling her 

hair. 3-ER-267. In contrast, her nephew, N.G. testified that although his Aunt 
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was crying, she did not speak about what happened to her. 3-ER-280. The 

witnesses later observed a small bald spot on her  head and on her face were 

several red marks that eventually turned to bruises. 3-ER-259-60; 261; 279. 

Evidence suggested that Jackson and Alvina had been drinking that night. 3-

ER-267-68;  239; 4-ER-554. 

Even in the light most favorable to the Government, a fair appraisal  of 

the evidence actually presented at trial suggests that Alvina and Jackson had 

returned home amicably, then sat in the car for the 2-3 minutes, when Alvina 

was heard laughing loudly. No more than four minutes elapsed between the 

boys’ initial arrival outside where they heard Alvina’s laughter become crying 

and witnessed Jackson assault in the car -  until Alex Nez arrived outside and 

simply observed Alvina and Jackson near the hogan, apparently in the 

aftermath of any altercation.  

Assuming arguendo that evidence of Assault sufficed to survive a R. 

29 motion (which defense counsel conceded), it still failed to demonstrate a 

constitutionally sufficient seizure, detention, or holding for a “substantial”, 

“appreciable” period, not merely incidental to commission of the underlying 

crime. Etsitty, supra. See also: Weber v. State, 547 A.2d 948, 959 (Del. 1988) 

(defendant’s grabbing of escaping victim by hair or neck and dragging her 

back were only incidental to assault and insufficient for kidnapping); People 
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v. Cassidy, 358 N.E.2d 870, 873 (N.Y. 1976) (no kidnapping where the 

defendant dragged victim to location to sexually assault her). 

In  United States v. Corralez, 61 M.J. 737, 749 (A.F. Ct. Crim. App. 

2005), the court found that two charged incidents failed to constitute a 

“kidnapping” prosecutable under Article 134, UCMJ (AD.8) as a violation of 

18 U.S.C. § 1201(a). Id. The first occurred while the couple sat and argued in 

their automobile in front of appellant's relatives' home. During this five-

minute “kidnapping,” appellant assaulted the victim by hitting, biting, 

choking, and pulling her hair. Id. The victim testified that she wanted to enter 

the house, but appellant didn't want to expose their family to the argument. Id. 

To prevent her from entering, he held her seatbelt for about five minutes until 

their argument ended. Corralez, supra at 749. The second “so-called 

‘kidnapping’” occurred the next month, when the couple argued and briefly 

assaulted each other. Id. The victim testified that she was wrestling with 

appellant and hit him. During this fight, appellant prevented her from leaving 

their apartment and pushed her from room to room. Id. This “kidnapping” 

ended after about five minutes when the victim went to bed. Id. 

The court noted that, “’momentary or incidental detention’ inherent in 

the commission of other crimes should not be used as the predicate for 

charging kidnapping as an additional offense.”  Id. at 748. Furthermore, “brief 
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holdings of [the victim] in the couple's automobile and in their apartment” 

were “merely incidental” to the five charged assaults stemming from these 

disputes and could not support the far more serious offenses of kidnapping, 

which were each punishable by confinement for life without eligibility for 

parole. Id. at 748.  Prosecuting these incidents as kidnapping charges were 

precisely the “careless concept of the crime” of  kidnapping that has “long 

been condemned as a misuse of the offense and sought to be avoided.” Id.,  

citing  Chatwin, 326 U.S. at 464. The court would not contravene the “long 

line of precedent” which sought to restrict the long reach of broad statutory 

language and prevent abusive prosecutions. Id., citing: Chatwin, supra;  

United States v. Howard, 918 F.2d 1529 (11th Cir.1990) (limited and 

incidental detention during robbery was legally insufficient to support 

attempted kidnapping of federal agent); Government of Virgin Islands v. 

Ventura, 775 F.2d 92, 95 (3rd Cir.1985) (noting that examples of abusive 

prosecution for kidnapping are common.); Etsitty, 140 F.3d at 1275 

(Kleinfeld, C.J., concurring) (“Kidnapping, punishable by life imprisonment, 

is not committed whenever someone is held against their will, as when one 

person grabs another to do harm, and the victim says ‘Let me go.’ ”). 

The Corralez court reasoned that Kidnapping should not be used “as a 

club every time a boyfriend and girlfriend are driving down the highway 
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arguing, one of them says ‘let me out of this car right now,’ and the driver 

keeps arguing instead of pulling onto the shoulder.” Id. at 749,  quoting 

Etsitty, 140 F.3d at 1275 (Kleinfeld, C.J., concurring). As in Jackson’s case, 

at the conclusion of their fights, the Corralez couple went about their lives 

together. Corralez, supra at 749.  While the Corralez court sought not to 

minimize the appellant's abusive misconduct, (nor does appellant here), it 

refused to ”overlook judicial precedent clearly signaling disapproval of this 

type of overzealous prosecution”, and ultimately dismissed both kidnapping 

charges, despite appellant’s previous guilty pleas. Corralez, supra at 749.  

Instructively, a conviction for Hostage Taking under 18 U.S.C.A. § 

1203 (AD6) requires proof, inter alia that defendant “(1) seized or detained 

another person . . . .“  Cases interpreting the Hostage Act have also required 

that a defendant confine a victim “for an appreciable period of time. ” United 

States v. Rodriguez, 587 F.3d 573, 580 (2d Cir. 2009). This requirement 

derives from the Supreme Court's construction of the Federal Kidnaping Act, 

18 U.S.C. § 1201. Rodriguez, supra, quoting  Chatwin, supra, 326 U.S. 455 at 

460 (violation of predecessor kidnapping statute “necessarily implies an 

unlawful physical or mental restraint for an appreciable period against the 

person's will and with a willful intent so to confine the victim.”). In Rodriquez, 

a victim’s confinement in a taxi for fifteen minutes, albeit without injury or 
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threat of injury, was insufficient to establish an “appreciable period of time” 

for a Hostage Act violation. Rodriquez, supra at 581. Compare: United States 

v. Si Lu Tian, 339 F.3d 143, 154 (2d Cir. 2003) (aliens were confined for 

twenty days);  United States v. Carrion-Caliz, 944 F.2d 220, 221 (5th Cir. 

1991) (confinement lasted eight days); United States v. Lin, 101 F.3d 760, 

766 (D.C. Cir. 1996), as amended (Jan. 28, 1997) (aliens were confined for a 

day and beaten). 

 Attempting to further define Chatwin’s “appreciable” or “substantial” 

requirement,  other courts have precluded a kidnapping charge or conviction 

when the detention or seizure could be deemed  “incidental to commission of 

another crime.” In Government of Virgin Islands v. Berry. 604 F.2d 221 (3rd 

Cir.1979), the Third Circuit interpreted the Virgin Islands kidnapping statute, 

V.I. Code tit. 14, § 1052 (AD9), which, like the federal statute here, requires 

a kidnap victim to be held against her will. Noting that not every “asportation 

or detention” rises to the level of Kidnapping or False imprisonment, the Third 

Circuit reasoned that without a requirement that the asportation or detention 

meet some threshold level sufficient to find Kidnapping or False 

Imprisonment, “persons who have committed such substantive crimes as 

robbery or assault - which inherently involve the temporary detention or 

seizure of the victim - will suffer the far greater penalties prescribed by the 
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kidnapping statutes.” Berry, supra at  226-227 (adopting four-factor test to 

determine whether constitutionally sufficient seizure, holding, or detention 

has occurred). 

Several circuits which have addressed this issue have also articulated  

that the holding, seizure, or detention required under the Federal Kidnapping 

Statute must be more than ”incidental” to the crime.  See United States v. 

Howard, 918 F.2d 1529, 1536-37 (11th Cir.1990) (adopting  Berry test and 

invalidating attempted kidnapping convictions under §1201(a)(5), finding 

evidence insufficient for a reasonable jury to have concluded that defendants 

planned to detain victim for longer than necessary to rob him, or that detention 

exceeded time inherently necessary for a successful robbery); Berry, supra at 

226-227 (3rd Cir.1979);  Etsitty, supra at  428-29 (9th Cir.1997) (Kleinfeld, 

J., concurring) (§1201(a)(2) requires a seized or confined person to be held 

for an appreciable period, beyond what would be required for an assailant 

simply to attempt a sexual assault). See also: United States v. Betancourt, No. 

3:16-CR-238 (SRU), 2019 WL 2720738, at *22 (D. Conn. June 28, 2019) 

(noting Second Circuit’s absence of guidance and suggesting that holding 

incidental to another crime does not constitute holding for the purposes of 

proving kidnapping in the Eleventh, Third, and Ninth Circuits, or under 

Connecticut’s state kidnapping statute) (citations omitted ); United States v. 
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Peden, 961 F.2d 517, 522-23 (5th Cir. 1992) (declining to adopt Berry test 

due to sufficient evidence, but noting that courts must carefully avoid 

convicting a defendant for a crime which is essentially a necessary element of 

another crime for which defendant has also been convicted);  Messer v. 

Roberts, 74 F.3d 1009, 1014 (10th Cir. 1996) (moving a victim was “merely 

incidental” to the crime of aggravated battery); People v. Miles, 23 N.Y.2d 

527, 539, 245 N.E.2d 688, 694 (1969) (kidnapping conviction impermissible 

where underlying crime could not be committed as planned without the 

limited movement inherent in crime). 

D. Liberal application of the Federal Kidnapping Statute to 

“Indians” within “Indian Country” ensures that Native American 

defendants will disproportionately suffer its draconian penalties. 

 

Most federal Kidnapping cases involve §1201(a)(1), which 

criminalizes the interstate transportation of an abducted person after a 

seizure/holding that usually involves enough distance traveled and time 

elapsed when crossing state lines, to easily distinguish a bona fide kidnapping 

from any underlying crime. United States v. Gabaldon, 389 F.3d 1090, 1097-

98 (10th Cir. 2004) (citations omitted) (recognizing the problems addressed 

by Berry test but declining to adopt or reject test where facts of case would 

have satisfied test’s requirements). Where, as here, the Statute requires only 

that a seizure or restraint take place within the special territorial jurisdiction 
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of the United States, the difficulties addressed in  Berry, Etsitty, and Chatwin, 

will more likely arise. Gabaldon, supra. Crucially, the Ninth Circuit 

encompasses enormous expanses of “Indian Country” where liberal 

application of the Kidnapping Statute to “Indians” within §1201(a)(2)’s 

“territorial jurisdiction” ensures that Native American defendants will 

disproportionately suffer draconian penalties, unless the Statute’s “seizure” 

and “benefit” requirements are circumscribed and more precisely defined. See 

Government of Virgin Islands v. Ventura, 775 F.2d 92, 95 and n. 4 (3d 

Cir.1985) (noting that examples of abusive prosecution for kidnapping are 

common and that modern construction of kidnapping statutes seek to limit 

their scope). 

Mr. Jackson’s Kidnapping conviction must be reversed. 
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II.    The District Court’s unreasonable limitation on defense counsel’s 

cross-examination of the Government’s witness regarding key 

scientific evidence violated Mr. Jackson’s confrontation rights  and 

hindered his ability to present evidence central to his sole defense 

to premeditated murder. 

 

A. Background 

To rebut Jackson’s intoxication defense, the Government noticed it 

would call “treating medical personnel” who would offer “factual” and “not 

expert testimony.” 1-ER-29. Dr. Levitan had no independent memory of 

Jackson and relied solely on her treatment notes. 1-ER-21. Levitan ordered a 

standard urine screen to determine what drugs or alcohol Jackson may have 

ingested before arriving. 1-ER-23; 24. Despite Jackson’s obvious sedation and 

the medics’ reported administration of “calming medicines” that evening, the 

test returned negative for various drugs or alcohol. 1-ER-23-24. 

The prosecutor asked about test results reported “with respect to the 

alcohol in Mr. Jackson’s system.” 1-ER-24.  Although this was a urine screen, 

Levitan answered that the report indicated that at the time of the test, Jackson’s 

blood alcohol level was less than 10 mg. per deciliter, and thus below the test’s 

threshold of detectable limits. 1-ER-24. The prosecutor strayed beyond 

Levitan’s report and hypothetically asked whether below ten milligrams per 

deciliter equaled an approximate 0.01 blood alcohol content, and Levitan 
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responded, “Correct, correct.”  1-ER-24. When asked to explain a test reading 

“below [the lab’s] threshold of detectable limits, “ Levitan responded, “Our 

lab will only report greater than ten. Anything less than ten is just noted as 

less than ten.” 1-ER-24-25.  

On cross-examination, defense counsel noted that the prosecutor had 

elicited testimony extraneous to Levitan’s report by asking Levitan to quantify  

approximate blood alcohol content. 1-ER-33.  Counsel was not permitted to 

ask, “How long does it take, if you know, for alcohol to dissipate through the 

blood.?” 1-ER-34; but he could ask, “Have you studied the blood alcohol level 

in a body based upon weight and the content of liquor that was consumed?” 

Id. Levitan responded: “No more so than anybody else who is board certified 

in emergency medicine.” Id. The judge overruled the prosecutor’s objection 

that defendant was trying to elicit an expert opinion from a fact witness 

without proper foundation or notice of expert opinion. 1-ER-34.  Levitan 

responded that although she wasn’t “an expert. . .there are some guidelines . . 

.alcohol is metabolized at a certain rate, depending on multiple factors in 

various people, including, but not limited to genetics, amount consumed on a 

regular basis, medications  . . ..” 1-ER-35.  Counsel continued, “So generally 

speaking, though, are you familiar with the idea that  . . . alcohol disappears 

in the bloodstream generally at the rate of .15 percent per hour? “ 1-ER-35. 
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This time, the judge sustained the prosecutor’s objection which alleged lack 

of foundation and complained that the  testimony sought was beyond the scope 

of Levitan’s expertise. 1-ER-35. 

B. The District Court’s unreasonable limitation counsel’s cross-

examination of Dr. Levitan about key scientific evidence violated 

Mr. Jackson’s confrontation rights and deprived him of his sole 

defense to premeditated murder. 

 

1. Dr. Levitan’s testimony would have been 

relevant, helpful, and properly admissible as either 

lay or expert testimony. 

 

Levitan’s excluded answer was the permissible within the scope of  

cross-examination since in its case-in-chief, the Government admittedly 

elicited quantitative blood alcohol information that was extraneous to 

Levitan’s report or personal observations. I-ER-24-25 

The excluded testimony would have also been within Levitan’s lay 

experience as an individual and as a medical professional. In Simmons v. 

Napier, 626 F. App'x 129, 136 (6th Cir. 2015) (unpublished) (AD9-23), the 

Sixth Circuit rejected any contention that a physician who presented lay 

testimony on intoxication was improperly allowed to present “expert 

testimony.” Id. at 137. The physician noted that his ability to identify 

intoxication was partially based on his life experiences, and also explained 

that his medical training equipped him to understand when a person is 

intoxicated and to identify the “common presentation of alcohol intoxication.” 
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Id. Even if the physician's statements were deemed lay testimony, courts have 

held that such testimony can properly be admitted. Id., citing, United States v. 

Denny, 48 Fed.Appx. 732, 737 (10th Cir. 2002) (police officer's testimony 

that defendant was “extremely intoxicated” based on his slurred speech and 

unsteady gait was proper lay testimony); Durant v. United States, 551 A.2d 

1318, 1324 (D.C.1988) (“Whether a patient is ‘well under the influence of 

alcohol’ is not a matter about which competent physicians are likely to differ. 

. . . because alcohol intoxication is considered to be a matter of common 

knowledge, lay witnesses may render opinion testimony regarding alcohol 

intoxication.”); cf. 1 McCormick on Evid. § 11 (7th ed.) (“Lay witnesses have 

been permitted to express opinions on extremely varied topics. The topics 

include ... intoxication.... [C]ourts assume that most American adults are 

competent to testify about alcohol intoxication....”).  

Even if Levitan’s answer to counsel’s “general” question about alcohol 

metabolism was deemed “expert testimony,” she would have been sufficiently 

qualified to respond, and her answer would have likely assisted the jury. 

Although the District Court must perform a gatekeeping function under Fed. 

R. Evid. 702 (AD7), a trial court “not only has broad latitude in determining 

whether an expert's testimony is reliable, but also in deciding how to 

determine the testimony's reliability.” United States v. Gadson, 763 F.3d 
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1189, 1202 (9th Cir. 2014) (citation omitted). The inquiry into whether the 

testimony is sufficiently reliable is “a flexible one.” Gadson, supra, citing 

United States v. Alatorre, 222 F.3d 1098, 1102 (9th Cir.2000). A separate 

pretrial hearing on reliability is not required, and a voir dire procedure can be 

sufficient. Gadson, supra, citing Alatatorre, supra. at 1102–05. 

Here, Levitan’s qualifications and experience were already well-

exposed. She further qualified that although she was not “expert” in the 

subspecialty, she knew that blood alcohol dissipation depends on various 

factors. It was unreasonable that Levitan was forbidden to answer counsel’s 

question: “Generally speaking, . . .are you familiar with the idea that  . . . 

alcohol disappears in the bloodstream generally at the rate of .15 percent per 

hour? “ 1-ER-35.  If  Levitan was unfamiliar or if that was incorrect, she could 

have so stated or qualified her answer.   

2. Mr. Jackson was wrongly deprived of the effective cross-

examination guaranteed by the Confrontation Clause. 

 

The Confrontation Clause, which guarantees the right of an accused in 

a criminal prosecution to be confronted with the witnesses against him, 

includes “the right of effective cross-examination.” Delaware v. Van Arsdall, 

475 U.S. 673, 678 (1986); Davis v. Alaska, 415 U.S. 308, 318 (1974); U.S. 

Const. amend. VI (AD7). While trial courts retain wide latitude to impose 

reasonable limits on such cross-examination to avoid, i.e., harassment, 
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prejudice, or confusion of the issues, both this Court and the Supreme Court, 

have emphasized the policy favoring expansive witness cross-examination in 

criminal trials. Larson, 495 F.3d 1094 at 1102. When cross-examination is 

impermissibly limited, reversal is required because “it is impossible to know 

what such cross-examination would have revealed.” United States. v. 

Wilmore, 381 F.3d 868, 873 (9th Cir. 2004).   

 When admitting the urine screen results through testimony of a “lay” 

witness, the Government circumvented  Fed. R. Evid. 702’s (AD7)  and R. 

703’s (AD6(a)) requirement that any underlying scientific evidence be 

sufficiently reliable. After the Government elicited arguably “expert” 

testimony, it protested any effective cross-examination. Notably, the urine 

screen may have actually been unreliable, since it failed to detect sedatives 

that medics administered to Jackson shortly before he arrived in Flagstaff. 1-

ER-23-24. Counsel had ample reason to probe the matter further: The urine 

screen might have likewise failed to accurately detect any alcohol in Jackson’s 

system. But even if the test were accurate, the testimony would have helped 

the jury evaluate the information, and the jury was entitled to hear it. 

Fed.R.Evid.701 (AD6). 

The alcohol metabolism testimony was especially relevant since the 

prosecutor heralded the urine screen, (likely administered about 24 hours after 
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the murder), as conclusive, scientific proof that Jackson was never drunk, and 

thus, had no legitimate defense to a finding of premeditation. 5-ER-708. This 

logically flawed argument completely ignored the 100% probability that since  

alcohol had dissipated over time, it would naturally fail to appear in a urine 

screen administered the following night. This went to the heart of defendant’s 

sole defense of intoxication on the murder charge: Jackson was extremely 

intoxicated when he killed Alvina but sobered up the next day and night. The 

Government introduced no other evidence to suggest that this was not 

physically possible. 

3.  The testimony’s unreasonable exclusion thwarted Jackson’s 

right to present a defense. 

 

The Sixth Amendment's guarantee of compulsory process and the more 

general Fifth Amendment guarantee of due process (AD7) guarantee criminal 

defendants a meaningful opportunity to present a complete defense. Brown, 

859 F.3d at 733.  A “complete defense” encompasses the right to cross-

examination.  Faretta v. California, 422 U.S. 806, 818, 95 S.Ct. 2525 at 2532 

(1975). Here, Levitan’s excluded testimony was relevant to explain how 

alcohol in Jackson’s system might have metabolized below detectable limits 

between the time of the murder and the time of the test, an issue which was 

the sin qua non of defendant’s sole defense to premeditation. Counsel was 

entitled to cross-examine Levitan about the test results, particularly where the 
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prosecutor elicited specific quantitative, yet hypothetical evidence that 

exceeded the scope of Levitan’s report or personal observations, and there was 

some evidence that the test itself was unreliable. 

4. The error was not harmless. 

The Government cannot establish by a preponderance, much less 

beyond a reasonable doubt, that the error did not impact the verdict. See 

Larson, 495 F.3d at 1107.  Lack of intoxication during the murder was the 

centerpiece of the Government’s case of first-degree, premeditated murder.  

There were no eyewitnesses. Although Jackson told several people he was 

blacked-out drunk during the murder, the Government flatly denied that 

alcohol played any role in any portion this case. 5-ER-737. The Government  

heralded the urine screen, introduced through a purported “lay witness”, as 

conclusive, scientific proof that Jackson could not have been drunk at the time 

of the murder. 5-ER-708. Yet, by protesting that defense counsel sought 

“expert” testimony during his cross-examination, the Government foreclosed 

any effective cross-examination about a possibly faulty test, and also deprived 

defendant of information which would contextualize the test results: Even if 

the test were reliable, it wouldn’t necessarily detect alcohol that Jackson 

consumed as much as 24 hours earlier. Levitan’s “metabolism” testimony 

would have likely provided evidentiary foundation for a jury to find that 
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Jackson could have been drunk at the time of the murder, yet sober at the time 

of the test. Without it, the jury was misled and urged to make a false choice. 

The prejudice from this error was compounded by the Government’s 

closing argument, during which it repeatedly conflated the September 1-3 

timeline and fallaciously asserted that alcohol played no role in any part of 

the case. Ultimately, preclusion of Dr. Levitan’s testimony on cross-

examination rendered the trial unfair and violated Due Process. See Brown, 

525 F.3d at 797; U.S. Const. amend. V. 

III.  The  Government’s evidence failed to prove premeditation where 

the evidence  indicated that the killing had been impulsive, rather 

than the product of reflective, deliberate behavior. 

A. Legal Principles  

First degree murder under federal law requires that  a killing be not only 

intentional, but also “willful, deliberate, malicious, and premeditated,” unless 

the killing constitutes felony murder. 18 U.S.C. § 1111(a). Mr. Jackson’s 

conviction for premeditated first-degree murder may stand only if the 

evidence was sufficient to prove, beyond a reasonable doubt and without 

reliance on “mere speculation,” Nevils, 598 F.3d 1167, that the killing was 

“deliberate” and “premeditated.” 

The distinction between first and second-degree murder is based on the 

judgment that “one who meditates an intent to kill and then deliberately 
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executes it is more dangerous, more culpable or less capable of reformation 

than one who kills on sudden impulse.” Austin v. United States., 382 F.2d 

129, 134 (D.C. Cir. 1967) (subsequent history omitted). The requirements of 

“deliberation” and “premeditation”  distinguish murders that are not the result 

of “sudden impulse.”  “Deliberation” refers to a thought-process that “requires 

a cool mind that is capable of reflection,” and “premeditation” “requires that 

the one with the cool mind did in fact reflect, at least for a short period of time 

before his act of killing.” Lafave § 14.7(a) & nn.8, 9 (citing cases). 

Premeditation has been described as the defendant asking himself: “Shall I 

kill him?”, and deliberation described as the defendant asking himself:, “Wait, 

what about the consequences? Well, I’ll do it anyway.” LaFave § 14.7(a) n.7. 

There is no presumption that a murder is first-degree murder. LaFave § 

14.7(a) & n.25. The Government cannot carry its burden by providing “highly 

speculative” evidence of premeditation, and this element cannot be 

established merely from the fact that the defendant had time to premeditate. 

Hemphill v. United State., 402 F.2d 187, 189-90 (D.C. Cir. 1968); accord 

LaFave § 14.7(a) & n.18 (citing cases). 

Because premeditation and deliberation are subjective mental states, 

they must sometimes be proved with evidence of  “defendant’s conduct . . . in 

the light of the surrounding circumstances.” LaFave § 14.7(a) & n.24. The 
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mere fact that the killing was attended by much violence, or that many wounds 

were inflicted is not relevant in this regard, as “such a killing is just as likely 

(or perhaps more likely) to have been on impulse.” LaFave § 14.7(a) & n.34. 

Moreover, a “defendant’s conduct after the killing in an effort to avoid 

detection and punishment is obviously not relevant for purposes of showing 

premeditation and deliberation, as it goes only to show the defendant’s state 

of mind at the time and not before or during the killing.” Id. & n.35. If 

anything, Jackson’s actions in the aftermath served to refute any suggestion 

that his tragic action was the product of premeditation and deliberation. 

B. The evidence could not support a finding of premeditation 

beyond a reasonable doubt 

 

Ms. Nez was likely killed by blunt trauma to the head, apparently 

inflicted with a rock found at the scene. 3-ER-431. Nothing suggested that 

Jackson brought the rock to the scene, much less with the purpose of using it 

to kill. To the contrary, afterward, Jackson remembered seeing rocks around, 

and assumed he had struck Alvina with one. 4-ER-610. Although additional 

blows may have been struck in rapid succession, perhaps with Jackson’s  

machete, even such repetitive violence fails to warrant a rational inference of 

premeditation, because such a killing is more likely to have been committed 

on impulse than after cool deliberation. Austin, 382 F.2d at 138; LaFave § 

Case: 19-10070, 12/15/2020, ID: 11929133, DktEntry: 29, Page 60 of 102



51 
 

14.7(a). It is extremely unlikely that one actively engaged in such violence 

could simultaneously engage in the cool reflection on the killing and 

deliberation about its consequences that is required for a finding of 

premeditation. Contrary to the prosecutor’s speculative closing argument,  no 

evidence established that Jackson deliberatively searched for the machete,  

returned to the house to retrieve it, or that he “death-marched”, “hunted”, or 

forced Alvina into the field  that night. 5-ER-693; 703-04; 713. 

The more rational inference from the evidence actually admitted at trial  

is that Jackson was simply too drunk to comprehend what he was doing when 

he killed Alvina. Jackson told Officers Baldwin and Tom that at the time of 

Alvina’s murder, he had “blacked out” after they drank excessively. 3-ER-

478; 350.  He told Agent Schulz that he and Alvina had been  drinking a half-

gallon of Vitali [vodka]. 4-ER-629; 631. Possibly many hours after Alvina’s 

death, Jackson returned home and drank caffeinated Monster energy drinks, 

which might account for any presence of mind he exhibited well after the 

killing. 4-ER-607; 615; 632. 

Nor, as the prosecutor repeatedly argued, were Jackson’s subsequent 

statements or his condition  the following day probative of  his mental state at 

the time of the killing.  Before being helicoptered for emergency medical 

treatment late on September 2 (perhaps even 24 hours after the killing), 
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Jackson denied using alcohol “today” or losing consciousness. 3-ER-326-27. 

During the 5:00 A.M. September 3 interview, Jackson told Agent Schultz that 

he was drinking “not last night but the night before” -  obviously referring to 

the night of September 1. 4-ER-645.  Contrary to the prosecutor’s contention 

that the negative urine screen proved that Jackson was not extremely 

intoxicated at all (5-ER-708), when administered so long after the killing, a 

negative test result was unsurprising and certainly not probative of Jackson’s 

inebriation during the murder, since any alcohol  consumed before the killing 

would have been metabolized by late September 2 or early September 3, when 

the test was administered. Defense counsel was unfairly foreclosed from 

eliciting crucial information on this point when cross-examining Dr. Levitan, 

and Jackson’s intoxication defense was wrongly crippled by the unrefuted  

urine screen, which the prosecutor touted as conclusive scientific evidence 

that Jackson was never drunk at any time. Rather, he fabricated the story to 

evade responsibility. 5-ER-708; 736; 737. 

Nor was Jackson’s behavior after the killing suggestive of 

premeditation at the time of the killing – just the opposite:  Jackson’s personal 

effects and documents were strewn around at the scene, clearly evidencing the 

assailant’s identify. 2-ER-225; 3-ER-309-310. Jackson’s multiple suicide 

attempts were evidenced by bloodied instruments containing his DNA (4-ER-
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570), patches of blood-saturated earth (3-ER-294-96; 306), and Jackson’s 

clothing which was blood-soaked and stained from self-inflicted wounds 

which required immediate medical attention to prevent fatal arterial bleeding  

(3-ER-335 337-38; 340), followed by an emergency airlift to a Level One 

Trauma center, where the wounds were surgically stitched and stapled. 3-ER-

376; 4-ER-497-500; 513. Jackson readily admitted the killing to Baldwin,  

Tom, his mother, and Agent Schultz. He pleaded with Baldwin to “help him 

out with a bullet.”  3-ER-478.  On September 2, still in blood-soaked clothes, 

Jackson waved a mere machete when confronting heavily armed officers, 

hoping to commit “suicide by cop.” 3-ER-374; 4-ER-494. These were hardly 

the actions of someone who had deliberated the consequences of the murder. 

The prosecutor wrongly trivialized and disparaged Jackson’s suicide attempts 

as a superficial, self-serving ploy to elicit sympathy. Rather, she suggested,  

this evidenced his consciousness of guilt regarding premeditation. 5-ER-738. 

Nor were Jackson’s subsequent recollections of details of the night of 

the killing (remembered much later when Jackson was no longer intoxicated), 

probative of his mental state during the murder. Jackson’s answers to Agent 

Schultz’s suggestive questions during a 5:00 A.M. interview on September 3, 

possibly 24-36 hours after the killing, were muddied, confused, and 

inconclusive. 4-ER-607-12. Even if on September 3, Jackson later 
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remembered the color of the shirt Alvina wore, before the blackout and killing, 

the flashback was  irrelevant to his mental state or intoxication at the time of 

the killing. The prosecutor’s burden was not eased when Jackson told Schultz 

that he did not know where Alvina’s shirt went, but when he realized she was 

unclothed, he covered her body with his jacket. 4-ER-603; 609; 635-36. In 

sum, the Government’s evidence was insufficient to rebut defendant’s 

intoxication defense, nor could the Government otherwise meet its burden of 

proof on the issue of premeditation. 

IV.    Improper comments permeated the Government’s closing 

argument and deprived Mr. Jackson of a fair trial. 

  

A. The prosecutor misstated evidence, argued matters not in 

evidence, exceeded the bounds of fair argument, and wrongly 

deployed inflammatory rhetoric to emotionally incite the jury. 

 

A prosecutor may not express to the jury her personal impressions 

of the evidence or the defendant’s guilt. United States v. Wright, 625 F.3d 

583, 612 (9th Cir. 2010); United States v. Kerr, 981 F.2d 1050, 1053 (9th 

Cir. 1992). Misconduct can also occur “in a broader range of 

circumstances,” such as when the prosecutor denigrates the defense as a 

sham, vouches for credibility, or misstates facts in closing argument. 

United States v. Hermanek, 289 F.3d 1076, 1098 (9th Cir. 2002); United 

States v. Azubike, 504 F.3d 30, 38 (1st Cir. 2007); United States v. 
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Newman, 490 F.2d 139, 147 (3d Cir. 1974). Improper argument need not 

be deliberate to constitute prosecutorial misconduct. United States v. 

Riccio, 529 F.3d 40, 45 n.5 (1st Cir. 2008). 

1. Misstatements of evidence 

 

As previously discussed, no evidentiary basis supported the  

prosecutor’s mischaracterization of a central element of the Kidnapping 

charge - that Nez saw Jackson “standing over his daughter, not allowing her 

to leave, controlling, confining her.” 5-ER-699; 4-ER-542-43; 544.  Nor, as 

she argued, did Jackson ever specifically admit the July assault during his 

interview with Agent Schultz. 5-ER-699; 4-ER-602-03. Likewise, she  

unfairly mischaracterized  that, “Alvina tried to get away by hiding in the car, 

and he would not let her get away.” 5-ER-700  The  inflammatory rhetoric 

continued, “And but for Alvina's father rescuing her, Alvina would not have 

been allowed to escape that night. And but for Alvina's father, this night in 

July could have ended as it did in September.” 5-ER-700   

  Without  foundation, the prosecutor argued that in September, Jackson 

“started beating her in the house.. . At some time in the house, he stripped her 

of her shirt and pulled down her pants. Eventually he looked for his machete. 

He armed himself with his machete, and he forced Alvina to this dark and 

deserted field.” 5-ER-693. Focusing on premeditation, she argued, “when 
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defendant Jackson was in his house and he looked for his machete and he 

found his machete and he brought it out to this field, that was clearly a plan 

for murder. . . . He did not accidentally have this with him.”  5-ER-703-04.  

She baselessly contended that, “the premeditation started in the house. He was 

beating her. He was punching her. . . .. when he searched for his machete and 

when he located the machete and put it into his hands [and] when he carried 

the machete to where he would eventually murder Alvina . . . .” 5-ER-713.  

No trial evidence suggested that Jackson began beating Alvina in the house, 

searched for a machete, or that he forced her into the field; yet this incendiary 

rhetoric was central to the issue of premeditation. 

2.  Inflammatory and improper psychological profile and 

syndromic characterization despite absence of expert 

testimony. 

 

The prosecutor repeatedly deployed inflammatory rhetoric and  

thematically linked the September murder with the July charges to justify 

labeling Jackson as a syndromic “violent serial domestic abuser.” 5-ER-694. 

She authoritatively opined on Jackson’s mental state and motive:  

Alvina was his property. And he wanted to control her through 

humiliation and violence.” . . .  “ In July he showed her just how 

much he controlled her . . ..”  “In September she did not want to 

be out in the middle of the desert half naked, but he violently 

forced her there as well. That was what Jackson liked. That was 

what he wanted, to own her and to control her, and to beat her 

wherever and whenever he wanted.  . . .Jackson exercised the 
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ultimate control over Alvina's life, and that is to end it.” 5-ER-

695.  

 

Again linking the July and September incidents, she warned, 

 The violence inflicted by defendant Jackson in July was a 

chilling foreshadowing of how he would eventually brutally 

murder Alvina. And when you consider the murder charge, 

remember this July event and the similarities to the murder “. . . 

And this is the way defendant Jackson wanted it, humiliating and 

degrading. This is the way he liked it, controlling and violent, 

very similar to the way that he would eventually murder her.” 

 5-ER-700. 

 

Later, she returned to this incendiary theme: “This case is about first-

degree murder, domestic abuse, control, humiliation, and violence; physical 

control that you saw from the July event . . . . and mental control and 

humiliation. . . . .” 5-ER-709. 

Ignoring that intoxication played any role, she continued, “This case is 

about  . . . how he was a domestic violent abuser and how he exercised the 

ultimate control over Alvina Nez that night by deciding, intending, 

considering, premeditating that he wanted Alvina Nez dead.” 5-ER-713. 

Any attestation of Jackson’s psychological profile, inner mental 

motivations, or any psychological diagnosis of Jackson as a syndromic “serial 

domestic abuser” should have been admitted only through testimony of a  

properly vetted psychologist, psychiatrist, or other qualified expert. See e.g., 

United States v. Lopez, 913 F.3d 807 (9th Cir. 2019) (expert testimony on 

Case: 19-10070, 12/15/2020, ID: 11929133, DktEntry: 29, Page 67 of 102



58 
 

Battered Woman Syndrome permissible to show psychological motivation); 

United States v. Mix, 77 F. App'x 986, 988 (9th Cir. 2003) (expert testimony 

regarding the dynamics of abusive relationships assisted jury in understanding 

the evidence and provided context for testimony). Even if the jury did not 

understand the prosecutor to refer to her knowledge of facts outside the record, 

the jury could have construed the prosecutor’s statements of opinion as 

“expert testimony” based on her personal knowledge and her prior experience 

with other cases. United States v. McKoy, 771 F.2d 1207, 1211 (9th Cir. 

1985), citing United States v. Grunberger, 431 F.2d 1062, 1068 (2d Cir.1970).  

3. The prosecutor denigrated Jackson and repeatedly 

conflated the September 1-3 timeline to obfuscate fair 

consideration of his intoxication defense.  

 

 The prosecutor baldly asserted that, “intoxication, did not play a part in 

this case . . .” 5-ER-705.  She argued disparagingly, “In this case there is 

simply no credible evidence of intoxication [because] [a]fter defendant 

Jackson brutally murdered Alvina .. . He had a guilty conscience. . . . He spent 

the day trying to figure out how to make himself look more sympathetic and 

less responsible.” 5-ER-706. She conflated the September timeline, 

suggesting that after the murder, “he was doing many things, but he was not 

drinking alcohol.” 5-ER-706. 
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She continued, “ . .  . at the time of the beatings and the murder, there 

is similarly no credible evidence of alcohol use during this night.  . . He killed 

her with a machete.” 5-ER-707. This is not the conduct of a drunk man.” Id. 

After mentioning details Jackson eventually remembered about the killing, 

she juxtaposed:  

The physical evidence in this case supports that he had no drugs 

or alcohol in his system. Dr. Levitan told you that the toxicology 

screens were negative for alcohol, negative for drugs. His BAC 

was so low that it was . . .  the minimum threshold level of even 

being detected. This is not a man who went from blacked out 

drunk to zero alcohol in his system in a matter of hours. . . . 

Intoxication simply did not play a part in his crimes.” 5-ER-708. 

 

To the contrary, this was the heart of Jackson’s sole defense to 

premeditated murder. The Government’s evidence could not disprove it, so 

the prosecutor resorted to denigrating Jackson and confusing the jury. 

After belittling the severity of Jackson’s wounds (5-ER-735), she 

disparaged him as a liar:  

The only hint of any intoxication or being blacked out comes 

from the defendant's numerous lies . . . .” (5-ER-736) “He has to 

say I blacked out, and he starts telling all of these lies about being 

blacked out. But that's not the truth. That's just his story. That's 

not fact. You heard all of the evidence that there was no alcohol 

involved in this case.” 5-ER-737. 

 

McKoy, 771 F.2d 1207, 1211 (9th Cir. 1985) (warning that a jury is especially 

likely to perceive prosecutor as an “expert” on witness credibility) 
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  4. Re-enforcement of error during rebuttal 

On rebuttal, the prosecutor continued to disparage Jackson and conflate 

and obfuscate the September 1-3 timeline: 

But that's not the truth. That's just his story. That's not fact. You 

heard all of the evidence that there was no alcohol involved in 

this case. The physical evidence shows no alcohol. And he had 

not had any drugs or alcohol all day long. And even [when] 

Agent Schultz . . . asked when did you drink . . . last night [?] and 

he said, oh, no, not last night; the night before. . . . There was no 

alcohol involved in this case. 5-ER-737, 

 

She concluded, “The defendant says he beats her mostly when he's 

drinking, which means not always when he's drinking. Just mostly. He was 

not drinking when he murdered Alvina.” 5-ER-739. 

Throughout, the prosecutor conflated the September 1-3 timeline by 

equating Jackson’s intoxication at the time of the killing, with evidence of his 

condition perhaps as much as 24 hours later. This confusing and misleading 

argument contained a logical flaw that completely ignored the 100% 

probability that any alcohol was metabolized over time. The was the heart of 

defendant’s intoxication defense. Indeed, the Government introduced no 

evidence to suggest that this could not happen, and instead heralded the late-

administered urine screen as scientific proof the Jackson was not intoxicated 

when he killed Alvina. This prejudice was magnified where defense counsel 
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was prevented from cross-examining Dr. Levitan about “general” blood 

alcohol metabolism.  

B. Improper comments which permeated the 

Government’s closing argument and deprived Mr. Jackson 

of a fair trial warrant reversal. 

 

Given the sheer number of improper comments in the Government’s 

closing argument, many of them in rebuttal, Mr. Jackson could not have 

received a fair trial. See Azubike, 504 F.3d at 39 (improper remarks in closing 

argument militate in favor of reversal). Although defense counsel addressed 

some of these improprieties in his closing argument (5-ER-715-731), no 

contemporaneous curative instructions were requested or provided.  Nor could 

he address the damage from the  prosecutor’s rebuttal argument, which again 

conflated the September timeline and alleged that Jackson simply lied about 

intoxicated before the murder.  5-ER-737  Indeed, one of the last things the 

jury heard was, “He was not drinking when he murdered Alvina.” 5-ER-739. 

The improper argument surely affected the jury. According to trial 

testimony, Jackson did not specifically admit the July assault during his 

interview with Agent Schultz. But this very misstatement may have affected 

the jury’s consideration of the inherently difficult issue of whether there was 

a “seizure” sufficient to warrant a Kidnapping conviction. The jury’s sole 

communication with the court was an unfulfilled request for Agent Schultz’s 
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transcript of the September 3 hospital interview with Jackson (Ex.97), which 

was never admitted into evidence. 5-ER-744-45. This question suggests their 

concern. 

Defense counsel readily conceded that Jackson killed Alvina.  2-ER-

201. The crux of Jackson’s sole defense was that was Jackson was too 

intoxicated at the time of the murder to have been able to conduct the requisite 

cool reflection and deliberation needed to find premeditation. 2-ER-204-06; 

5-ER-722. Because there were no eyewitnesses to the murder, the jurors were 

particularly vulnerable to influence by the prosecutor’s personal impressions 

of how and why the murder had occurred. The jury was likely misled and 

confused by the prosecutor’s repeated, disingenuous conflation of the 

September 1-3 timeline, juxtaposed with her repeated assertions that alcohol 

played no role at any time - Jackson was simply lying about being drunk when 

he killed Alvina.  To this, she added an imprimatur of reliability by heralding 

the late-administered  urine screen  as conclusive proof that Jackson was never 

drunk at any time. The transcript requested by the jury – but never provided -  

could have clarified the amount of time that actually passed between the 

murder, Jackson’s  apprehension the next night on September 2, and the urine 

screen, which was administered even later, closer to early morning on 

September 3. The information could have clarified the timeline and 
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contextualized Jackson’s actions and statements in the murder’s aftermath, 

particularly regarding his statements about when he and Alvina had been 

drinking. The jury question suggests this was likely germane to their 

deliberation about premeditation. 

In sum,  is more probable than not that the prosecutor's misconduct in 

closing materially affected the verdict. United States v. Sanchez, 176 F.3d 

1214, 1225 (9th Cir. 1999). The closing argument’s factual inaccuracies, 

confusing, conflated timeline, and denigrating statements went to the heart of 

defendant’s defense on the Murder and Kidnapping charges  

Viewed individually or cumulatively, the unaddressed prosecutorial 

misconduct was plain error which affected Jackson’s substantial rights and 

seriously affected the fairness, integrity, or public reputation of the judicial 

proceedings.  See United States v. Geston, 299 F.3d 1130, 1134 (9th Cir. 

2002); United States v. Preston, 873 F.3d at 835. Alternatively, the cumulative 

effect of the closing errors, when viewed in the context of the entire trial, 

compels reversal. Sanchez, supra at 1225.  
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V.  The cumulative effect of the trial errors calls for the reversal 

of Mr.  Jackson’s conviction. 

 

Even if this Court were to conclude that none of the foregoing errors 

individually warrant reversal, it should also consider whether they do so when 

considered cumulatively. Such a cumulative analysis is appropriate here – 

particularly since many of the trial errors mutually reinforced each other. . United 

States. v. Frederick, 78 F.3d 1370, 1381 (9th Cir. 1996). The  cumulative effect 

of multiple trial errors “can violate due process even where no single error ... 

would independently warrant reversal.” Id. See United States v. Preston, 873 

F.3d 829, 835 (9th Cir. 2017). This court should decide that the cumulative effect 

of trial errors here requires reversal. Frederick, supra. 

 

 

 

CONCLUSION 

For the foregoing reasons, this Court should reverse Mr. Jackson’s 

convictions and remand the matters for resentencing. 
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Respectfully submitted, 

 

S/ Michele R. Moretti, Esq. 

Attorney for Giordano Jackson 

7671 S.W. 117th Place 

Lake Butler, Florida 32054 

Arizona State Bar # 014851 

(386) 496-0701 

Michele501@earthlink.net 

Dated:  December 15, 2020 

 

 

 

 

 

STATEMENT OF RELATED CASES 

  

 As previously stated, this court has consolidated the appeal of CR-17–

08242-PCT-DJH, with the appeal of 3:12-cr-08212-DJH-1 (involving 

Revocation of Defendant’s Supervised Release), ## 19–10070 and 19-10071, 

respectively.  

 Otherwise, undersigned counsel is unaware of any cases related to this 

matter.          

Respectfully submitted, 

 

S/ Michele R. Moretti, Esq. 

Attorney for Giordano Jackson 

7671 S.W. 117th Place 

Lake Butler, Florida 32054 

Arizona State Bar # 014851 

(386) 496-0701 

(352) 219-5266 

Michele501@earthlink.net 

Dated:  December  15, 2020 
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ADDENDUM 

18 U.S.C.A. § 1153 - Effective: March 7, 2013 

18 U.S.C.A. § 1153 (West) 

§ 1153. Offenses committed within Indian country

(a) Any Indian who commits against the person or property of another Indian or other

person any of the following offenses, namely, murder, manslaughter, kidnapping,

maiming, a felony under chapter 109A, incest, a felony assault under section 113, an

assault against an individual who has not attained the age of 16 years, felony child abuse

or neglect, arson, burglary, robbery, and a felony under section 661 of this title within the

Indian country, shall be subject to the same law and penalties as all other persons

committing any of the above offenses, within the exclusive jurisdiction of the United

States.

(b) Any offense referred to in subsection (a) of this section that is not defined and

punished by Federal law in force within the exclusive jurisdiction of the United States

shall be defined and punished in accordance with the laws of the State in which such

offense was committed as are in force at the time of such offense.

18 U.S.C.A. § 1111 - Effective: April 30, 2003 

§ 1111. Murder

(a) Murder is the unlawful killing of a human being with malice aforethought. Every

murder perpetrated by poison, lying in wait, or any other kind of willful, deliberate,

malicious, and premeditated killing; or committed in the perpetration of, or attempt to

perpetrate, any arson, escape, murder, kidnapping, treason, espionage, sabotage,

aggravated sexual abuse or sexual abuse, child abuse, burglary, or robbery; or perpetrated

as part of a pattern or practice of assault or torture against a child or children; or

perpetrated from a premeditated design unlawfully and maliciously to effect the death of

any human being other than him who is killed, is murder in the first degree.

Any other murder is murder in the second degree.

(b) Within the special maritime and territorial jurisdiction of the United States,

Whoever is guilty of murder in the first degree shall be punished by death or by

imprisonment for life;

Whoever is guilty of murder in the second degree, shall be imprisoned for any term of

years or for life.

(c) For purposes of this section--

(1) the term “assault” has the same meaning as given that term in section 113;

(2) the term “child” means a person who has not attained the age of 18 years and

is--
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(A) under the perpetrator's care or control; or

(B) at least six years younger than the perpetrator;

(3) the term “child abuse” means intentionally or knowingly causing death or

serious bodily injury to a child;

(4) the term “pattern or practice of assault or torture” means assault or torture

engaged in on at least two occasions;

(5) the term “serious bodily injury” has the meaning set forth in section 1365; and

(6) the term “torture” means conduct, whether or not committed under the color of

law, that otherwise satisfies the definition set forth in section 2340(1).

________________________________________________________________________ 

18 U.S.C.A. § 111 - Effective: January 7, 2008 

§ 111. Assaulting, resisting, or impeding certain officers or employees

(a) In general.--Whoever--

(1) forcibly assaults, resists, opposes, impedes, intimidates, or interferes with any

person designated in section 1114 of this title while engaged in or on account of

the performance of official duties; or

(2) forcibly assaults or intimidates any person who formerly served as a person

designated in section 1114 on account of the performance of official duties during

such person's term of service,

shall, where the acts in violation of this section constitute only simple assault, be fined 

under this title or imprisoned not more than one year, or both, and where such acts 

involve physical contact with the victim of that assault or the intent to commit another 

felony, be fined under this title or imprisoned not more than 8 years, or both. 

(b) Enhanced penalty.--Whoever, in the commission of any acts described in subsection

(a), uses a deadly or dangerous weapon (including a weapon intended to cause death or

danger but that fails to do so by reason of a defective component) or inflicts bodily

injury, shall be fined under this title or imprisoned not more than 20 years, or both.

____________________________________________________________________
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18 U.S.C.A. § 113 - Effective: March 7, 2013 

18 U.S.C.A. § 113 (West) 

§ 113. Assaults within maritime and territorial jurisdiction

(a) Whoever, within the special maritime and territorial jurisdiction of the United States,

is guilty of an assault shall be punished as follows:

(1) Assault with intent to commit murder or a violation of section 2241 or 2242,

by a fine under this title, imprisonment for not more than 20 years, or both.

(2) Assault with intent to commit any felony, except murder or a violation of

section 2241 or 2242, by a fine under this title or imprisonment for not more than

ten years, or both.

(3) Assault with a dangerous weapon, with intent to do bodily harm, by a fine

under this title or imprisonment for not more than ten years, or both.

(4) Assault by striking, beating, or wounding, by a fine under this title or

imprisonment for not more than 1 year, or both.

(5) Simple assault, by a fine under this title or imprisonment for not more than six

months, or both, or if the victim of the assault is an individual who has not

attained the age of 16 years, by fine under this title or imprisonment for not more

than 1 year, or both.

(6) Assault resulting in serious bodily injury, by a fine under this title or

imprisonment for not more than ten years, or both.

(7) Assault resulting in substantial bodily injury to a spouse or intimate partner, a

dating partner, or an individual who has not attained the age of 16 years, by a fine

under this title or imprisonment for not more than 5 years, or both.

(8) Assault of a spouse, intimate partner, or dating partner by strangling,

suffocating, or attempting to strangle or suffocate, by a fine under this title,

imprisonment for not more than 10 years, or both.

(b) Definitions.--In this section--

(1) the term “substantial bodily injury” means bodily injury which involves--

(A) a temporary but substantial disfigurement; or

(B) a temporary but substantial loss or impairment of the function of any

bodily member, organ, or mental faculty;

(2) the term “serious bodily injury” has the meaning given that term in section

1365 of this title;

(3) the terms “dating partner” and “spouse or intimate partner” have the

meanings1 given those terms in section 2266;

(4) the term “strangling” means intentionally, knowingly, or recklessly impeding

the normal breathing or circulation of the blood of a person by applying pressure

to the throat or neck, regardless of whether that conduct results in any visible

injury or whether there is any intent to kill or protractedly injure the victim; and

(5) the term “suffocating” means intentionally, knowingly, or recklessly impeding

the normal breathing of a person by covering the mouth of the person, the nose of
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the person, or both, regardless of whether that conduct results in any visible injury 

or whether there is any intent to kill or protractedly injure the victim. 

18 U.S.C.A. § 1201 Effective: July 27, 2006 

18 U.S.C.A. § 1201 (West) 

§ 1201. Kidnapping

(a) Whoever unlawfully seizes, confines, inveigles, decoys, kidnaps, abducts, or carries

away and holds for ransom or reward or otherwise any person, except in the case of a

minor by the parent thereof, when--

(1) the person is willfully transported in interstate or foreign commerce,

regardless of whether the person was alive when transported across a State

boundary, or the offender travels in interstate or foreign commerce or uses the

mail or any means, facility, or instrumentality of interstate or foreign commerce in

committing or in furtherance of the commission of the offense;

(2) any such act against the person is done within the special maritime and

territorial jurisdiction of the United States;

(3) any such act against the person is done within the special aircraft jurisdiction

of the United States as defined in section 46501 of title 49;

(4) the person is a foreign official, an internationally protected person, or an

official guest as those terms are defined in section 1116(b) of this title; or

(5) the person is among those officers and employees described in section 1114 of

this title and any such act against the person is done while the person is engaged

in, or on account of, the performance of official duties,

shall be punished by imprisonment for any term of years or for life and, if the death of 

any person results, shall be punished by death or life imprisonment. 

(b) With respect to subsection (a)(1), above, the failure to release the victim

within twenty-four hours after he shall have been unlawfully seized, confined,

inveigled, decoyed, kidnapped, abducted, or carried away shall create a rebuttable

presumption that such person has been transported in interstate or foreign

commerce. Notwithstanding the preceding sentence, the fact that the presumption

under this section has not yet taken effect does not preclude a Federal

investigation of a possible violation of this section before the 24-hour period has

ended.

(c) If two or more persons conspire to violate this section and one or more of such

persons do any overt act to effect the object of the conspiracy, each shall be

punished by imprisonment for any term of years or for life.

(d) Whoever attempts to violate subsection (a) shall be punished by imprisonment

for not more than twenty years.

(e) If the victim of an offense under subsection (a) is an internationally protected

person outside the United States, the United States may exercise jurisdiction over
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the offense if (1) the victim is a representative, officer, employee, or agent of the 

United States, (2) an offender is a national of the United States, or (3) an offender 

is afterwards found in the United States. As used in this subsection, the United 

States includes all areas under the jurisdiction of the United States including any 

of the places within the provisions of sections 5 and 7 of this title and section 

46501(2) of title 49. For purposes of this subsection, the term “national of the 

United States” has the meaning prescribed in section 101(a)(22) of the 

Immigration and Nationality Act (8 U.S.C. 1101(a)(22)). 

(f) In the course of enforcement of subsection (a)(4) and any other sections

prohibiting a conspiracy or attempt to violate subsection (a)(4), the Attorney

General may request assistance from any Federal, State, or local agency,

including the Army, Navy, and Air Force, any statute, rule, or regulation to the

contrary notwithstanding.

(g) Special Rule for Certain Offenses Involving Children.--

(1) To whom applicable.--If--

(A) the victim of an offense under this section has not attained the age of

eighteen years; and

(B) the offender--

(i) has attained such age; and

(ii) is not--

(I) a parent;

(II) a grandparent;

(III) a brother;

(IV) a sister;

(V) an aunt;

(VI) an uncle; or

(VII) an individual having legal custody of the victim;

the sentence under this section for such offense shall include 

imprisonment for not less than 20 years. 

(2) Repealed. Pub.L. 108-21, Title I, § 104(b), Apr. 30, 2003, 117 Stat. 653.]

(h) As used in this section, the term “parent” does not include a person whose parental

rights with respect to the victim of an offense under this section have been terminated by

a final court order.

_______________________________________________________________________
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18 U.S.C.A. § 1203 

18 U.S.C.A. § 1203 (West) 

§ 1203. Hostage taking Effective: April 24, 1996

(a) Except as provided in subsection (b) of this section, whoever, whether inside or

outside the United States, seizes or detains and threatens to kill, to injure, or to continue

to detain another person in order to compel a third person or a governmental organization

to do or abstain from doing any act as an explicit or implicit condition for the release of

the person detained, or attempts or conspires to do so, shall be punished by imprisonment

for any term of years or for life and, if the death of any person results, shall be punished

by death or life imprisonment.

(b)(1) It is not an offense under this section if the conduct required for the offense

occurred outside the United States unless--

(A) the offender or the person seized or detained is a national of the

United States;

(B) the offender is found in the United States; or

(C) the governmental organization sought to be compelled is the

Government of the United States.

(2) It is not an offense under this section if the conduct required for the offense

occurred inside the United States, each alleged offender and each person seized or

detained are nationals of the United States, and each alleged offender is found in

the United States, unless the governmental organization sought to be compelled is

the Government of the United States.

(c) As used in this section, the term “national of the United States” has the meaning given

such term in section 101(a)(22) of the Immigration and Nationality Act (8 U.S.C.

1101(a)(22)).

________________________________________________________________________

Federal Rules of Evidence Rule 701, 28 U.S.C.A. 

Fed. R. Evid. 701 

Rule 701. Opinion Testimony by Lay Witnesses 

If a witness is not testifying as an expert, testimony in the form of an opinion is limited to 

one that is: 

(a) rationally based on the witness's perception;

(b) helpful to clearly understanding the witness's testimony or to determining a

fact in issue; and

(c) not based on scientific, technical, or other specialized knowledge within the

scope of Rule 702.
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Federal Rules of Evidence Rule 703, 28 U.S.C.A. 

Rule 703. Bases of an Expert's Opinion Testimony 

An expert may base an opinion on facts or data in the case that the 

expert has been made aware of or personally observed. If experts in 

the particular field would reasonably rely on those kinds of facts or 

data in forming an opinion on the subject, they need not be admissible 

for the opinion to be admitted. But if the facts or data would otherwise 

be inadmissible, the proponent of the opinion may disclose them to 

the jury only if their probative value in helping the jury evaluate the 

opinion substantially outweighs their prejudicial effect 
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Federal Rules of Evidence Rule 702, 28 U.S.C.A. 

Fed. R. Evid. 702 

Rule 702. Testimony by Expert Witnesses 

A witness who is qualified as an expert by knowledge, skill, experience, training, or 

education may testify in the form of an opinion or otherwise if: 

(a) the expert's scientific, technical, or other specialized knowledge will help the

trier of fact to understand the evidence or to determine a fact in issue;

(b) the testimony is based on sufficient facts or data;

(c) the testimony is the product of reliable principles and methods; and

(d) the expert has reliably applied the principles and methods to the facts of the

case.

_______________________________________________________________________ 

United States Constitution, Amend. V 

U.S. Const. amend. V 

Amendment V. Grand Jury Indictment for Capital Crimes; Double Jeopardy; Self-

Incrimination; Due Process of Law; Takings without Just Compensation 

No person shall be held to answer for a capital, or otherwise infamous crime, unless on a 

presentment or indictment of a Grand Jury, except in cases arising in the land or naval 

forces, or in the Militia, when in actual service in time of War or public danger; nor shall 

any person be subject for the same offence to be twice put in jeopardy of life or limb; nor 

shall be compelled in any criminal case to be a witness against himself, nor be deprived 

of life, liberty, or property, without due process of law; nor shall private property be 

taken for public use, without just compensation. 

United States Constitution, Amend. VI 

U.S. Const. amend. VI 

Amendment VI. Jury trials for crimes, and procedural 

In all criminal prosecutions, the accused shall enjoy the right to a speedy and public trial, 

by an impartial jury of the State and district wherein the crime shall have been 

committed, which district shall have been previously ascertained by law, and to be 

informed of the nature and cause of the accusation; to be confronted with the witnesses 

against him; to have compulsory process for obtaining witnesses in his favor, and to have 

the Assistance of Counsel for his defence. 
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10 U.S.C.A. § 934  Uniform Code of Military Justice 

10 U.S.C.A. § 934 (West) 

§ 934. Art. 134. General article

Though not specifically mentioned in this chapter, all disorders and neglects to the 

prejudice of good order and discipline in the armed forces, all conduct of a nature to 

bring discredit upon the armed forces, and crimes and offenses not capital, of which 

persons subject to this chapter may be guilty, shall be taken cognizance of by a general, 

special, or summary court-martial, according to the nature and degree of the offense, and 

shall be punished at the discretion of that court. As used in the preceding sentence, the 

term “crimes and offenses not capital” includes any conduct engaged in outside the 

United States, as defined in section 5 of title 18, that would constitute a crime or offense 

not capital if the conduct had been engaged in within the special maritime and territorial 

jurisdiction of the United States, as defined in section 7 of title 18. 

https://law.justia.com/codes/virgin-islands/2019/title-14/chapter-53/1052/ 

2019 US Virgin Islands Code 

Title 14 - Crimes 

Chapter 53 - Kidnapping 

§ 1052. Kidnapping for ransom, extortion, robbery or rape

Universal Citation: V.I. Code tit. 14, § 1052 (2019) 

(a) Any person who seizes, confines, inveigles, entices, decoys, abducts, conceals,

kidnaps or carries away any individual by any means whatsoever with intent to hold or 

detain, or who holds or detains, such individual for ransom, reward or to commit 

extortion or to exact from any person or entity any money or valuable thing, or any 

person who kidnaps or carries away any individual to commit robbery, or any person who 

aids or abets any such act, is guilty of kidnapping for ransom and shall be imprisoned for 

life. 

(b) Whoever abducts, takes or carries away any person by force or threat with the

intent to commit rape is guilty of kidnapping and shall be imprisoned for not less than 15 

years and shall not be eligible for parole until he has served at least one-half of sentence 

imposed. 

________________________________________________________________________ 

AD 8

Case: 19-10070, 12/15/2020, ID: 11929133, DktEntry: 29, Page 87 of 102

https://1.next.westlaw.com/Document/NFF00486115C511E98102C6CD5080735B/View/FullText.html?transitionType=Default&contextData=(oc.Default)


UNPUBLISHED OPINION 

Simmons v. Napier, 626 F. App'x 129, 141 (6th Cir. 2015) (Unpublished) 

626 Fed.Appx. 129 

This case was not selected for publication in West's Federal Reporter. 

See Fed. Rule of Appellate Procedure 32.1 generally governing citation of judicial 

decisions issued on or after Jan. 1, 2007. See also U.S.Ct. of App. 6th Cir. Rule 32.1. 

United States Court of Appeals, 

Sixth Circuit. 

Mario SIMMONS, Plaintiff–Appellant, 

v. 

Dianna NAPIER, Musa Mahoi, and David Villerot, Defendants–Appellees. 

No. 14–2013. 

Sept. 16, 2015. 

Synopsis 

Background: Arrestee brought § 1983 action against state university police officers, 

alleging, inter alia, excessive force, assault and battery, and false arrest and 

imprisonment. After trial, jury found in favor of officers. Arrestee moved for new trial. 

The United States District Court for the Eastern District of Michigan denied the motion. 

Arrestee appealed. 

Holdings: The Court of Appeals, Boggs, Circuit Judge, held that: 

1 district court conducted voir dire in accordance with jury selection rule; 

2 evidence of officer's alleged use of excessive force in the course of prior arrests was 

inadmissible “prior bad act” evidence; 

3 testimony of emergency physician who initially treated arrestee after his arrest was 

proper expert testimony; 

4 officer's improper impeachment testimony that one of arrestee's witness's was 

incarcerated was not so prejudicial as to warrant a new trial; 

5 any error in district court's refusal to instruct jury on a failure-to-intervene theory was 

harmless; 

6 district court's allowing jurors to respond collectively to poll at conclusion of trial, 

instead of securing individual responses of each juror, did not constitute reversible error; 

and 

7 jury's verdict, finding that state university police officers did not use excessive force in 

arresting arrestee, was not against weight of evidence. 

Affirmed. 

*130 On Appeal from the United States District Court for the Eastern District of

Michigan.

*131 BEFORE: BOGGS and BATCHELDER, Circuit Judges; and HUCK, District

Judge.* 

AD 9

Case: 19-10070, 12/15/2020, ID: 11929133, DktEntry: 29, Page 88 of 102

https://1.next.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0164013401&originatingDoc=I6933f3655d7f11e5a807ad48145ed9f1&refType=RQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.Folder*cid.5ef4895e67ff4003b09524a679d6cf12*oc.Search)&analyticGuid=I6933f3655d7f11e5a807ad48145ed9f1
https://1.next.westlaw.com/Document/I6933f3655d7f11e5a807ad48145ed9f1/View/FullText.html?navigationPath=%2FFoldering%2Fv1%2Fmichele501%2Fcontainers%2Fuser%2F158c720276c14b5baaf46b3e1b509a35%2Fcontents%2FdocumentNavigation%2F613e5e18-862f-4106-97cf-50919b789425%2FI6933f3655d7f11e5a807ad48145ed9f1%3FcontainerType%3Dfolder&listSource=Foldering&list=folderContents&rank=1&sessionScopeId=0fe926d35c0a9c574c02617f74339010d11c11959ba6a913d6a1765d4b0edcd1&rulebookMode=false&fcid=5ef4895e67ff4003b09524a679d6cf12&transitionType=FolderItem&contextData=%28cid.5ef4895e67ff4003b09524a679d6cf12*oc.Search%29#co_anchor_F12037177713
https://1.next.westlaw.com/Document/I6933f3655d7f11e5a807ad48145ed9f1/View/FullText.html?navigationPath=%2FFoldering%2Fv1%2Fmichele501%2Fcontainers%2Fuser%2F158c720276c14b5baaf46b3e1b509a35%2Fcontents%2FdocumentNavigation%2F613e5e18-862f-4106-97cf-50919b789425%2FI6933f3655d7f11e5a807ad48145ed9f1%3FcontainerType%3Dfolder&listSource=Foldering&list=folderContents&rank=1&sessionScopeId=0fe926d35c0a9c574c02617f74339010d11c11959ba6a913d6a1765d4b0edcd1&rulebookMode=false&fcid=5ef4895e67ff4003b09524a679d6cf12&transitionType=FolderItem&contextData=%28cid.5ef4895e67ff4003b09524a679d6cf12*oc.Search%29#co_anchor_F22037177713
https://1.next.westlaw.com/Document/I6933f3655d7f11e5a807ad48145ed9f1/View/FullText.html?navigationPath=%2FFoldering%2Fv1%2Fmichele501%2Fcontainers%2Fuser%2F158c720276c14b5baaf46b3e1b509a35%2Fcontents%2FdocumentNavigation%2F613e5e18-862f-4106-97cf-50919b789425%2FI6933f3655d7f11e5a807ad48145ed9f1%3FcontainerType%3Dfolder&listSource=Foldering&list=folderContents&rank=1&sessionScopeId=0fe926d35c0a9c574c02617f74339010d11c11959ba6a913d6a1765d4b0edcd1&rulebookMode=false&fcid=5ef4895e67ff4003b09524a679d6cf12&transitionType=FolderItem&contextData=%28cid.5ef4895e67ff4003b09524a679d6cf12*oc.Search%29#co_anchor_F32037177713
https://1.next.westlaw.com/Document/I6933f3655d7f11e5a807ad48145ed9f1/View/FullText.html?navigationPath=%2FFoldering%2Fv1%2Fmichele501%2Fcontainers%2Fuser%2F158c720276c14b5baaf46b3e1b509a35%2Fcontents%2FdocumentNavigation%2F613e5e18-862f-4106-97cf-50919b789425%2FI6933f3655d7f11e5a807ad48145ed9f1%3FcontainerType%3Dfolder&listSource=Foldering&list=folderContents&rank=1&sessionScopeId=0fe926d35c0a9c574c02617f74339010d11c11959ba6a913d6a1765d4b0edcd1&rulebookMode=false&fcid=5ef4895e67ff4003b09524a679d6cf12&transitionType=FolderItem&contextData=%28cid.5ef4895e67ff4003b09524a679d6cf12*oc.Search%29#co_anchor_F42037177713
https://1.next.westlaw.com/Document/I6933f3655d7f11e5a807ad48145ed9f1/View/FullText.html?navigationPath=%2FFoldering%2Fv1%2Fmichele501%2Fcontainers%2Fuser%2F158c720276c14b5baaf46b3e1b509a35%2Fcontents%2FdocumentNavigation%2F613e5e18-862f-4106-97cf-50919b789425%2FI6933f3655d7f11e5a807ad48145ed9f1%3FcontainerType%3Dfolder&listSource=Foldering&list=folderContents&rank=1&sessionScopeId=0fe926d35c0a9c574c02617f74339010d11c11959ba6a913d6a1765d4b0edcd1&rulebookMode=false&fcid=5ef4895e67ff4003b09524a679d6cf12&transitionType=FolderItem&contextData=%28cid.5ef4895e67ff4003b09524a679d6cf12*oc.Search%29#co_anchor_F52037177713
https://1.next.westlaw.com/Document/I6933f3655d7f11e5a807ad48145ed9f1/View/FullText.html?navigationPath=%2FFoldering%2Fv1%2Fmichele501%2Fcontainers%2Fuser%2F158c720276c14b5baaf46b3e1b509a35%2Fcontents%2FdocumentNavigation%2F613e5e18-862f-4106-97cf-50919b789425%2FI6933f3655d7f11e5a807ad48145ed9f1%3FcontainerType%3Dfolder&listSource=Foldering&list=folderContents&rank=1&sessionScopeId=0fe926d35c0a9c574c02617f74339010d11c11959ba6a913d6a1765d4b0edcd1&rulebookMode=false&fcid=5ef4895e67ff4003b09524a679d6cf12&transitionType=FolderItem&contextData=%28cid.5ef4895e67ff4003b09524a679d6cf12*oc.Search%29#co_anchor_F62037177713
https://1.next.westlaw.com/Document/I6933f3655d7f11e5a807ad48145ed9f1/View/FullText.html?navigationPath=%2FFoldering%2Fv1%2Fmichele501%2Fcontainers%2Fuser%2F158c720276c14b5baaf46b3e1b509a35%2Fcontents%2FdocumentNavigation%2F613e5e18-862f-4106-97cf-50919b789425%2FI6933f3655d7f11e5a807ad48145ed9f1%3FcontainerType%3Dfolder&listSource=Foldering&list=folderContents&rank=1&sessionScopeId=0fe926d35c0a9c574c02617f74339010d11c11959ba6a913d6a1765d4b0edcd1&rulebookMode=false&fcid=5ef4895e67ff4003b09524a679d6cf12&transitionType=FolderItem&contextData=%28cid.5ef4895e67ff4003b09524a679d6cf12*oc.Search%29#co_anchor_F72037177713
https://1.next.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0164013401&originatingDoc=I6933f3655d7f11e5a807ad48145ed9f1&refType=RQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.Folder*cid.5ef4895e67ff4003b09524a679d6cf12*oc.Search)&analyticGuid=I6933f3655d7f11e5a807ad48145ed9f1
https://1.next.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0208247301&originatingDoc=I6933f3655d7f11e5a807ad48145ed9f1&refType=RQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.Folder*cid.5ef4895e67ff4003b09524a679d6cf12*oc.Search)&analyticGuid=I6933f3655d7f11e5a807ad48145ed9f1
https://1.next.westlaw.com/Document/I6933f3655d7f11e5a807ad48145ed9f1/View/FullText.html?navigationPath=%2FFoldering%2Fv1%2Fmichele501%2Fcontainers%2Fuser%2F158c720276c14b5baaf46b3e1b509a35%2Fcontents%2FdocumentNavigation%2F613e5e18-862f-4106-97cf-50919b789425%2FI6933f3655d7f11e5a807ad48145ed9f1%3FcontainerType%3Dfolder&listSource=Foldering&list=folderContents&rank=1&sessionScopeId=0fe926d35c0a9c574c02617f74339010d11c11959ba6a913d6a1765d4b0edcd1&rulebookMode=false&fcid=5ef4895e67ff4003b09524a679d6cf12&transitionType=FolderItem&contextData=%28cid.5ef4895e67ff4003b09524a679d6cf12*oc.Search%29#co_footnote_B0012037177713


 

Opinion 

BOGGS, Circuit Judge. 

In 2011, Plaintiff–Appellant Mario Simmons filed a lawsuit against three Wayne State 

University police officers under 42 U.S.C. § 1983 and Michigan law, alleging, inter alia, 

excessive force, assault and battery, and false arrest and imprisonment in connection with 

his June 2010 arrest. After a trial was held from April 8 to April 17, 2014, the jury found 

in favor of the defendant officers on all counts. Simmons filed a motion for a new trial, 

which the district court denied on July 7, 2014. For the reasons given below, we affirm 

the district court's judgment. 

I 

A 

Mario Simmons was arrested by Wayne State University Police Officers Dianna Napier 

and Musa Mahoi on June 30, 2010, after Simmons had an argument with the clerks at a 

Mobil gas station. The officers responded to a call from dispatch stating that there was an 

armed man threatening to shoot the clerks. According to the officers, they encountered 

Simmons near the gas station and, at gunpoint, commanded him to stop. After Simmons 

refused their commands, Officer Napier took Simmons to the ground. Officers Napier 

and Mahoi then handcuffed Simmons and patted him down, finding a boxcutter. The 

officers used verbal warnings, physical force, and ultimately pepper spray to complete the 

arrest when Simmons refused to get into the police car. 

Following the arrest, Officers Mahoi and Napier brought Simmons to the Wayne State 

University Police Department for booking, where they were joined by Officer David 

Villerot. The officers then brought Simmons to Detroit Receiving Hospital for an 

examination and to have his eyes flushed of pepper spray. Simmons was ultimately 

transported to the Detroit Police Department, where he remained until he was released 

without charge the following day. 

After he was released from police custody, Simmons went to Henry Ford Hospital, where 

he was diagnosed with numerous bulging and herniated discs in his spine. Simmons 

underwent a spinal fusion soon after. 

Simmons alleged that he was cooperative throughout the encounter and that the officers 

used violent and excessive force that caused his spinal injuries. He also suffers from 

psychological and emotional problems, which he alleged were caused by his encounter 

with the officers. The officers disputed these allegations. 

B 

On August 4, 2011, Simmons filed a complaint under 42 U.S.C. § 1983 and Michigan 

law in the United States District Court for the Eastern District of Michigan, alleging that 

Defendants–Appellees Napier, Mahoi, and Villerot deprived him of his rights by using 

excessive force that caused physical injuries and psychological trauma. On June 28, 

2013, the district court granted in part and denied in part the motion for summary 

judgment filed by the defendant officers. The court applied sovereign immunity to 

dismiss Simmons's claims against the officers in their official *132 capacities and granted 

summary judgment to the officers on Simmons's claims of intentional infliction of 

emotional distress and gross negligence. The court denied summary judgment and 

refused to apply qualified immunity with respect to Simmons's claims of excessive force, 
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assault and battery, and false arrest and imprisonment. The parties proceeded to a jury 

trial on these remaining claims. 

After a trial was held from April 8 to April 17, 2014, the jury found in favor of the 

officers on all counts. On May 22, 2014, Simmons filed a motion for a new trial, pursuant 

to Federal Rules of Civil Procedure 50 and 59. Simmons raised seven grounds for relief: 

1) the failure of the district court to conduct meaningful voir dire of the jury; 2) the 

failure to allow questioning regarding Officer Mahoi's alleged past history of aggressive 

behavior; 3) the failure to exclude allegedly improper expert testimony asserting that 

Simmons was intoxicated during the arrest; 4) the failure to grant a mistrial after Officer 

Mahoi improperly testified that one of Simmons's witnesses was incarcerated; 5) the 

failure to instruct the jury on Simmons's theory regarding the officers' unlawful failure to 

intervene; 6) the failure to conduct a proper, individualized poll of the jury as requested at 

the conclusion of the case; and 7) that the jury verdict was against the great weight of the 

evidence. 

The district court denied the motion on July 7, 2014, after holding that Simmons failed to 

establish that any of the purported errors likely affected the outcome of the trial or that 

the jury's verdict was unreasonable. Order, Simmons v. Napier, No. 11–cv–13403 

(E.D.Mich. July 7, 2014) (“Order”). Simmons appeals from that decision, raising the 

same grounds for relief. 

II 

“[A] motion for a new trial will not be granted unless the moving party suffered 

prejudice.” Tompkin v. Philip Morris USA, Inc., 362 F.3d 882, 891 (6th Cir.2004). “The 

burden of showing harmful prejudice rests on the party seeking the new trial.” Tobin v. 

Astra Pharm. Prods., Inc., 993 F.2d 528, 541 (6th Cir.1993). To demonstrate prejudice 

stemming from evidentiary error, it is not sufficient merely to show that the district court 

made a mistake in admitting or excluding certain evidence. Kendel v. Local 17–A United 

Food & Commercial Workers, 512 Fed.Appx. 472, 479 (6th Cir.2013). Rather, the 

moving party must demonstrate that the evidentiary error “amounted to more than 

harmless error.” Field v. Trigg Cty. Hosp., Inc., 386 F.3d 729, 736 (6th Cir.2004). In this 

context, the harmless-error standard requires that the court lack “a ‘fair assurance’ that 

the outcome of a trial was not affected by evidentiary error” before disturbing the verdict. 

Beck v. Haik, 377 F.3d 624, 635 (6th Cir.2004), overruled on other grounds by Adkins v. 

Wolever, 554 F.3d 650 (6th Cir.2009) (en banc); see also Slayton v. Ohio Dep't of Youth 

Servs., 206 F.3d 669, 677 (6th Cir.2000) (“A [r]eversal based on improper admission of 

evidence is appropriate only when the admission interfere[s] with substantial justice.” 

(alterations in original)). 

We review a district court's denial of a motion for a new trial for abuse of discretion. 

Decker v. GE Healthcare Inc., 770 F.3d 378, 388 (6th Cir.2014). Under this standard, we 

will reverse the decision “only if we have ‘a definite and firm conviction that the trial 

court committed a clear error of judgment.’ ” Barnes v. Owens–Corning Fiberglas Corp., 

201 F.3d 815, 820 (6th Cir.2000) (quoting Logan v. Dayton Hudson Corp., 865 F.2d 789, 

790 (6th Cir.1989)). 

III 

In this appeal, Simmons offers seven independent grounds for reversing the *133 jury's 

verdict and the district court's judgment. Cf. Fifth Third Mortg. Co. v. Chi. Title Ins. Co., 

692 F.3d 507, 509 (6th Cir.2012) ( “When a party comes to us with nine grounds for 
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reversing the district court, that usually means there are none.”); Gagan v. Am. 

Cablevision, Inc., 77 F.3d 951, 955 (7th Cir.1996) (“Losers in a trial can go hunting for 

relief on appeal with a rifle or a shotgun. The rifle is better.... [T]he shotgun approach 

may hit the target with something but it runs the risk of obscuring significant issues by 

dilution.”). We address them all in turn. 

A. Voir Dire 

1 Simmons argues that the district court erred by conducting its own voir dire of the jury 

and by failing “to ask numerous questions [that were] specifically requested.” Appellant 

Br. 35. This argument is easily rejected. 

1 

Federal Rule of Civil Procedure 47(a) provides that a “court may permit the parties or 

their attorneys to examine prospective jurors or may itself do so.” (emphasis added). The 

Rule thus places the decision as to whether to have the parties or the judge conduct voir 

dire firmly in the discretion of the district court. See, e.g., Csiszer v. Wren, 614 F.3d 866, 

875 (8th Cir.2010) ( “Federal Rule of Civil Procedure 47(a) expressly permits a district 

court to conduct voir dire itself.”); Morrissey v. B.G. Danis Co., No. 84–3701, 1985 WL 

13810, at *1 (6th Cir. Oct. 31, 1985) (“Under Federal Rule of Civil Procedure 47(a), the 

district court has broad discretion to control and conduct the examination of prospective 

jurors during voir dire.”). Rule 47(a) further provides that, “[i]f the court examines the 

jurors, it must permit the parties or their attorneys to make any further inquiry it 

considers proper, or must itself ask any of their additional questions it considers proper.” 

(emphases added); see also Eisenhauer v. Burger, 29 Ohio Misc. 138, 431 F.2d 833, 836 

(6th Cir.1970) (“The scope of questions permitted to be asked on voir dire examination is 

generally a matter addressed to the sound discretion of the court.”). 

In this case, the district court allowed the parties to suggest questions and asked the 

prospective jurors many of those questions. Order at 3. The court did “declin[e] to ask 

certain questions offered by both parties because the questions were argumentative and 

improper,” and Simmons raised no arguments challenging that determination. Ibid. 

Indeed, even on appeal, Simmons fails to identify any specific questions that the district 

court failed to ask during voir dire that caused him prejudice. Moreover, in making the 

bald assertion that “voir dire was effectively useless” because, for example, it did not 

“delve into the natural bias of persons” in favor of police officers, Appellant Reply Br. 5, 

Simmons simply ignores the extensive questioning conducted by the district court on that 

very topic, which resulted in at least one potential juror being dismissed for cause. 

2 

Simmons cites the Fifth Circuit's 1977 decision in United States v. Ledee and alludes to 

various legal scholarship in support of the argument that refusing attorneys “the right” to 

conduct voir dire harms “the judicial system” because it leaves attorneys and their clients 

“feeling helpless and disenfranchised” and because attorneys are better able to expose 

potential juror bias than judges. Appellant Br. 33–34. These arguments, which would 

more appropriately be presented to legislators or in a law journal, do not change the 

outcome. 

*134 In Ledee, the Fifth Circuit did observe that “voir dire examination in both civil and 

criminal cases has little meaning if it is not conducted by counsel for the parties” because 

“[a] judge cannot have the same grasp of the facts, the complexities and nuances as the 

trial attorneys entrusted with the preparation of the case.” 549 F.2d 990, 993 (5th 
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Cir.1977). Despite this observation made in dictum, however, the Ledee court itself made 

clear that “[i]n the federal courts questioning is generally done by the judge and counsel 

may submit questions for the jury which the judge may or may not use.” Ibid. 

(contrasting the “ ‘federal’ method” of “having the judge carry the burden of 

questioning” with the “ ‘state’ method” of “affording counsel reasonable opportunity for 

direct questioning of jurors individually”). Indeed, the Fifth Circuit ultimately found no 

error with the trial court's refusal to ask certain requested questions during voir dire after 

recognizing that the criminal analog of Civil Rule 47 “allows the trial judge wide 

discretion as to the scope and conduct of voir dire examination.” Id. at 992. 

Simmons's conclusory assertion that the district court's “failure to allow counsel to 

conduct voir dire” and “refus[al] to ask numerous questions” denied him “a full 

opportunity to determine the biases of the possible jurors,” Appellant Br. 32, 35–36, is 

simply insufficient to demonstrate prejudice in this context. Cf. Lips v. City of 

Hollywood, 350 Fed.Appx. 328, 339 (11th Cir.2009) (“We will not reverse a district 

court's decision based on the voir dire that it conducted unless it is shown with specificity 

that the voir dire did not provide a reasonable assurance that the jurors' prejudices could 

be discovered.” (emphasis added)). The district court here “conducted voir dire in 

accordance with Rule 47 and within the bounds of its broad discretion.” Csiszer, 614 F.3d 

at 875. 

B. Prior Bad Acts 

2 Simmons next argues that the district court improperly prevented him from questioning 

Officer Mahoi and introducing certain portions of the deposition testimony of a former 

officer, Gregory Gladden, regarding Officer Mahoi's alleged “use of excessive force in 

the course of his [prior] arrests.” Appellant Br. 27. The district court excluded this 

evidence because it was overly prejudicial and because it was barred by Federal Rule of 

Evidence 404, which provides that “[e]vidence of a crime, wrong, or other act is not 

admissible to prove a person's character in order to show that on a particular occasion the 

person acted in accordance with the character.” Fed.R.Evid. 404(b)(1); see also 

Fed.R.Evid. 404(a)(1) (“Evidence of a person's character or character trait is not 

admissible to prove that on a particular occasion the person acted in accordance with the 

character or trait.”). 

1 

In an attempt to circumvent Rule 404's bar, Simmons claims that he sought to introduce 

evidence of Officer Mahoi's past conduct “not on [sic] an attempt to show that ... Mahoi 

acted in a certain way in this instance involving Mr. Simmons, based on his past 

behavior, but to show that he acted with intent and a lack of mistake and/or accident in 

acting aggressively toward [Simmons] in the course of his arrest.” Appellant Br. 27. This 

assertion is suspect. 

The district court was convinced—and for good reason—that Simmons's real purpose for 

the evidence was to attempt to “prove that Mahoi had a character trait of being violent 

and, during the incident at issue, he acted in accordance with that trait.” Order at 5. The 

court reached this conclusion based in part on Simmons's own *135 assertion that “proof 

that Mr. Mahoi had previously engaged in ... being overly aggressive with citizens in the 

past would be strong evidence that he was aware that his actions were deemed 

inappropriate but that he continued to use unnecessary and unreasonable force.” Pl.'s 

Mot. for New Trial at 10. “This is precisely the sort of propensity reasoning Rule 404(b) 
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forbids.” Helfrich v. Lakeside Park Police Dep't, 497 Fed.Appx. 500, 507 (6th Cir.2012) 

(affirming the exclusion of proposed bad-act evidence that “would go to prove” that the 

defendant officer “is the sort of person who would unjustifiably tase someone, which 

tends to show that his tasing of [the plaintiff] is also unjustified”); see also Franklin v. 

Messmer, 111 Fed.Appx. 386, 388 (6th Cir.2004) (“[The plaintiff] wished to introduce 

evidence, such as a disciplinary complaint, that [the defendant officer] had engaged in 

excessive force in the past, including his use of pepper spray.... As [the plaintiff] wanted 

to enter [the officer's] prior conduct to demonstrate his underlying intent in arrests, i.e., 

his propensity for excessive force, the evidence was properly excluded” under Rule 

404(b).); Turner v. Scott, 119 F.3d 425, 430 (6th Cir.1997) (suggesting that a defendant 

officer's “past history [of misbehaving] would not have been admissible at trial” under 

Rule 404(b)). 

2 

Even if we were to accept Simmons's assertions on appeal regarding the purpose of the 

proposed evidence, his claim would still fail. Demonstrating intent or the absence of 

mistake or accident is indeed a permissible purpose under Rule 404(b). See Fed.R.Evid. 

404(b)(2) (Evidence of a crime, wrong, or other act under (b)(1) “may be admissible for 

another purpose, such as proving motive, opportunity, intent, preparation, plan, 

knowledge, identity, absence of mistake, or lack of accident.”). In determining whether 

certain evidence is admissible under Rule 404(b), a district court will employ the 

following three-part test: 

First, the district court must decide whether there is sufficient evidence that the other act 

in question actually occurred. Second, if so, the district court must decide whether the 

evidence of the other act is probative of a material issue other than character. Third, if the 

evidence is probative of a material issue other than character, the district court must 

decide whether the probative value of the evidence is substantially outweighed by its 

potential prejudicial effect. 

United States v. Adams, 722 F.3d 788, 810 (6th Cir.2013). To satisfy the second part of 

this test, the evidence must be offered for a permissible purpose; that purpose must be 

material or “in issue” in the case; and the evidence must be probative with regard to that 

purpose. United States v. Hardy, 643 F.3d 143, 150 (6th Cir.2011). 

The district court properly applied this framework to exclude the evidence at issue here. 

As an initial point, Simmons failed to demonstrate that any mistake or accident by 

Officer Mahoi was at issue in this case. In fact, the officers did not seek to justify their 

actions on the basis of mistake or accident at any point. See United States v. Bell, 516 

F.3d 432, 442 (6th Cir.2008) (For evidence regarding mistake or accident to be relevant, 

“the defendant must assert a defense based on some type of mistake or accident.”). 

Rather, they maintained throughout that they used appropriate force based on Simmons's 

lack of cooperation and the severity of the alleged crime to which they were responding. 

See, e.g., Defs.' Mot. for Summ. J. at 10 (asserting that the officers “used a reasonable 

amount of force to effectuate the arrest” of Simmons). 

*136 Moreover, Simmons's “claim that the evidence goes to [Officer Mahoi's] intent 

fares little better” because “[a]n excessive-force claim under federal law requires the 

factfinder to decide whether the force the officer used was objectively reasonable” and 

“the officer's actual motives in using a particular degree of force are irrelevant.” Helfrich, 

497 Fed.Appx. at 507; see also Tanberg v. Sholtis, 401 F.3d 1151, 1168 (10th Cir.2005) 
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(“[E]vidence tending to show [an officer's] subjective state of mind is irrelevant to the 

jury's proper inquiry” in an excessive-force case under federal law.). Indeed, when 

instructing the jury regarding the excessive-force claim, the district court correctly 

observed that the jury “must not consider whether a defendant's intentions were good or 

bad” but rather “must decide whether a defendant's use of force was unreasonable from 

the perspective of a reasonable officer.” 

Even if Officer Mahoi's intent were relevant to Simmons's state-law claims of assault and 

battery or false arrest and imprisonment, which is an issue that we need not resolve here, 

the district court properly rejected the evidence. First, the vague references in Gladden's 

deposition testimony to Officer Mahoi's “no-nonsense” or “aggressive” demeanor are 

simply insufficient to demonstrate that any prior acts of excessive force or misconduct of 

any kind actually occurred. See Adams, 722 F.3d at 810 (“[T]he district court must 

decide whether there is sufficient evidence that the other act in question actually 

occurred” before admitting the evidence.). In addition, because Gladden was an 

unavailable witness, he would not have been able to expand upon or clarify at trial his 

statements regarding Officer Mahoi's alleged aggressiveness. As a result, the district 

court's determination that the prejudicial effect of admitting the available testimony 

would outweigh its probative value—a conclusion that is entitled to “very broad” 

deference, United States v. Fisher, 648 F.3d 442, 449 (6th Cir.2011)—was not 

unreasonable. Cf. Helfrich, 497 Fed.Appx. at 508–09 (affirming the exclusion of 

testimony regarding a prior act of force by a police officer, even if potentially relevant to 

intent, because its “probative value was slight” and “it created a substantial danger of 

undue delay, unfair prejudice, and confusing the jury,” id. at 509). Finally, in light of 

Gladden's further deposition testimony that he regarded Officer Mahoi as “very 

professional” and “a great officer,” and that he never saw Officer Mahoi beat an arrestee 

unnecessarily, use a choke hold, or even use excessive profanity, Simmons cannot 

demonstrate that excluding portions of Gladden's testimony caused him prejudice. 

C. Improper Expert Testimony 

3 Simmons next argues that the district court improperly allowed the defense to present 

expert deposition testimony to the jury asserting that Simmons was intoxicated during the 

relevant course of events, and that defense counsel improperly repeated this assertion 

during closing arguments. In his deposition, the emergency-room physician who initially 

treated Simmons after his arrest testified that Simmons presented with “acute alcohol 

intoxication.” Simmons asserts that this observation was unsupported by medical 

evidence, such as a blood or urine test, and thus constitutes improper lay testimony that 

invaded the province of the jury. 

The deposition testimony presented to the jury makes clear that, while the testifying 

physician did not conduct a blood or urine test, his opinion that Simmons was intoxicated 

was “based on [his] clinical assessment and [Simmons's] self reported history of drinking 

alcohol that evening.” While the physician did note that his ability to identify intoxication 

was based in *137 part on his life experiences (as one might expect), he also explained 

that his medical training equipped him to understand when a person is intoxicated and to 

identify the “common presentation of alcohol intoxication.” 

In the alternative, if the physician's statements regarding Simmons's purported 

intoxication are considered to be lay testimony, courts have held that such testimony can 

properly be admitted. See, e.g., United States v. Denny, 48 Fed.Appx. 732, 737 (10th 
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Cir.2002) (police officer's testimony that the defendant was “extremely intoxicated” 

based on his slurred speech and unsteady gait was proper lay testimony); Durant v. 

United States, 551 A.2d 1318, 1324 (D.C.1988) (“Whether a patient is ‘well under the 

influence of alcohol’ is not a matter about which competent physicians are likely to 

differ. Indeed, because alcohol intoxication is considered to be a matter of common 

knowledge, lay witnesses may render opinion testimony regarding alcohol 

intoxication.”); cf. 1 McCormick on Evid. § 11 (7th ed.) (“Lay witnesses have been 

permitted to express opinions on extremely varied topics. The topics include ... 

intoxication.... [C]ourts assume that most American adults are competent to testify about 

alcohol intoxication....”). 

In any event, even if the testimony were improper, Simmons cannot demonstrate that its 

admission amounted to more than harmless error. As stressed by the district court, 

“Simmons'[s] alcohol intoxication was not a significant issue in the case,” Order at 8, and 

it did not go to an ultimate issue in resolving Simmons's claims. Indeed, Simmons 

himself observes that “none of the Defendants indicated that [Simmons] was intoxicated 

nor that intoxication had anything to do with [Simmons's] actions, reactions or his 

arrest.”1 Appellant Br. 39. There is, therefore, a fair assurance that the ultimate outcome 

of the trial “was not affected by evidentiary error.” Beck, 377 F.3d at 635. 

Similarly, Simmons cannot demonstrate prejudice with regard to defense counsel's 

closing arguments, in which counsel repeated the physician's diagnosis of acute 

intoxication. Simmons's own counsel had the opportunity to rebut this argument, and the 

district court consistently instructed the jury that “the lawyers' opening statements and 

closing arguments ... were not evidence.” On this basis, and considering the minor 

relevance of Simmons's intoxication in comparison to the other evidence at issue, there is 

not “a reasonable probability that the jury's verdict was influenced by” the argument. 

Fuhr v. Sch. Dist. of City of Hazel Park, 364 F.3d 753, 760 (6th Cir.2004); see also 

Troyer v. T.John.E. Prods., Inc., 526 Fed.Appx. 522, 525 (6th Cir.2013) (“Plaintiffs' 

assertions alone are not enough to establish a reasonable probability of improper 

influence.... To the extent there was any potential prejudice from the comments or 

actions, it was cured by the district court's instruction to the jury” that “[t]he lawyers' 

statements and arguments are not evidence.”). 

D. Improper Impeachment Testimony 

4 Simmons next challenges the district court's failure to grant a mistrial after Officer 

Mahoi improperly testified that one of Simmons's proposed witnesses, Gregory Gladden, 

was “incarcerated.”2 After Mahoi *138 made the reference to Gladden's incarceration, the 

district court immediately remonstrated with Mahoi on the witness stand, struck the 

testimony from the record, and instructed the jury to ignore the statement. Outside the 

hearing of the jury, the district court later described the testimony as “highly 

inflammatory, irrelevant, unimpeached and totally without basis and foundation” and the 

resulting “misconduct to be knowing, intentional and completely violative of the rules.” 

Nevertheless, the court did not find prejudice and denied Simmons's request for a 

mistrial. In considering Simmons's motion at the conclusion of the trial, the district court 

again found no prejudice and refused to grant a new trial, observing that Gladden was a 

peripheral witness and that the court instructed the jury to ignore the improper testimony. 

Order at 7. 
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Simmons does not make any arguments on appeal that undermine the district court's 

reasoned conclusions. The district court correctly observed that Gladden's testimony was 

of minor relevance, as he was a peripheral witness (at best) who was not present during 

the relevant course of events. The district court's recognition that there was not “a whole 

lot in [Gladden's testimony] that's helpful” to Simmons's case, even absent the effect of 

Mahoi's improper testimony, accords with our observation above that it was unlikely that 

Gladden's testimony affected the outcome of the trial. Indeed, Simmons himself 

maintains that it is impossible to determine “[h]ow much of an impact” Mahoi's improper 

testimony regarding Gladden's incarceration “had on the jury's deliberations,” Appellant 

Br. 37, and thus he cannot meet his burden to demonstrate prejudice. We therefore cannot 

say that Officer Mahoi's extremely “brief testimony” was “so prejudicial as to warrant a 

new trial” or that “substantial justice” requires reversal on this basis. Slayton, 206 F.3d at 

677. 

E. Failure–to–Intervene Instruction 

5 Simmons argues that the district court erred by failing to grant his request to instruct the 

jury on a failure-to-intervene theory. In his complaint, Simmons claimed that the 

defendant officers each failed in their duties to prevent the use of excessive force and the 

false arrest by the other defendants. At trial, Simmons requested “at the last minute,” 

Order at 10 n. 3, that the jury be instructed with Seventh Circuit Pattern Jury Instruction 

7.16 on failure to intervene. The district court did not give the requested instruction. 

We review “a district court's refusal to give a requested jury instruction under an abuse of 

discretion standard.” Tompkin, 362 F.3d at 901. “A district court's refusal to give a jury 

instruction constitutes reversible error if (1) the omitted instruction is a correct statement 

of the law, (2) the instruction is not substantially covered by other delivered charges, and 

(3) the failure to give the instruction impairs the requesting party's theory of the case.” 

Ibid. Even then, the resulting verdict will “be reversed only if the instructions, viewed as 

a whole, were confusing, misleading, or prejudicial.” Ibid. Thus, the failure to give even a 

properly requested jury instruction will not constitute reversible error if the error were 

harmless. See, e.g., Jordan v. Paccar, Inc., 37 F.3d 1181, 1185 (6th Cir.1994); Kendel, 

512 Fed.Appx. at 479 (“We will not vacate a jury verdict based on ... improper jury 

instructions unless the ... improper jury instructions amounted to more than harmless 

error.”). 

*139 The district court did not dispute that the requested jury instruction “is a correct 

statement of the law and was not substantially covered by other delivered instructions.” 

Order at 9. Nevertheless, the court held that the failure to give the requested instruction 

“did not impair Simmons'[s] theory of the case” and constituted harmless error. Id. at 9–

10. Additionally, the court observed that Simmons's counsel did not submit proposed jury 

instructions, failed to object to the omission of a failure-to-intervene instruction during 

the court's initial charge conference, and only made his request on the morning that the 

jury was being charged. Id. at 10 n. 3. 

Even assuming it were erroneous, the district court's refusal to instruct on Simmons's 

failure-to-intervene theory was harmless because the jury's verdict on the primary-

liability claims demonstrates that Simmons could not have prevailed on his secondary-

liability theory. The jury did not find that any of the defendant officers used excessive 

force or engaged in a false arrest or assault and battery of Simmons. See Seventh Circuit 

Pattern Jury Instruction 7.16 (noting that the plaintiff must prove each element of a 
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failure-to-intervene claim, including an underlying primary constitutional violation); cf. 

Turner, 119 F.3d at 429 (noting that “police officers can be held liable for failure to 

protect a person from the use of excessive force” (emphasis added)). Thus, the jury's 

verdict established that there was no conduct that any of the defendant officers had the 

obligation to stop or prevent, and they simply could not have been found liable for failing 

to prevent unlawful conduct that did not occur.3 Cf. Pucci v. Nineteenth Dist. Court, 596 

Fed.Appx. 460, 473 (6th Cir.2015) (suggesting that a “district court's failure to instruct 

the jury on a valid claim [can be] harmless [where] the jury's verdict on a separate claim 

demonstrated that the plaintiff would not have prevailed on the omitted claim”); Wilson v. 

City of Chicago, 758 F.3d 875, 881 (7th Cir.2014) (any error in jury instructions 

regarding a “doomed” wrongful-death claim was harmless because the jury's rejection of 

a related excessive-force claim necessarily meant that the plaintiff did not prove that the 

defendant officers' actions were without legal justification); Knight v. Caldwell, 970 F.2d 

1430, 1433 (5th Cir.1992) (any error in failing to give certain jury instructions regarding 

an excess-force claim was harmless because “once the jury answered ‘no’ to the ‘injury’ 

question” regarding the defendant officers' liability, “it could go no further with the other 

questions in the charge”). 

F. Jury Poll 

6 Simmons also takes issue with the district court's poll of the jury at the conclusion of 

the trial. Federal Rule of Civil Procedure 48(c), which was added by amendment in 2009 

and is modeled on Federal Rule of Criminal Procedure 31(d), provides that: “After a 

verdict is returned but before the jury is discharged, the court must on a party's request, or 

may on its own, poll the jurors individually.” Simmons did indeed request a jury poll at 

the close of the case. On appeal, Simmons asserts that the district court erred by allowing 

the jurors to respond collectively to the poll, thus preventing the court reporter *140 and 

the parties from determining the individual responses of each juror. 

The trial transcript contains the following exchange: 

THE COURT: All right. We're going to ask you individually whether you agree with the 

verdicts as stated and would you like to— 

THE JURORS: (Collectively) I agree. 

THE COURT: Okay. Very fine.... 

The transcript does not, however, contain any objection to the court's poll or any 

indication whatsoever of dissent or disagreement by any juror in response to the court's 

question. We hold that the unobjected-to failure of the district court to secure individual 

responses of each juror under such circumstances does not constitute reversible error. An 

examination of the relevant case law supports this conclusion. 

1 

The Supreme Court addressed civil jury polls in Humphries v. District of Columbia, a 

case that predates the passage of Civil Rule 48(c) by more than a century. In that case, the 

Court of Appeals of the District of Columbia initially overturned a jury verdict as “an 

absolute nullity” because one of the jurors failed to participate in a requested jury poll as 

he was bedridden. 174 U.S. 190, 192–93, 19 S.Ct. 637, 43 L.Ed. 944 (1899). At the 

outset of its opinion reversing the Court of Appeals, the Supreme Court observed that 

“the right to poll a jury exists” and “[i]ts object is to ascertain for a certainty that each of 

the jurors approves of the verdict as returned; that no one has been coerced or induced to 

sign a verdict to which he does not fully assent.” Id. at 194, 19 S.Ct. 637. The Court also 
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noted, however, that polling the jury “is not a matter which is vital, is frequently not 

required by litigants; and while it is an undoubted right of either, it is not that which must 

be found in the proceedings in order to make a valid verdict.” Ibid. Indeed, the Court 

ultimately determined that an error in conducting a jury poll—and even the failure to 

conduct a poll under some circumstances, such as “when it is clear that the verdict has 

received the assent of all the jurors”—does not necessarily “render the verdict a nullity.” 

Id. at 196, 19 S.Ct. 637; see also id. at 194, 19 S.Ct. 637 (suggesting that the denial of a 

request for a poll where a verdict is returned in the presence of the jury without dissent 

would not “render the proceedings absolutely null and void”). The Court therefore 

reinstated the overturned jury verdict. 

2 

Over the following century, a “prevailing rule” developed in the criminal context “that a 

failure to poll the jury after a timely request constitutes per se reversible error.” Ira 

Green, Inc. v. Military Sales & Serv. Co., 775 F.3d 12, 25 (1st Cir.2014). Simmons urges 

us to adopt this rule and hold that the failure of the district court in this civil case to poll 

the jurors individually similarly requires reversal. See Appellant Br. 49–50. While there 

is some support for Simmons's position in the sparse case law addressing jury-poll claims 

under Civil Rule 48(c), the doctrine ultimately points against him. 

In Verser v. Barfield, the Seventh Circuit considered a claim raised by a pro se 

incarcerated plaintiff that his total exclusion from the proceedings in his civil case 

prevented him from exercising his right to poll the jury under Civil Rule 48(c). 741 F.3d 

734, 736–37 (7th Cir.2013). Before the jury's deliberations in that case, the trial judge 

ordered that the plaintiff be returned to prison, where he was left totally incommunicado 

and without means of *141 participating in the proceedings. The plaintiff was completely 

absent when the jury's adverse verdict was delivered, and he thus was unable to request a 

poll. He also was unaware that one of the jurors made a statement on the record that: 

“This was very hard for us. Many of us—the majority feel that the defendants all had a 

part to play in what happened to [the plaintiff], but, because there was a lack of evidence, 

we could not find the defendants guilty.” Id. at 737. 

On appeal, the Seventh Circuit first observed that Civil Rule 48(c) was “modeled on 

Federal Rule of Criminal Procedure 31(d), which gives the same polling right to the 

parties to a criminal prosecution.” 741 F.3d at 738.4 The court then determined that the 

case law applying Criminal Rule 31(d) was “fully applicable” to the civil context under 

Civil Rule 48(c). Id. at 739. The court made this determination because the text of Civil 

Rule 48(c) is nearly identical to its criminal analog and because “there is little reason to 

distinguish between the two contexts.” Id. at 738; see also Fed.R.Civ.P. 48 Committee 

Note (“Jury polling is added as new subdivision (c) [of Civil Rule 48], which is drawn 

from Criminal Rule 31(d) with minor revisions....”). In dictum, the court observed that a 

litigant's right to poll the jury is absolute unless waived, and thus a “district court's 

refusal, or even neglect, to conduct a jury poll upon a timely request is ground for a new 

trial.” Verser, 741 F.3d at 738. 

The Verser court considered the defendants' argument that the error in not allowing the 

plaintiff the opportunity to request a poll “was harmless because there was no affirmative 

indication that any individual juror actually disagreed with the verdict.” Id. at 742. This 

argument failed to convince the court for two reasons. First, the court stressed that the 

purpose of jury polls is to have each juror speak for himself “to discover unexpressed 
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dissent, not to reconfirm dissent that is already apparent.” Id. at 743. To require that the 

protesting party demonstrate “a signal of ‘particular disagreement’ ” in order to show 

prejudicial error from the failure to conduct a poll would conflict with this central 

function. Ibid. Second, the court reasoned that, had he been present during the 

announcement of the verdict, the plaintiff in Verser plausibly may have interpreted the 

juror's statement that a majority of the jurors believed that the defendants had “something 

to do with what happened,” and the juror's use of the term “guilt” rather than “liability” 

or “responsibility,” to mean that a poll of the jury “might be fruitful.” Id. at 742–43. 

Thus, “[o]n th[ose] particular facts,” where “[t]he circumstances ... indicated an elevated 

possibility that at least one juror might not agree with the verdict as read,” the Seventh 

Circuit could not “say that the district court's error was harmless.” Id. at 743. 

The Seventh Circuit's Verser decision was distinguished somewhat in the First Circuit's 

more recent decision in Ira Green, Inc. v. Military Sales & Service Co. In Ira Green, the 

jury returned a multi-part take-nothing verdict in a civil dispute between rival companies. 

775 F.3d at 24. *142 After the verdict was read, the trial court inquired whether any party 

wished to poll the jurors individually. One of the plaintiff's attorneys responded in the 

affirmative and also informed the court that the jury had failed to announce its answer to 

one of the pending questions on the verdict form. The court asked the jury foreperson to 

announce the jury's answer to that question, and once the announcement was made, the 

court dismissed the jury. None of the plaintiff's attorneys reminded the court about the 

pending request for a poll. Ibid. 

On appeal, the plaintiff asserted that the failure to poll the jury constituted per se 

reversible error. In considering this claim, the First Circuit first examined the Seventh 

Circuit's conclusion in Verser that the case law interpreting Criminal Rule 31(d), and the 

underlying principle that the failure to conduct a jury poll upon request constitutes per se 

reversible error, was “fully applicable” to the civil context under Civil Rule 48(c). Verser, 

741 F.3d at 739. The First Circuit reasoned that the Verser court's position was 

commendable in light of the near identical text of the criminal and civil rules, but noted 

that the issue was “open to legitimate question.” Ira Green, 775 F.3d at 25; see also 

Wiseman v. Armstrong, 295 Conn. 94, 989 A.2d 1027, 1040–41 (2010) (holding that the 

failure to poll the jury upon request requires automatic reversal in criminal cases but not 

in civil cases because of the inherent distinctions between the two contexts). The Ira 

Green court did not need to resolve the issue, however, because counsels' failure to renew 

the request for a poll—like the failure of Simmons's counsel to object to the poll at issue 

here—took the case “outside the mainstream.” Ira Green, 775 F.3d at 25. 

After stressing that “the law ministers to the vigilant, not to those who sleep upon their 

rights,” ibid., the First Circuit in Ira Green determined that the failure of plaintiff's 

counsel to renew the request for a poll, despite having “ample opportunity to act,” 

constituted a waiver of that request. Id. at 26. Thus, the court held that “a party who 

requests a jury poll must act reasonably to preserve its rights and, in the circumstances of 

this case, [the plaintiff] did not do so.” Id. at 16. In the alternative, the court reasoned 

that, even if the failure to renew the request constituted an involuntary forfeiture, the 

plaintiff would only be able to prevail by demonstrating plain error. In order to 

demonstrate plain error in this context, the Ira Green court determined that a plaintiff 

would need to make “some showing that the verdict was rendered under circumstances 

indicating a possible lack of unanimity or assent.” Id. at 27. In that case, the plaintiff was 
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unable to do so because the trial court had emphasized in its charge that the verdict must 

be unanimous; the jurors “collectively responded in the affirmative” when asked by the 

court if they reached a unanimous verdict; and there was “nothing in the jurors' demeanor 

or behavior to suggest that any one of them did not agree with the verdict.” Ibid. (internal 

quotation marks omitted). 

3 

The circumstances of Simmons's case are nearly identical to those at issue in Ira Green 

(and are distinguishable from the circumstances in Verser ). The district court below did 

indeed stress in its jury instructions that the “verdict, whether for or against the parties, 

must be unanimous.” The jurors collectively responded “I agree” when asked if they 

agreed with the verdict as stated in response to Simmons's request for a poll. And 

Simmons points to nothing in the record that would “suggest to even the most wary 

observer *143 that the jurors were not all of one mind.” Ibid. In Verser, by contrast, there 

was no opportunity for a poll to be requested and thus no reasonable opportunity for the 

plaintiff to assert his rights or to discover unexpressed dissent. 741 F.3d at 743. 

Moreover, there was in fact an affirmative indication by at least one juror of potential 

unease with the verdict in that case. See ibid. No such circumstances are present here. 

On the particular facts of this case, any flaw in the jury poll falls on the harmless-error 

side of “[t]he line of demarcation between those rulings which are simply erroneous and 

those which vitiate the result.” Humphries, 174 U.S. at 194, 19 S.Ct. 637. Allowing an 

attorney to request a jury poll and then sit in silence in the face of a potential (and easily 

correctable) flaw in that poll, only to raise the issue later in an attempt to seek automatic 

reversal on appeal, “would place a premium on agreeable acquiescence to perceivable 

error as a weapon of appellate advocacy.” Ira Green, 775 F.3d at 27 (quoting Reilly v. 

United States, 863 F.2d 149, 161 (1st Cir.1988)). Ultimately, Simmons cannot 

demonstrate that any deficiency in the court's poll affected his substantial rights and thus 

his claim fails. 

G. Weight of the Evidence

7 In his final attempt to undermine the result of the trial below, Simmons argues that the

district court erred by not finding that the jury's verdict was against the great weight of

the evidence. Simmons maintains that he offered uncontroverted proof to the jury on all

elements of his claims, and that the defendant officers failed to offer any evidence to

dispute his version of events.

When a party requests a new trial on the ground that the verdict is against the weight of

the evidence, “we will uphold the jury verdict if it is one the jury reasonably could have

reached; we cannot set it aside simply because we think another result is more justified.”

Innovation Ventures, LLC v. N2G Distrib., Inc., 763 F.3d 524, 534 (6th Cir.2014). In this

case, the district court correctly determined that: 

Based on all of the testimony and documentary evidence received at trial, the jury could 

have reasonably believed that the defendants did not falsely arrest Simmons, did not use 

excessive force against him, did not assault him, and did not batter him, notwithstanding 

the evidence he presented regarding his alleged injuries. Simmons fails to explain what 

acts of which defendants caused the injuries and does not allow for the possibility that 

other acts may have led to them. 

Order at 11–12. To the extent that Simmons argues differently based on the officers' 

failure to offer an alternative explanation for his injuries, the district court rightly stressed 
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that the officers had no such burden. Rather, it was Simmons's burden to establish by a 

preponderance of the evidence that the officers caused his injuries unlawfully. 

There was substantial testimony in the record suggesting that the officers did not use 

excessive force or arrest Simmons improperly. For example, Officer Napier testified that: 

she stopped and attempted to detain Simmons based on the call from dispatch about an 

armed man at the gas station; Simmons repeatedly disobeyed her commands to stop and 

get on the ground; she took Simmons to the ground when he refused to comply and she 

struggled to get him into handcuffs; Simmons's head never struck the ground during the 

encounter; she used pepper spray in accordance with department policy when Simmons 

refused to get into the police car; and she did not observe any injuries to *144 Simmons 

beyond his reaction to the pepper spray. Officer Mahoi also testified that: Simmons 

refused to obey Officer Napier's commands; no officer used a choke hold on Simmons; 

Simmons was pushing, thrashing, and screaming throughout the encounter; and the 

officers ensured that Simmons's head did not hit the ground during the struggle. While we 

have no doubt that Simmons vehemently disagrees with this version of events, the jury 

certainly was entitled to credit this testimony. Ultimately, the jury's determination that the 

officers did not use excessive force or falsely arrest Simmons is reasonable in light of 

such evidence. 

IV 

For the foregoing reasons, we AFFIRM the district court's judgment. 

All Citations 

626 Fed.Appx. 129, 326 Ed. Law Rep. 655 

Footnotes 

* 

The Honorable Paul C. Huck, Senior United States District Judge for the Southern 

District of Florida, sitting by designation. 

1 

As the district court noted, “Simmons'[s] alcohol intoxication was not a significant issue 

in the case and he did not dispute the hospital records that showed that he tested positive 

for opiates and cannabinoids after the incident at issue.” Order at 8. 

2 

At the time of Officer Mahoi's testimony, Gladden's deposition testimony had not yet 

been presented to the jury. Excerpts from Gladden's deposition were later introduced into 

evidence without any reference to his incarceration. 

3 

Simmons himself argues that the “instruction was necessary as the evidence showed that 

Defendants Napier and Villereal [sic] would have been able to stop the Defendant Mahoi 

from using excessive force against [Simmons] but failed to do so.” Appellant Br. 46. The 

jury's verdict, however, established that Officer Mahoi did not actually use excessive 

force, thus obviating the need for the failure-to-intervene instruction under Simmons's 

own theory. 
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4 

The right to poll in a criminal case “is a substantial right” based upon Criminal Rule 

31(d), “not a right flowing from any of the constitutional rules of criminal procedure.” 

Verser, 741 F.3d at 738. Criminal Rule 31(d) provides: 

Jury Poll. After a verdict is returned but before the jury is discharged, the court must on a 

party's request, or may on its own, poll the jurors individually. If the poll reveals a lack of 

unanimity, the court may direct the jury to deliberate further or may declare a mistrial and 

discharge the jury. 
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