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MAY IT PLEASE THE COURT: 

 NOW INTO COURT, through undersigned counsel, comes Plaintiff, Montie Spivey, who 

respectfully submits this memorandum in opposition to the Defendants’ Motion to Dismiss under 

Federal Rule of Civil Procedure Rule 12(b)(1) for lack of subject matter jurisdiction and Federal 

Rule of Civil Procedure Rule 12(b)(6) for failure to state a claim upon which relief may be granted 

[Rec. Doc. 16].  

I. INTRODUCTION 

 In this case, plaintiff Montie Spivey alleges a conspiracy to deprive him of his civil rights 

as part of a scheme to remove him as Chief Financial Officer “CFO” of Cypress Bayou Casino 

and O’Neil Darden as Tribal Council Chairman of the Chitimacha Tribe of Louisiana. Plaintiff 

alleges that several members of the Tribal Council, April Wyatt, Jacob Darden, Toby Darden, and 

Jaqueline Junca, in their individual capacities, conspired with federal and state law enforcement 

officers to arrest Montie Spivey, threaten him with prosecution, and shut him out of the casino 

business using the instrumentalities of the United States and the State of Louisiana.  

 As alleged in the petition, the plaintiff followed every proper procedure in authorizing a 

small bonus of $3,900.00 to Mr. Darden in this case, and said bonus was authorized by the Tribal 

Council. The members of the Tribal Council who are defendants in this case knew the payment 

was fully authorized under the laws of the Tribe and the State of Louisiana, yet they reported the 

matter as a crime to both federal and state authorities. This conspiracy with the Louisiana State 

Police, and with an assistant district attorney in St. Mary Parish, resulted in Mr. Spivey being 

arrested, depriving him of his Fourth Amendment rights, and resulted in the Louisiana Gaming 

Control Board stripping him of his key gaming employee permit.  Both the United States Attorney 

for the Western District of Louisiana and the ultimately District Attorney for St. Mary Parish, 
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presumably determining that the allegations were meritless, declined to pursue charges.  However, 

Louisiana Gaming Control Board’s decision to strip Mr. Spivey of his key gaming employee 

permit effectively forbid him from working in a casino, which was one of the goals of the 

defendants all along.  

 The defendants’ sovereign immunity defense must fail because the Chitimacha Tribe 

waived sovereign immunity in the Tribal-State Compact for the Conduct of Class III Gaming with 

the State of Louisiana. The harms alleged in the plaintiff’s petition are a direct result of the 

arrangement between the Tribe and the State of Louisiana that allows concurrent enforcement of 

criminal laws on tribal lands. The sovereign immunity defense must also fail as to the individual 

defendants because claims are made against them in their individual capacities, and there is no 

sovereign immunity for tribal members acting in their individual capacities to conspire with law 

enforcement officials of the State of Louisiana.  

 The facts alleged in the petition, or which may be more specifically alleged in an amended 

petition, are sufficient to support claims under 42 U.S.C. § 1983 and 42 U.S.C. § 1985, as plaintiff 

has alleged a conspiracy between tribal members and state actors to interfere with the civil rights 

of the plaintiff. If such a claim is viable, then federal jurisdiction exists. Further, facts alleged in 

the petition, or which may be more specifically alleged in an amended petition, are sufficient to 

support claims under state law for negligence and malicious prosecution. If the Court finds the 

federal claims are sufficiently pled, then it should exercise supplemental jurisdiction over these 

state law claims. If the Court finds the federal claims are not sufficiently pled to survive the 

defendant’s motion to dismiss, it may still exercise supplemental jurisdiction over the state law 

claims. If the Court finds the federal claims are not sufficiently pled and declines to exercise 

supplemental jurisdiction, it should dismiss the state law claims without prejudice so they may be 
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pursued in state court or tribal court. In all cases, if the Court finds that the Mr. Spivey has not 

pled his claims with sufficient specificity, but finds that he may do so in an amended petition, the 

Court should grant leave for the plaintiff to file an amended petition. If the Court finds it has 

jurisdiction over none of plaintiff’s claims, it should dismiss said claims without prejudice, because 

a federal court cannot decide claims over which it does not have jurisdiction.  

II. FACTS AND BACKGROUND 

 

 In 2015, plaintiff, Monty Spivey, was working as CFO of the Cypress Bayou Casino, an 

instrumentality of the Chitimacha Tribe of Louisiana, a federally recognized independent tribe 

located in St. Mary Parish, Louisiana. The Tribe operates Cypress Bayou Casino as part of an 

intergovernmental gaming compact with the State of Louisiana (Exhibit A). The Tribe and the 

State of Louisiana have concurrent criminal jurisdiction over criminal activities that take place on 

Tribal lands, including the Cypress Bayou Casino, as part of this compact.    

 At the time plaintiff Spivey was working as CFO of Cypress Bayou, O’Neil Darden was 

elected as Tribal Council Chairman. Once O’Neil Darden became chairman, he joined the four 

individual defendants in this case as members of the Tribal Council for the Chitimacha Tribe of 

Louisiana. Prior to his election as chairman, Mr. Darden worked as an event/catering director for 

Cypress Bayou. Confusion arose over whether Mr. Darden was entitled to a yearly bonus given to 

all casino employees, in light of the fact that Tribal Council members are not entitled to casino 

bonus payments per Tribal laws. Mr. Spivey investigated the answer to this question by conferring 

with the individual defendant council members. A pro-rated bonus payment for the time Mr. 

Darden worked for the casino but before he became a Tribal Council member was authorized.  

 The individual defendants in this case ratified the bonus payment in keeping with 

procedures, and Mr. Spivey only did what he thought he was supposed to do. He in no way profited 
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from the bonus paid to Mr. Darden. However, in a bid to remove O’Neil Darden from the Tribal 

Council and Mr. Spivey from his CFO position, the individual defendant Tribal Council members 

knowingly brought baseless allegations to state and local law enforcement officials, resulting in 

the stripping of Montie Spivey’s key gaming permit by the Louisiana Gaming Control Board. Mr. 

Spivey was improperly arrested, depriving him of his Fourth Amendment rights, and he suffered 

damages due to the loss of his employment due to the arrest. Federal prosecutors declined to pursue 

the charges, but an assistant district attorney in St. Mary Parish, who was also a tribal prosecutor, 

agreed to prosecute the case. This was a conspiracy to oust Mr. Darden and Mr. Spivey from tribal 

leadership, a conspiracy between the individual defendants and state actors to deprive Mr. Spivey 

of his civil rights.     

Plaintiff has a cause of action under 42 U.S.C. § 1983 and 42 U.S.C. § 1985 due to the 

conspiracy to deprive him of his civil rights. This federal causes of action give the Court 

jurisdiction to hear these claims. He also has claims for negligence and malicious prosecution 

under Louisiana law, which the Court should choose to hear along with the federal causes of action 

in the interest of judicial economy. Tribal sovereign immunity does not apply because the tribe 

waived it in the intergovernmental compact attached as Exhibit A, as well as the fact that claims 

are made against tribe members in their individual capacities.    

III. LEGAL STANDARD ON FEDERAL RULE 12(b)(1) and 12(b)(6)  

MOTIONS TO DISMISS 

 

 The defendants seek to dismiss this action under Federal Rule of Civil Procedure 12(b)(1) 

and 12(b)(6). Because plaintiff brought claims under 42 U.S.C. § 1983 and 42 U.S.C. § 1985, 

federal question jurisdiction clearly exists under 28 U.S.C. § 1331. Defendants have alleged that 

because tribal sovereign immunity applies, the Court does not have jurisdiction over plaintiff’s 

claims in this case. Defendants allege in their Memorandum in Support of Motion to Dismiss (Rec. 

Case 6:21-cv-02257-RRS-CBW   Document 20   Filed 10/22/21   Page 8 of 20 PageID #:  92



5 
 

Doc. 16-1, p. 7) that when a defendant is immune from suit, there is no federal jurisdiction (citing 

Delta Commercial Fisheries Ass’n v. Gulf of Mexico Fishery Mgmt. Council, 364 F.3d 269, 273 

(5th Cir. 2004). Defendants also cite Dotson v. Tunica-Biloxi Gaming Comm'n, 835 Fed. Appx. 

710, 713 (5th Cir. 2020), in which an unpublished decision of the Fifth Circuit affirmed a dismissal 

of a suit against a tribe in a gaming matter under Federal Rule 12(b)(1) on the basis of sovereign 

immunity. That case is distinguishable, because there was no waiver of sovereign immunity in that 

case and the Court did not reach the issue of individual defendants’ right to allege sovereign 

immunity based on the plaintiff’s failure to serve them. In addition, the plaintiff in that case did 

not assert state law claims, over which the Court may decide to exercise supplementary 

jurisdiction. 

 Federal courts are not to look beyond the factual allegations in the pleadings in considering 

a 12(b)(6) motion to dismiss. Cinel v. Connick, 15 F.3d 1338, 1341 (5th Cir. 1994). Courts are to 

accept all factual allegations as true and view the facts in the light most favorable to the plaintiff. 

Jebaco, Inc. v. Harrah's Operating Co., Inc., 587 F.3d 314, 318 (5th Cir. 2009) (“Viewing the 

facts as pled in the light most favorable to the nonmovant, a motion to dismiss . . . should not be 

granted if a complaint provides ‘enough facts to state a claim to relief that is plausible on its face.’”) 

(quoting Doe v. MySpace, Inc., 528 F.3d 413, 418 (5th Cir. 2008)). “To survive a motion to 

dismiss, a complaint must contain sufficient factual matter, accepted as true, to ‘state a claim to 

relief that is plausible on its face.’” Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009) (quoting Bell Atl. 

Corp. v. Twombly, 550 U.S. 544, 570 (2007)). 

 Viewed in a light most favorable to the plaintiff, and taking all allegations in the petition 

as true, plaintiff has alleged sufficient facts to survive a 12(b)(6) motion to dismiss. Plaintiff has 

Case 6:21-cv-02257-RRS-CBW   Document 20   Filed 10/22/21   Page 9 of 20 PageID #:  93



6 
 

alleged a conspiracy to deprive him of his civil rights in violation of federal statute and he has 

alleged facts that support state law claims for negligence and malicious prosecution.   

IV. LAW AND ARGUMENT 

 

      A. TRIBAL SOVEREIGN IMMUNITY DOES NOT BAR PLAINTIFF’S CLAIMS 

 

 1. TRIBAL SOVEREIGN IMMUNITY DOES NOT APPLY BECAUSE THE 

TRIBE WAIVED SOVEREGIN IMMUNITY 

 

 The U.S. Supreme Court has stated that “[a]s a matter of federal law, an Indian tribe is 

subject to suit only where Congress has authorized the suit or the tribe has waived its immunity.” 

Kiowa Tribe of Okla. v. Mfg. Techs., Inc., 523 U.S. 751, 754 (1998). The Chitimacha Tribe of 

Louisiana has waived sovereign immunity in the attached Tribal-State Compact for the Conduct 

of Class III Gaming (Exhibit A) and thus no immunity attaches to it, the casino, or the Tribal 

Council members who are sued in their individual capacities.  

 Page 5 of the compact allows for the application of Louisiana law in connection with the 

matters covered by the compact, those being casino gaming and the operation of Cypress Bayou 

Casino. On Page 9 of the compact, the Tribe and the State agree that they retain sovereign 

immunity while “discussing, negotiating, and confecting” the compact. This implies that sovereign 

immunity is waived in some way once the compact is in effect. Otherwise, there is no reason for 

this clause to be in the compact, and there is no reason for it to be so limited if sovereign immunity 

is not otherwise waived in the compact. Clearly, the provisions of the compact that allow for 

concurrent criminal jurisdiction and enforcement are a waiver of sovereign immunity. Plaintiff’s 

damages arise from this concurrent jurisdiction. Thus, his claims against the Tribe, the casino, and 

its members are not subject to sovereign immunity.  

 In the compact, the state required the tribe to acquire insurance for any liabilities, and those 

insurance policies must contain exclusions that do not allow the insurer to assert sovereign 
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immunity as a defense to liability (Exhibit A, pp. 31-32). Therefore, seemingly, for any of 

plaintiff’s claims that are covered by a liability policy held by the Tribe, it would seem that 

sovereign immunity would not apply to those claims. For this reason, along with the waiver of 

sovereign immunity inherent in concurrent criminal jurisdiction, the Court should decline to 

dismiss the claim at this stage of the proceedings.  

 2. TRIBAL SOVEREIGN IMMUNITY DOES NOT APPLY TO CLAIMS 

AGAINST TRIBE MEMBERS IN THEIR INDIVIDUAL CAPACITIES 

 

 The U.S. Supreme Court has held that individual capacity claims against tribe members 

are not insulated from suit due to sovereign immunity. Lewis v. Clarke, 137 S.Ct. 1285, 1290-91 

(2017). Therefore, the claims against the four individual defendants are not barred by sovereign 

immunity. Plaintiff has separate claims against them for their personal actions seeking judgments 

against them for their personal assets. Assuming the Court finds that sovereign immunity was not 

waived, the claims against the individual defendants should still survive. Just because a plaintiff 

sues a defendant based on an act performed in the course of his or her job, that does not mean that 

the claim is necessarily an official capacity claim.   

 As the Supreme Court stated in  Pennhurst State Sch. & Hosp. v. Halderman, 465 U.S. 89, 

101-02 (1984) “[T]he general rule is that relief sought nominally against an officer is in fact against 

the sovereign if the decree would operate against the latter.” There is no sense in which a personal 

judgment against the four individual defendants would necessarily operate against the sovereign 

tribe. A personal judgment against them would not impinge on the assets of the Tribe. Further, the 

plaintiff is not seeking injunctive relief which would change how the Tribe operates. He is merely 

seeking redress for damages due to past actions of these particular individuals. When the Court 

determines “in the first instance” whether the claims are individual or official capacity claims, it 
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will find that these are in fact personal claims. See Lewis, 137 S.Ct. at 1290. Therefore, the 

individual claims should not be dismissed on the basis of sovereign immunity.  

      B. PLAINTIFF’S CLAIMS ARE NOT TIME-BARRED 

 

 Assuming the Court finds that sovereign immunity applies to bar all claims, the Court 

should simply dismiss the plaintiff’s claims without prejudice. If sovereign immunity applies, then 

the Court does not have jurisdiction to hear the claims, and it is well settled that a federal court 

without jurisdiction to hear a claim cannot decide the merits of the claim, including whether a 

claim is time barred. However, assuming plaintiff’s claims survive the sovereign immunity claims 

of defendants, defendants have asserted that all plaintiff’s claims are time barred. It is likely more 

appropriate to decide this issue on a motion for summary judgment after more discovery has been 

conducted, but assuming the Court considers the timeliness of  the claims at this stage, there are 

ample grounds to find the claims are timely. Plaintiff will address each claim in turn. 

 1. STATE LAW MALICIOUS PROSECUTION 

 

 Plaintiff alleges in his petition that the Tribe, the casino, and the individual defendants 

initiated a prosecution with the full knowledge that the claim was baseless. Obviously, the 

defendants knew this, because as plaintiff alleges, they were aware of and ratified the action for 

which they sought to have him prosecuted. These facts are sufficient to state a claim for state law 

malicious prosecution. Such a cause of action accrues when “an original criminal or civil judicial 

proceeding,” which was “commence[d] or continu[ed]” by the present defendant, has proceeded 

to a “bona fide termination in favor of the present plaintiff.”  Matthews v. Bossier City, 963 So. 2d 

516, 520 (La. App. 2d Cir. 2007) (citing Jones v. Soileau, 448 So. 2d 1268 (La. 1984); Hope v. 

City of Shreveport, 862 So. 2d 1139 (La. App. 2d Cir. 2003)).  
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 “[A] cause of action for wrongful or malicious prosecution does not arise until the 

termination of the prosecution.” Matthews, 963 So. 2d at 520 (citing Walls v. State, 670 So.2d 382 

(La. App. 3d Cir. 1996)). Therefore, plaintiff had no cause of action until the defendants’ pursuit 

of criminal charges against him ended with the St. Mary Parish District Attorney’s letter to him 

that he would not be prosecuted. He did not receive this letter until July 30, 2021, which is within 

a year of the date the petition in this case was filed. Therefore, that claim is definitely not prescribed 

or otherwise time barred. To the extent that a claim for malicious prosecution was not sufficiently 

pled in the original petition, the plaintiff should be granted leave to file an amended petition in the 

interests of justice.  

 2. STATE LAW NEGLIGENCE 

 

 Under Louisiana's Civil Code, plaintiff’s tort claims for negligence under La. Civil Code 

art. 2315 are “subject to a liberative prescription of one year,” which “commences to run from the 

day injury or damage is sustained.” La. Civ. Code art. 3492. “When damages are not immediate, 

the action in damages is formed and begins to prescribe only when the tortious act actually 

produces damage and not on the day the act was committed.”  Tenorio v. Exxon Mobil Corp., 14-

814 (La. App. 5 Cir. 4/15/15), 170 So.3d 269, 274, writ denied, 15-1145 (La. 9/18/15), 178 So.3d 

149). An injury or damage is sustained “when it has manifested itself with sufficient certainty to 

support accrual of a cause of action.” Id. “The burden of proof is normally on the party pleading 

prescription; however, if on the face of the petition it appears that prescription has run, . . . the 

burden shifts to the plaintiff to prove a suspension or interruption of the prescriptive period' based 

on the equitable doctrine of contra non valentem.” In re Taxotere (Docetaxel) Prods. Liab. Litig., 

995 F.3d 384, 388-89 (5th Cir. 2021) (quoting Younger v. Marshall Indus. Inc., 618 So. 2d 866, 

869 (La. 1993). 
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 The plaintiff has alleged that the defendants conspired to negligently file charges against 

him with gaming authorities, federal authorities, and state authorities that had no basis in fact. The 

cause of action for negligence did not accrue until plaintiff knew the defendants’ actions were 

negligent and he knew he had been damaged – in other words, when the St. Mary District 

Attorney’s Office finally dropped the prosecution, conceding the entire conspiracy to charge him 

was completely without merit. The negligence claims could not have prescribed before this date, 

because plaintiff could not have discovered them, damage was not sustained, and the cause of 

action had not begun to accrue.  

 3. FEDERAL LAW CLAIMS 

 Plaintiff’s federal law claims are not time-barred for the same reason that his state law 

negligence claims are not time barred. He could not sue until the cause of action actually accrued 

– when the state prosecutor finally confirmed that he would not be prosecuted and that the criminal 

complaint was meritless. Up until that point, there was an ongoing conspiracy to violate his civil 

rights, and he may collect damages for his wrongful arrest, as well as his wrongful prosecution 

aimed at preventing him from working in the casino business and removing him as CFO of Cypress 

Bayou Casino.  

 Because 42 U.S.C. § 1983 and 42 U.S.C. § 1985 do not contain time limitation provisions, 

courts adopt the general statute of limitations for personal injury actions in the state the claim 

accrues. Clifford v. Gibbs, 298 F.3d 328, 332 (5th Cir. 2002), which in this case is one year. 

However, when a harm is a part of an ongoing conspiracy or continuing pattern of actions to 

deprive a plaintiff of his civil rights, a suit under 42 U.S.C. § 1983 or 42 U.S.C. § 1985 is timely 

if it is filed within one year of the time the conspiracy has ended or the pattern of actions in 

violation of a person’s civil rights has ended.   In Jackson v. Galan, 868 F.2d 165, 168 (5th 
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Cir.1989), the U.S. Court of Appeals for the Fifth Circuit found that a sheriff's repeated 

garnishment of wages created a continuing violation of due process rights under § 1983 so that 

plaintiff could recover damages for garnishments more than one year prior to the filing of the suit. 

Similarly, the ongoing deprivations of plaintiff’s civil rights arising from the criminal complaints 

and prosecutions in this case amounted to an ongoing conspiracy and pattern of actions that did 

not end until the prosecution was ultimately dismissed. For this reason, plaintiff’s claims under 42 

U.S.C. § 1983 or 42 U.S.C. § 1985 are timely.  

      C. PLAINTIFF HAS ALLEGED ADEQUATE FACTS TO STATE CLAIMS UNDER 

FEDERAL AND STATE LAW 

 

 1. PLAINTIFF HAS ALLEGED ADEQUATE FACTS TO STATE A CLAIM 

UNDER 42 U.S.C. § 1983 

 

 Plaintiff has alleged sufficient facts in his petition to make a claim under 42 U.S.C. § 1983. 

Plaintiff has alleged that there was a conspiracy between the defendants and state actors to deprive 

him of his civil rights. “To state a cause of action under section 1983, the plaintiff must allege that 

the person who deprived him of a federal right was acting under color of state law.” Priester v. 

Lowndes County, 354 F.3d 414, 420 (5th Cir. 2004). “For a private citizen…to be held liable under 

section 1983, the plaintiff must allege that the citizen conspired with or acted in concert with state 

actors.” Id. “[A] non-state actor may be liable under 1983 if the private citizen was “a willful 

participant in joint activity with the State or its agents.’” Id. (quoting Cinel v. Connick, 15 F.3d 

1338, 1343 (5th Cir. 1994). “The plaintiff must allege: 1) an agreement between the private and 

public defendants to commit an illegal act and 2) a deprivation of constitutional rights.” Id.  

 Clearly, plaintiff’s arrest and subsequent prosecution, along with the arrest and prosecution 

of O’Neil Darden, is the product of a conspiracy to remove him from employment with the casino, 

was a violation of his Fourth Amendment rights to be free of illegal searches and seizures and, 
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thus, could give rise to liability under 42 U.S.C. § 1983.  Plaintiff has alleged a conspiracy to 

remove him from his job with Cypress Bayou Casino and to remove O’Neil Darden from his 

position with the Tribal Council. The defendants involved state gaming regulators, federal 

prosecutors, the Louisiana State Police, and especially St. Mary Assistant District Attorney Robert 

Vines, also a tribal prosecutor with The Chitimacha Tribe of Louisiana. Perhaps this is why the 

District Attorney’s office pursued the claim for five years without any basis.  

 Recall that all of this was due to a small $3,900.00 bonus payment that Mr. Spivey 

discussed and had approved by all the right people, including the defendants. There is no 

explanation for the elevation of such a minor issue to criminal charges and the stripping of Mr. 

Spivey’s key game permit without nefarious intent. The payment did not “attract the interest” of 

gaming regulators, as alleged by the defendants in their Memorandum in Support of their Motion 

to Dismiss. The plaintiff believes that he can show after discovery that the defendants brought this 

issue to the attention of gaming regulators as part of their conspiracy. If the Court believes plaintiff 

has failed to adequately plead such a conspiracy in the original petition for damages, the interests 

of justice call for plaintiff to be given an opportunity to state such a claim with more particularity 

in an amended petition for damages. The Fifth Circuit has held that a court should generally avoid 

dismissing a claim “without granting leave to amend, unless the defect is simply incurable, or the 

plaintiff has failed to plead with particularity after being afforded repeated opportunities to do so.” 

Hart v. Beyer Corp., 199 F.3d 239, 248 (5th Cir. 2000). 

            2. PLAINTIFF HAS ALLEGED ADEQUATE FACTS TO STATE A CLAIM 

UNDER 42 U.S.C. § 1985 

 

 42 U.S.C. § 1985(2) provides plaintiffs with a cause of action, in pertinent part, where “two 

or more persons conspire for the purpose of impeding, hindering, obstructing, or defeating, in any 

manner, the due course of justice in any State or Territory, with intent to deny to any citizen the 
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equal protection of the laws . . . .” 42 U.S.C. § 1985(2). “In order to maintain an action under 

Section 1985, a plaintiff must provide some factual basis supporting a meeting of the minds, such 

that defendants entered into an agreement, express or tacit, to achieve the unlawful end.” Webb v. 

Goord, 340 F.3d 105, 110 (2d Cir. 2003) (internal quotation marks omitted). A plaintiff asserting 

such a claim must allege, among other things, that the conspiracy involving a state judicial 

proceeding was motivated by discriminatory animus. Herrmann v. Moore, 576 F.2d 453, 458 (2d 

Cir. 1978). 

 If proven, a conspiracy to deprive Mr. Spivey of a key gaming permit, to have him arrested 

on completely frivolous grounds, and to investigate him in an ultimately fruitless criminal 

investigation for five years would support a claim under 42 U.S.C. § 1985(2). These were clearly 

actions motivated by a discriminatory animus based on his position within the Tribe, his position 

with Cypress Bayou Casino, and his association with O’Neil Darden. In addition, they involved 

the pursuit of state judicial proceedings, including the criminal prosecution in St. Mary Parish and 

the action by the Louisiana Gaming Control Board to strip Mr. Spivey of his key gaming license. 

At the least, Mr. Spivey will be able to show tacit collusion between the defendants and state 

actors, especially based on the long history between the Chitimacha Tribe and the Assistant District 

Attorney who prosecuted the case against Mr. Spivey.  

 3. PLAINTIFF HAS ALLEGED ADEQUATE FACTS TO STATE A CLAIM FOR 

STATE LAW MALICIOUS PROSECUTION 

 

 Under Louisiana law, a claim for malicious prosecution requires: (1) the commencement 

or continuance of an original criminal or civil judicial proceeding; (2) its legal causation by the 

present defendant in the original proceeding; (3) its bona fide termination in favor of the present 

plaintiff; (4) the absence of probable cause for such proceeding; (5) the presence of  malice therein; 

and (6) damage conforming to legal standards resulting to the plaintiff. Jones v. Soileau, 448 So.2d 
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1268, 1271 (La. 1984) (citing Eusant v. Unity Indus. Life Inc., 196 So. 554, 556 (1940); Hibernia 

Nat’l Bank v. Bolleter, 390 So.2d 842, 843 (La. 1980)). 

 Plaintiff has clearly stated a claim for malicious prosecution. He has shown there was a 

criminal prosecution that the defendants pursued through state and federal channel despite any 

probable cause or substantial justification. The defendants were a legal cause of the proceeding 

because they forwarded the bogus allegations of criminal conduct to federal prosecutors and then 

to allied state prosecutors once federal prosecutors found there was no case. Malice is obvious if 

the facts alleged by the plaintiff are true. Defendants knew that the claims of criminal conduct 

were meritless, as they knew about the bonus payment to Mr. Darden beforehand and knew there 

was nothing criminal about it. Finally, plaintiff Spivey clearly sustained damages in the form of 

the loss of his key gaming license and the stress, anxiety, and emotional damages of having a 

criminal claim hanging over him for years.  

 The Court should exercise jurisdiction over this state law claim in the interest of judicial 

economy. However, if for some reason it chooses not to do so, it should dismiss plaintiff’s state 

law claims without prejudice so that he may pursue them in state or tribal court. Assuming the 

Court exercises jurisdiction over the state law claims, but finds the malicious prosecution claim 

was not sufficiently pled in the original petition, the plaintiff should be granted leave to state it 

with more particularity in an amended petition. The Fifth Circuit has stated that a plaintiff should 

be given the opportunity to plead a claim with sufficient particularity if it seems that it would be 

possible for him to do so. Hart, 199 F.3d at 248.  

 4. PLAINTIFF HAS ALLEGED ADEQUATE FACTS TO STATE A CLAIM FOR 

STATE LAW NEGLIGENCE  

 

 Louisiana Civil Code Articles 2315 and 2316 govern negligence actions under Louisiana 

law. Those articles provide that “[e]very act whatever of man that causes damages to another 
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obliges him by whose fault it happened to repair it,” La. Civ. Code art. 2315(A), and that “[e]very 

person is responsible for the damage he occasions not merely by his act, but by his negligence, his 

imprudence, or his want of skill,” La. Civ. Code art. 2316.  Under Louisiana law's duty-risk 

analysis of negligence liability, Butler must prove five separate elements: “(1) the defendant had 

a duty to conform his conduct to a specific standard (the duty element); (2) the defendant's conduct 

failed to conform to the appropriate standard (the breach element); (3) the defendant's substandard 

conduct was a cause in fact of the plaintiff's injuries (the cause-in-fact element); (4) the defendant's 

substandard conduct was a legal cause of the plaintiff's injuries (the scope of liability or scope of 

protection element); and (5) the actual damages (the damages element).” Lemann v. Essen Lane 

Daiquiris, 923 So. 2d 627, 633 (La. 2006).  

As to the duty element, every person has a duty to refrain from negligently reporting actions 

as crimes when they clearly were not. The defendants in this case had a unique understanding of 

the internal operations of Cypress Bayou Casino and they were in a unique position to prevent the 

allegations in this case from ever resulting in any kind of arrest or criminal investigations. The 

defendants breached this duty by reporting the actions of Mr. Spivey and Mr. Darden even when 

they knew there was no criminal intent. Clearly, the actions and inactions of defendants caused the 

plaintiff’s injuries. Finally, it is clear, for all the reasons that have already been discussed, that 

defendants caused Mr. Spivey damages in this case.  

V. CONCLUSION 

 

 Plaintiff has stated plausible claims against defendants under state and federal law that are 

not time barred and are not foreclosed by sovereign immunity. The causes of action did not accrue 

in this case until the state prosecution finally ended. Plaintiff filed suit within one year of that date. 

Sovereign immunity does not foreclose plaintiff’s claims because the Chitimacha Tribe waived 
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sovereign immunity in the Tribal-State Compact for the Conduct of Class III Gaming with the 

State of Louisiana and at least some of plaintiff’s claims are against the individual defendants in 

their individual capacities. Finally, plaintiff has pled several causes of action with sufficient 

particularity to survive a motion to dismiss for failure to state a claim upon which relief may be 

granted. In the alternative, plaintiff could plead such claims if granted leave to amend his petition.  

For all of these reasons, Defendant’s Motion to Dismiss should be denied. 
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