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I.  INTRODUCTION 

The Chitimacha Tribe of Louisiana (“Tribe”) owns and operates the Cypress Bayou Casino 

Hotel (“CBCH”). The Tribe depends on CBCH to fund the delivery of essential government 

services to Tribal households and the public. Because the gaming industry is highly regulated 

under a federal framework that provides for tribal, state, and federal involvement, the Tribe has an 

ongoing legal duty to work in concert with its counterparts at the State of Louisiana to protect the 

integrity of CBCH’s operations.   

 More than five years ago, Plaintiff Montie Spivey was involved in authorizing a payment 

from CBCH’s funds to the then-Chairman of the Tribe, who was also a former casino employee. 

The payment drew scrutiny from gaming regulators, whose investigations ripened into criminal 

proceedings that involved Spivey. Ultimately, no prosecuting authority brought charges against 

Spivey. While Spivey’s discontent with these events may be understandable, it does not justify a 

Complaint that defies well-established federal law categorically barring Spivey’s claims against 

the Defendants. Further, Spivey cannot leverage federal and state causes of action to penalize the 

Tribe and its officials for fulfilling their legal duty to protect the integrity of CBCH’s operations.   

As a threshold matter, all of Spivey’s claims against the Tribe, CBCH, and members of the 

Chitimacha Tribal Council are barred by the doctrine of tribal sovereign immunity and the 

applicable statute of limitations. Even if Spivey could overcome those substantial obstacles, his 

Complaint does not adequately state any claim against these Defendants. Spivey’s own allegations 

make it clear that his alleged injury rests on the independent actions of government officials who 

answer to a separate sovereign, i.e., the Louisiana State Police’s independent decision to 

investigate the payment and arrest him, and the State District Attorney’s deliberations on whether 
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to bring charges. There is no allegation that any Defendant caused, or even could cause, the alleged 

harm that Spivey seeks to redress. As such, the Court should dismiss the Complaint with prejudice.  

II.  BACKGROUND 

Spivey names six defendants: the Chitimacha Tribe of Louisiana (“Tribe”), a federally 

recognized tribe, Complaint ¶ 1(a); the “Cypress Bayou Casino”, which is gaming enterprise 

owned and operated by the Tribe, id. ¶¶ 1(b), and properly known as the Cypress Bayou Casino 

Hotel (“CBCH”); and current and former members of the Tribe’s governing body, the Chitimacha 

Tribal Council1 (“Tribal Council Defendants”), for actions of the Council taken while they were 

members of the Council, id. ¶ 1(c)-(e).2 Because Spivey directs his claims against sovereign 

entities and Tribal officials acting as the sovereign’s governing body, the Tribe offers this 

background on the Tribe’s governmental status under federal law, the purpose that CBCH serves, 

and the Tribe’s government-to-government relationship with the State of Louisiana.  

While the Court can rely solely on the Complaint’s facts concerning the nature and conduct 

of the Defendants to dismiss under Fed. R. Civ. P. 12(b)(1), the Court may, in its discretion, 

consider the facts presented in this Section II for purposes of the Defendants’ motion to dismiss 

for lack of subject matter jurisdiction. Superior MRI Services, Inc. v. All. Healthcare Services, Inc., 

778 F.3d 502, 504 (5th Cir. 2015) (motion to dismiss for lack of subject matter jurisdiction may 

rely on “affidavits, testimony, or other evidentiary materials”). The Tribe relies solely on the 

Complaint’s allegations for its motion to dismiss brought under Fed. R. Civ. P. 12(b)(6).   

 

 
1 Ms. Wyatt is named “individually and her capacity as the Chitimacha Tribe of Louisiana 

Council Vice Chairman.” Complaint ¶ 1(c) (sic, emphasis added). The other three Tribal Council 

Defendants are named “individually, in [his/her] capacity as a former council member.” Id. ¶ (d)-

(e) (emphasis added).   
2 Due to unconventional numbering, Complaint paragraphs 1(d)-(e) comprise three subsections: 

1(d), 1(a), and 1(e). 
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A. The Chitimacha Tribe of Louisiana and Its Status as a Federally Recognized Tribe.  

The Tribe has a long and rich history that pre-dates the formation of the United States and 

the State of Louisiana. See Tribal History, Chitimacha Tribe of Louisiana, available at: 

http://chitimacha.gov/history-culture/tribal-history. The United States formally recognized its 

government-to-government relationship with the Tribe in 1916. 64 Cong. Ch. 125, 39 Stat. 123, § 

7 (May 18, 1916) (authorizing the U.S. to acquire land and place it in trust for the benefit of the 

Tribe). Today, the Tribe is organized under the Constitution and Bylaws of the Chitimacha Tribe 

of Louisiana (“Constitution”), approved by the United States Secretary of the Interior (“Secretary”) 

pursuant to the Indian Reorganization Act of 1934, 25 U.S.C. § 5123. Constitution and Bylaws of 

the Chitimacha Tribe of Louisiana (hereinafter cited to as “Const.”), Bylaws at Art. III – Adoption, 

available at: http://chitimacha.gov/tribal-government/constitution-and-comprehensive-codes-

justice. The Chitimacha Tribal Council is comprised of five persons elected by the Tribe’s adult 

membership and serves as the Tribe’s governing body. Const., Art. V, § 1. Through the Council, 

the Tribe delivers essential government services to the Chitimacha people and the public at large. 

For example, the Tribe operates a justice system (police, probation, trial court, and appellate court), 

fire department, social services, a public works department, a daycare, a school, and a residential 

facility for elders, among other services. See Departments & Services, Chitimacha Tribe of 

Louisiana, available at: http://chitimacha.gov/departments-services.    

As a federally recognized tribe, the Tribe’s governmental status is unique. Because the 

sovereign status of Indian tribes predates the framing of the U.S. Constitution, and because tribes 

were not parties to the formation of the U.S. Constitution, the U.S. Supreme Court has long 

recognized that tribes are not subject to the U.S. Constitution, the Bill of Rights, or the 

amendments. Santa Clara Pueblo v. Martinez, 436 U.S. 49, 56-57 (1978) (citing Talton v. Mayes, 

163 U.S. 376, 382-85 (1896)). Rather, only the Tribe itself or Congress may constrain the powers 
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of an Indian tribe. See Santa Clara Pueblo, 436 U.S. at 56; Morton v. Mancari, 417 U.S. 535, 551-

52 (1974). Moreover, the states cannot generally regulate or prescribe the conduct of tribal citizens 

within tribal territories, including through the exercise of criminal jurisdiction over tribal members. 

See Williams v. Lee, 358 U.S. 217, 220 (1959) (“absent governing Acts of Congress, the question 

has always been whether the state action infringed on the right of reservation Indians to make their 

own laws and be ruled by them”); Duro v. Reina, 495 U.S. 676, 706 n. 3 (1990) (“[I]t has long 

been recognized that States do not have the power to exercise criminal jurisdiction over crimes 

involving Indians on the reservation.”) (J. Brennan, dissenting). These centuries-old, blackletter 

principles of federal Indian law provide important context for assessing Spivey’s allegations. 

B. Cypress Bayou Casino Hotel and the Tribal-State Compact Between the Tribe and 

the State of Louisiana.   

In 1988, the United States adopted the Indian Gaming Regulatory Act (“IGRA”), 25 U.S.C. 

§§ 2701-2721, to regulate the scope and conduct of tribal gaming operations. The IGRA requires 

tribes and states to negotiate an agreement (called a Tribal-State Compact) that, once approved by 

the Secretary, governs a tribal gaming operation. 25 U.S.C. § 2710(d)(1)(C). In relevant part, a 

Tribal-State Compact may provide for the application of tribal and state law to the gaming 

operation, together with the allocation of criminal and civil jurisdiction between the tribe and the 

state necessary to enforce those laws applied. Id., § 2710(d)(3)(C)(i)-(ii).   

The Tribe owns and operates CBCH. Complaint ¶ 6. CBCH is governed by a Tribal-State 

Compact that the Tribe and the State of Louisiana (“State”) entered into pursuant to the IGRA. See 

Tribal-State Compact for the Conduct of Class III Gaming Between the Chitimacha Tribe of 

Louisiana and the State of Louisiana (2001) (hereinafter referred to as “Compact”), available at: 

https://www.indianaffairs.gov/sites/bia.gov/files/assets/as-ia/oig/oig/pdf/idc-038278.pdf.  

Critically, the Tribe depends on CBCH’s revenues to fund the essential government services that 
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it provides to the public. See 25 U.S.C. § 2710(b)(2)(B)(i) – (iii); Compact, § 12(B)(2); see 

Michigan v. Bay Mills Indian Cmty., 572 U.S. 782, 810 (2014) (“[T]ribal business operations are 

critical to the goals of tribal self-sufficiency because such enterprises in some cases may be the 

only means by which a tribe can raise revenues. This is due in large part to the insuperable [] 

barriers Tribes face in raising revenues through more traditional means”, including through 

taxation) (internal quotations and citations omitted) (J. Sotomayor, concurring).   

The Tribe is required to preserve and protect the health, safety, and welfare of CBCH’s 

employees and patrons. 25 U.S.C. § 2710(b)(2)(E); Compact, §§ 3(A)(1) and (C). To that end, the 

Tribe exercises its regulatory authority at CBCH through the Chitimacha Tribal Gaming 

Commission and its criminal jurisdiction through the Chitimacha Police Department. Compact, §§ 

5(A) and 8(A); see also Chitimacha Comprehensive Codes of Justice, Titles III – Criminal 

Offenses and XII – Gaming Ordinance, available at: http://chitimacha.gov/tribal-

government/constitution-and-comprehensive-codes-justice.    

In addition, by virtue of the Tribe’s consent through the Compact, the Tribe and the State 

share concurrent criminal jurisdiction and investigatory authority over all persons who commit 

offenses made criminal by federal, State, and Tribal law. Compact, § 4. Notably, officials from 

each sovereign are required to give “immediate and effective” notice to the other sovereign “upon 

the discovery that a criminal act may have occurred in the gaming facility.” Id., § 5(C). The 

Compact does not limit the State’s exercise of criminal jurisdiction over non-Indians who commit 

crimes at CBCH. See id., §§ 4-5. However, in recognition of the fact that states do not possess 

criminal jurisdiction over tribal members, see supra at Section II. A., the State can only prosecute 

a Tribal member after the United States declines to prosecute and the Tribe refers the case to the 

Case 6:21-cv-02257-RRS-CBW   Document 16-1   Filed 10/01/21   Page 14 of 32 PageID #:  60

http://chitimacha.gov/tribal-government/constitution-and-comprehensive-codes-justice
http://chitimacha.gov/tribal-government/constitution-and-comprehensive-codes-justice


6 

 

State. Compact, § 4(A). Whether the prosecution involves a Tribal member or not, the State retains 

complete autonomy over its prosecution of a crime committed at CBCH. Id., §§ 4-5.   

The Compact memorializes the mutually beneficial, practical, government-to-government 

relationship that the Tribe and the State maintain to ensure the safety and integrity of CBCH’s 

operations. Spivey invites the Court to penalize the Defendants for taking those actions necessary 

to fulfill the Tribe’s duties under the Compact. The Court should reject that invitation.  

III.  ALLEGATIONS IN THE COMPLAINT 

The Defendants deny that they violated any law or otherwise acted improperly, but provide 

the following summary of the Complaint’s allegations to resolve this motion to dismiss.   

Spivey alleges that in 2015 he was the Chief Financial Officer of CBCH. Complaint ¶ 3. 

Spivey alleges that O'Neil Darden held a director position with CBCH, and that Darden was later 

elected Tribal Chairman. Id. ¶ 4. As an employee of CBCH, Darden would have been eligible for 

a bonus, but Chitimacha Tribal Laws prohibit a council member from working in the Casino or 

receiving any payments from the casino. Id. ¶¶ 7, 10. Spivey alleges that the Tribal Council 

considered the matter and decided that Darden would be eligible for a bonus pro-rated to the term 

of his employment at CBCH. Id. ¶ 12. Spivey alleges that he was responsible “for overseeing the 

processing of the bonuses to the employees” and that “Darden's bonus was distributed via direct 

deposit on January 5, 2016.” Id. ¶ 14. 

Spivey alleges that “[a]t some point between January 7, 2016 and January 22, 2016, a 

complaint was made to the Tribal gaming commission of an alleged ‘misappropriation of bonus 

monies’” and “the Louisiana State Police was called to investigate.” Complaint ¶ 17. Following 

the investigation, Spivey alleges that he and others “were criminally charged for felony theft and 

unauthorized use of a moveable.” Id. Spivey alleges that he was “physically arrested” and his “Key 

License was suspended.” Id. 
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The U.S. Attorney declined to prosecute Spivey, “and the matter was sent back to The 

Chitimacha Tribal Council.” Complaint ¶ 18. At that point, Spivey alleges that the Council was 

“vested with the decision to refer the matter to the local State District Attorney or ‘do whatever is 

best in the interest of justice.’” Id. According to Spivey, “the council decided to pursue the baseless 

charges with the District Attorney for the 16th
 JDC Parish of St. Mary.” Id. Spivey claims that he 

“was wrongfully terminated from his position as CFO of Cypress Bayou Casino as a result of the 

criminal charges that were brought against him.” Id. ¶ 23. Notwithstanding these allegations 

regarding “criminal charges,” Spivey admits that no criminal charges resulted from the Tribal 

Council’s referral of the matter to the District Attorney. Spivey “received a letter on July 30, 2020 

informing him that the 16th JDC for the Parish of St. Mary was not going to indict him and no 

further charges would be sought.” Id. ¶ 20. 

Spivey seeks “damage for injuries set forth under 42 U.S.C § 1893 [sic] and §1985 against 

the council members in their individual capacities for intentionally causing and/or negligently 

allowing frivolous criminal charges to be brought against Plaintiff” as well as punitive damages 

and attorney’s fees under 42 U.S.C. § 1988. Complaint ¶¶ 26-27. Spivey also asserts “all state 

causes of action available to him including those available under Louisiana Civil Code Article 

2315” for the “intentional and negligent actions of [the Tribe’s] tribal council members bringing a 

frivolous criminal complaint against its employees.” Id. ¶ 28. 

IV.  LEGAL STANDARD 

Dismissal under Rule 12(b)(1) is appropriate when subject matter jurisdiction is 

successfully challenged on the face of the complaint or on the facts. Superior MRI Servs., 778 F.3d 

at 504. The court does not have jurisdiction over claims against parties who are immune from suit. 

Delta Commercial Fisheries Ass’n v. Gulf of Mexico Fishery Mgmt. Council, 364 F.3d 269, 273 

(5th Cir. 2004) (citing United States v. White Mountain Apache Tribe, 537 U.S. 465, 472 (2003)); 
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see also Dotson v. Tunica-Biloxi Gaming Comm'n, 835 Fed. Appx. 710, 713 (5th Cir. 2020) 

(dismissing claims against a tribal gaming commission for lack of subject-matter jurisdiction), 

cert. denied sub nom. Dotson v. Tunica-Biloxi Gaming, 20-7721, 2021 WL 2405253 (U.S. June 

14, 2021). 

Under Rule 12(b)(6), “a complaint must contain sufficient factual matter, accepted as true, 

to ‘state a claim to relief that is plausible on its face.’” Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009) 

(quoting Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570 (2007)); Inclusive Cmtys. Project, Inc. v. 

Lincoln Prop. Co., 920 F.3d 890, 899 (5th Cir. 2019), cert. denied, 140 S. Ct. 2506, 206 L. Ed. 2d 

462 (2020) (“a complaint's allegations ‘must make relief plausible, not merely conceivable, when 

taken as true.’”). A complaint states a plausible claim for relief if its “factual content . . . allows 

the court to draw the reasonable inference that the defendant is liable for the misconduct alleged.”  

Iqbal, 556 U.S. at 678. The court accepts well-pleaded factual allegations as true but should 

disregard conclusory allegations. Id. If the plaintiff fails to “raise a right to relief above the 

speculative level,” then Rule 12(b)(6) dismissal is warranted. Twombly, 550 U.S. at 555. 

V.  ARGUMENT 

The Court must dismiss Spivey’s claims for three reasons. First, Spivey’s claims are barred 

by tribal sovereign immunity. Second, the one-year statute of limitations applicable to all of 

Spivey’s claims has run. Finally, even if the Court reached the merits of Spivey’s allegations, it 

would find that the Complaint fails to state any cause of action against any Defendant.  

A. The Court Must Dismiss the Complaint Because Tribal Sovereign Immunity Bars 

the Plaintiff’s Claims.   

Absent extraordinary circumstances, the Court must decide all jurisdictional questions 

before reaching alternative defenses or ruling on the merits. Steel Co. v. Citizens for a Better 

Environment, 523 U.S. 83, 94-95 (1998) (holding that “[w]ithout jurisdiction the court cannot 
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proceed at all in any cause. . . The requirement that jurisdiction be established as a threshold matter 

. . . is inflexible and without exception[.]”) (citations and quotations omitted)); Cozzo v. 

Tangipahoa Parish Council—President Gov’t, 279 F.3d 273, 280 (5th Cir. 2002) (“Sovereign 

immunity is jurisdictional.”); Bankston v. Singleton, No. CIVA 09-0594, 2009 WL 5196143, at *3 

(W.D. La. Dec. 30, 2009) (“As a threshold question, this court must determine whether it has . . .  

jurisdiction over the claims raised in the case at bar.”). The Tribe, CBCH, and the Tribal Council 

Defendants have sovereign immunity from unconsented suit. Spivey does not allege any Tribal 

waiver of this immunity or any act of Congress abrogating it. Thus, the Court must dismiss the 

Plaintiff’s claims for lack of jurisdiction under Rule 12(b)(1).   

1. Tribal sovereign immunity is settled law and bars Spivey’s claims.   

“Among the core aspects of sovereignty that tribes possess—subject to congressional 

action—is the ‘common-law immunity from suit traditionally enjoyed by sovereign powers.’” Bay 

Mills Indian Cmty., 572 U.S. at 788 (quoting Santa Clara Pueblo, 436 U.S. at 58); see also Dotson, 

835 Fed. Appx. at 713. A tribe’s immunity extends from their rights as a sovereign nation and “is 

a necessary corollary of Indian sovereignty and self-governance.” Three Affiliated Tribes of the 

Fort Berthold Reservation v. Wold Eng’g, P.C., 476 U.S. 877, 890 (1986). The “doctrine of tribal 

immunity—without any exceptions for commercial or off-reservation conduct—is settled law and 

controls.” Bay Mills Indian Cmty., 572 U.S. at 798. Thus, “[a]s a matter of federal law, an Indian 

tribe is subject to suit only where Congress has authorized the suit or the tribe has waived its 

immunity.” Kiowa Tribe of Okla. v. Mfg. Techs., Inc., 523 U.S. 751, 754 (1998). A waiver of tribal 

sovereign immunity cannot be implied, but must be “unequivocally expressed.” Bay Mills Indian 

Cmty., 572 U.S. at 790.  

There is no dispute that Defendant Chitimacha Tribe of Louisiana is a federally recognized 

Indian tribe. Complaint ¶ 1(a); Indian Entities Recognized by and Eligible to Receive Services from 
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the United States Bureau of Indian Affairs, 86 Fed. Reg. 7554, 7555 (Jan. 29, 2021). There is no 

allegation that the Tribe has waived its immunity to Spivey’s claims, and no allegation that 

Congress has abrogated the Tribe’s immunity. Spivey’s claims are therefore barred by the Tribe’s 

sovereign immunity. 

2. Tribal sovereign immunity applies to instrumentalities of the Tribe and thus bars 

the claims against CBCH. 

Tribal sovereign immunity applies not only to the Tribe itself, but also to “an arm or 

instrumentality” of the Tribe, including its gaming enterprise. Dotson, 835 Fed. Appx. at 713 

(internal citations omitted); see also Bay Mills Indian Cmty., 572 U.S. at 810 (Sotomayor, J. 

concurring) (“tribal gaming operations cannot be understood as mere profit-making ventures that 

are wholly separate from the Tribes’ core governmental functions”); Allen v. Gold Country Casino, 

464 F.3d 1044, 1046 (9th Cir. 2006), cert denied, 549 U.S. 1231 (2007) (“When the tribe 

establishes an entity to conduct certain activities, the entity is immune if it functions as an arm of 

the tribe.”); Havekost v. Grand Casinos of Louisiana, No. 00 CV 2204, 2000 WL 33909243, at *1 

(W.D. La. Dec. 8, 2000) (“Tribal sovereign immunity extends to tribal enterprises, including 

gaming.”). As alleged in the Complaint, CBCH is “a gambling casino owned by The Chitimacha 

Tribe of Louisiana” and is an “enterprise[] of” the Tribe. Complaint ¶¶ 1(b), 6. The Complaint 

further alleges that the “Tribal Council is the governing body” of CBCH and the “directors and 

officers of Cypress Bayou Casino answer to the Tribal Council.” Id. ¶ 6. The Complaint therefore 

alleges that CBCH is an “an arm or instrumentality” of the Tribe, and by operation of law, immune 

to unconsented suit. Spivey does not allege any waiver or Congressional abrogation of the Tribe’s 

immunity as applied to CBCH. Consequently, Spivey’s claims against CBHC are also barred by 

the Tribe’s sovereign immunity. 
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3. Tribal sovereign immunity applies to Tribal officials and thus bars the Plaintiff’s 

claims against the Tribal Council Defendants.   

A claim against Tribal officials in their official capacity is “another way of pleading an 

action against an entity of which an officer is an agent”—in this case, the Tribe—and is thus 

“barred by sovereign immunity,” just like the claims against the Tribe. Lewis v. Clarke, 137 S. Ct. 

1285, 1290-91 (2017) (citing Kentucky v. Graham, 473 U.S. 159, 165–166 (1985)). Accordingly, 

unless a sovereign expressly waives its immunity or Congress abrogates it, a suit brought for 

damages against an official acting in their official capacity is barred by the sovereign’s immunity.  

Corn v. Mississippi Dep't of Pub. Safety, 954 F.3d 268, 275 (5th Cir.), cert. denied, 141 S. Ct. 672 

(2020); see Thomas v. City of New Orleans, 883 F. Supp. 2d 669, 680 (E.D. La. 2012) (“Sovereign 

immunity also extends to state officials sued in their official capacity for monetary relief”).   

To the extent that Spivey attempts3 to name the Tribal Council Defendants in their 

individual capacity by inserting the word “individually” in his identification of the Tribal Council 

Defendants, his claims are still barred. Complaint ¶ 1(c)-(e). It is true that suits against government 

officials in their individual capacities, i.e., for an official’s “personal actions,” may not be barred 

by sovereign immunity. Lewis, 137 S. Ct. at 1291. But Spivey failed to allege any such personal 

capacity claim in this case. Merely including the word “individually” in the Complaint is not 

sufficient to establish personal capacity claims. Courts “may not simply rely on the 

characterization of the parties in the complaint,” but “must determine in the first instance” whether 

the claims are personal or official capacity claims. Lewis, 137 S. Ct. at 1290 (citing Ex parte New 

York, 256 U.S. 490, 500–502 (1921)). If the “the relief sought is only nominally against the official 

 
3 It is not clear whether Spivey intends to assert personal capacity or official capacity claims. The 

Complaint refers to three of the Tribal Council Defendants “individually, in [his/her] capacity as 

a former council member” (emphasis added) and to one of the Defendants as “individually and 

her capacity as the Chitimacha Tribe of Louisiana Council Vice Chairman” (sic, emphasis 

added). 
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and in fact is against the official’s office,” then it is an official-capacity claim, and thus barred by 

sovereign immunity. Lewis, 137 S. Ct. at 1291 (citing Will v. Michigan Dept. of State Police, 491 

U.S. 58, 71 (1989); Dugan v. Rank, 372 U.S. 609, 611, 620–622 (1963)); Corn, 954 F.3d at 275 

(sovereign immunity bars suit brought against state official named in his individual capacity 

because “there are no allegations that [the official] acted outside of his [official] duties”). 

The claims against the Tribal Council Members are quintessential official-capacity claims. 

Spivey is transparent that “[t]he real party in interest is the government entity, not the named 

official.” Lewis, 137 S. Ct. at 1291. Spivey named the Tribe as a defendant based solely on the 

actions of “its tribal council members.” Complaint ¶ 28. This alone establishes that the claims 

against the Tribal Council Defendants and the Tribe are one and the same. Indeed, Spivey’s salient 

allegations relate solely to the actions and decisions that the Tribal Council Defendants made as a 

Council on the Tribe’s behalf. Thus, all of Spivey’s claims are barred by the Tribe’s immunity.4   

 
4 Spivey’s allegations do not even approach the threshold required to overcome official 

sovereign immunity. Thus, it is not necessary for the Court to determine whether qualified 

official immunity (or another form of immunity derived from the Tribe’s sovereignty, such 

executive or prosecutorial immunity) is an independent obstacle to the claims. To the extent that 

qualified immunity is relevant, it forecloses Spivey’s claims. Qualified immunity shields 

government officials performing discretionary functions from liability for civil damages unless 

their conduct violated clearly established statutory or constitutional rights. Harlow v. Fitzgerald, 

457 U.S. 800, 818 (1982); Estate of Davis v. City of N. Richland Hills, 406 F.3d 375, 380 (5th 

Cir. 2005) (qualified immunity “provides ample protection to all but the plainly incompetent or 

those who knowingly violate the law”); Hester v. Redwood Cty., 885 F.Supp.2d 934, 948-49 (D. 

Minn. 2012) (claims brought against tribal police officer dismissed based on qualified 

immunity). Determining whether the plaintiff has alleged a violation of a constitutional or 

statutory right at all, and whether that right was clearly established, are purely legal questions for 

the court to determine in the first instance. Hare v. City of Corinth, 135 F.3d 320, 325 (5th Cir. 

1998) (citing Siegert v. Gilley, 500 U.S. 226, 231-32 (1991)). Spivey does not assert the violation 

of any constitutional or statutory right, much less a clearly established right. At any rate, a 

governing body—acting pursuant to the terms of a Tribal-State Compact—does not violate a 

clearly established right by referring a criminal matter to a separate sovereign for (potential) 

prosecution strains credulity. See Hester, 855 F.Supp.2d at 946.   
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Notably, the precise language of the Complaint further demonstrates that Spivey brings 

official-capacity claims. The Complaint makes no factual allegations of any individual action.  

Instead, the Tribal Council Defendants are referred to collectively as “the Chitimacha Tribal 

Council,” “the Council,” “the council,” “the council members,” or “the Tribal Council Members.” 

The allegedly wrongful actions are solely the actions of the Tribal Council as a “governing body.” 

Id. ¶¶ 6, 17-18. Further, the only allegation that attributes any specific action to the Tribal 

Council—again, as a group rather than by individuals—is that the Council made “the decision to 

refer the matter [of “alleged ‘misappropriation of bonus monies’”] to the local State District 

Attorney.” Complaint ¶ 18. In doing so, Spivey alleges that the Tribal Council was acting pursuant 

to the provision of the Tribal-State Gaming Compact providing that: 

In the event the federal authorities decline to prosecute [a matter involving 

a Tribal member], the Tribe may prosecute the matter within its Criminal 

Justice system, or refer the matter for State prosecution, or make an 

appropriate disposition that serves the interest of justice and respects the 

rights of any victim of such wrongdoing. 

Ex. 1, Compact § 4(A) (providing as an exhibit the Compact language that is directly germane to 

the Tribal Council Members’ official immunity argument).5 Thus, the allegedly wrongful action 

is, by Spivey’s own characterization, an action by “the Tribe” that is carried out by its governing 

body. The Court must dismiss Spivey’s official capacity claims as barred by sovereign immunity 

under Fed. R. Civ. P. 12(b)(1).    

 
5 By quoting the Compact, Spivey incorporates the document into his pleadings and the court 

may consider it in deciding this motion. Superior MRI Servs. v. All. HealthCare Servs., 778 F.3d 

502, 504 (5th Cir. 2015). Notably, Spivey’s assertion that the Tribe relied on this Compact 

provision is dubious, as the provision applies to Tribal members and Spivey does not claim to be 

a Tribal member. Compact, § 4(A).  Spivey does not identify any Compact provision allowing 

the Tribe to refer cases against nonmembers to the State for prosecution.  At any rate, regardless 

of any referral process’ outcome, the State and its officials have complete autonomy under the 

terms of the Compact to decide whether to prosecute any persons.  Id., §§ 4-5.     
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B. Louisiana’s Statute of Limitations Bars Plaintiffs’ Claims.   

The statute of limitations for a § 1983 or § 1985 action is the same as the general statute of 

limitations in a personal injury action in the state in which the claim accrues. Clifford v. Gibbs, 

298 F.3d 328, 332 (5th Cir. 2002) (citing Owens v. Okure, 488 U.S. 235, 249-50 (1989)); Thibeaux 

v. Cain, 6:14-CV-2409, 2014 WL 4929333, at *2 (W.D. La. Oct. 1, 2014) (citing Wilson v. Garcia, 

471 U.S. 261, 279–280 (1984)). Louisiana law applies a one-year statute of limitations (or 

liberative prescriptive) to personally injury actions, La. Civ. Code Art. 3492, and this applies to § 

1983 and § 1985 actions. Mitchell v. Crescent River Port Pilots Ass'n, 265 Fed. Appx. 363, 367 

(5th Cir. 2008) (citing Clifford, 298 F.3d at 332). The same limitations period applies to Spivey’s 

state law claim(s) under La. Civ. Code Art. 2315. La. Civ. Code Art. 3492; see Joseph v. La. Dept. 

of Corrections, No. 15-759, 2017 WL 3439345, at *2 (E.D. La. Aug. 10, 2017). The limitations 

period runs “from the day injury or damage is sustained.” La. Civ. Code Art. 3492.  

 Spivey’s claims rest entirely on events that allegedly occurred in 2015 and 2016. He admits 

that the alleged injury has been “looming over him for nearly 5 years”—well beyond the one-year 

statute of limitations. Spivey alleges no injury or damage that was sustained due to the Defendants’ 

conduct within one year of filing. The only allegation relating to an event that occurred within one 

year of filing is that Spivey “received a letter on July 30, 2020 informing him that the 16th JDC for 

the Parish of St. Mary was not going to indict him and no further charges would be sought.” 

Complaint ¶ 20. In other words, the only action alleged within the applicable statute of limitation 

was taken by the State’s District Attorney—not the Defendants. Consequently, all of Spivey’s 

claims against the Defendants are barred by the statute of limitations under Fed. R. Civ. P. 12(b)(6).  

C. Spivey Fails to State a Claim Against Any Defendant.    

Assuming arguendo that Spivey could overcome the threshold issues of tribal sovereign 

immunity and the statute of limitations, his Complaint does not adequately state a cause of action 
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against any Defendant. Thus, the Court must dismiss the Complaint for failure to state a claim 

under Rule 12(b)(6).  

1. Spivey’s allegations are vague, conclusory, and therefore cannot support any 

claim for relief. 

As an initial matter, Spivey’s allegations are vague and conclusory such that they fail the 

most basic function of a complaint: alleging that the defendants did something that resulted in an 

injury to the plaintiff. Iqbal, 556 U.S. at 678; Lewis v. Thaler, 389 Fed. Appx. 330, 331 (5th Cir. 

2010) (“Specifically, [the plaintiff’s] failure to allege that he suffered an actual injury is fatal to 

his [§ 1983] claim” under the Iqbal standard).   

Spivey does not adequately allege that any Defendant took an action that injured him. His 

grievances are against individuals who are not named as a defendant, namely the Louisiana State 

Police officers who investigated and arrested him, Complaint ¶ 17, and the Assistant District 

Attorney for the Parish of St. Mary who considered—but ultimately decided against—bringing 

criminal charges against him, id., ¶ 19-20. Spivey does not, and cannot, allege that any of the 

Defendants named in this case had the power to make arrests or order Louisiana State Police 

officers to make arrests. He does not, and cannot, allege that any Defendant had the power to bring 

state criminal charges or to compel a state district attorney to do so. 

Spivey alleges that his “key license was suspended”, id., ¶ 17, and “remains suspended”, 

id., ¶ 21. But he does not allege that any Defendant enacted the suspension, nor does he allege that 

any Defendant has, or had, the power to end the suspension. Spivey does not identify the “key 

license,” and it is not clear that Spivey is even referring to a Tribally-issued license. He complains 

that he is “unable to work in any casino as a result of this suspension,” so the license at issue may 

very well be one issued by a state agency that does not answer to the Defendants in this case. Id., 
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¶ 21. Spivey does not say whether he appealed the license suspension or pursued that available 

remedy to its end.  

Spivey cannot bring any claim against any of the Defendants because he has not alleged 

that they took any action that injured him. He only alleges acts by unnamed third-parties, and only 

alleges harm that was not, and could not, be caused or remedied by Defendants.  

2. Spivey’s allegations are not adequate to state a claim under § 1983. 

In addition to being too vague and conclusory to adequately state a claim for relief, the 

Complaint is uniquely inadequate to state a claim under § 1983. “To state a claim under § 1983, a 

plaintiff must allege facts showing that a (1) person, (2) acting under color of state law,” deprived 

the plaintiff of a federal right. Bryant v. Military Dep’t of Mississippi, 597 F.3d 678, 686 (5th Cir. 

2010) (quoting Ellison v. De La Rosa, 685 F.2d 959, 960 (5th Cir. 1982)). Spivey does not come 

close to adequately alleging these three elements of § 1983 claim. 

a. The Tribe and its officials are not “persons” under § 1983. 

The Tribe and its officials are not “persons” amenable to suit under § 1983. Only “persons” 

acting under the color of state law who deprive other persons in the United States of rights 

conferred by federal laws may be liable under § 1983. “Indian tribes are not ‘persons’ under the 

plain and ordinary usage of that word.” Hester, 885 F. Supp. 2d at 948 (citing Inyo Cty. v. Paiute-

Shoshone Indians of the Bishop Cmty. of the Bishop Colony, 538 U.S. 701, 708-09 (2003)).  

It is well established that that the word “person” does not include a sovereign or its officials 

acting in an official capacity. Vt. Agency of Nat. Res. v. U.S. ex rel. Stevens, 529 U.S. 765, 780 

(2000); Will, 491 U.S. at 71 (“We hold that neither a State nor its officials acting in their official 

capacities are ‘persons’ under § 1983.”); Freedom From Religion Found., Inc. v. Mack, 4 F.4th 

306, 311 (5th Cir. 2021) (noting that in an official capacity action brought against a state court 

judge under 42 U.S.C. § 1983, “[s]uits against the State [] are doubly dismissible because the State 
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is not a “person” under that statute”); see also Inyo Cty., 538 U.S. at 708-09 (noting that in enacting 

§ 1983, Congress did not intend to override sovereign immunity). In Inyo County, the U.S. 

Supreme Court held that Indian tribes are not “person[s]” who can be plaintiffs under § 1983. Id. 

at 710. In doing so, it also affirmed prior holdings that the sovereign states are not “persons” within 

the meaning of the statute and accepted the parties’ argument “that Native American tribes, like 

the States of the Union, are not [“persons”] subject to suit [as defendants] under § 1983.” Id. at 

709. Thus, relying on Inyo County and the other applicable Supreme Court precedents excluding 

sovereigns from the scope of “persons,” courts routinely dismiss § 1983 claims brought against 

Indian tribes. See, e.g., Hester, 885 F. Supp. 2d at 948; Dobbs v. Fond du Lac Reservation Business 

Committee, No. 19-cv-1289-SRN/LIB, 2019 WL 7882111, at *5-6 (D. Minn. Nov. 26, 2019); 

Whiting v. Bear, No. 3:15-CV-03019-RAL, 2016 WL 297435, at *4 n.4 (D. S.D. Jan. 22, 2016) 

(“The Tribe is not a ‘person’ amenable to suit under § 1983.”). This Court should do the same and 

dismiss Spivey’s § 1983 claims because none of the Defendants are “persons” amenable to suit 

under that statute.   

b. Spivey does not allege that any Defendant deprived him of a federal right. 

Spivey has failed to allege that any Defendant deprived him of a right secured by the 

Constitution or the laws of the United States. “[A]s the Supreme Court has emphasized, ‘[i]n order 

to seek redress through § 1983, . . . a plaintiff must assert the violation of a federal right, not merely 

a violation of federal law.” Banks v. Dallas Hous. Auth., 271 F.3d 605, 609 (5th Cir. 2001) (quoting 

Blessing v. Freestone, 520 U.S. 329, 340 (1997)). This requires evidence of an “unambiguously 

conferred right.” Gonzaga Univ. v. Doe, 536 U.S. 273, 282 (2002). Spivey alleges no such right.  

Instead, Spivey claims that his unspecified “civil rights” were violated by Defendants 

“intentionally causing and/or negligently allowing frivolous criminal charges to be brought against 

Plaintiff.” Complaint ¶ 26. But this contradicts Spivey’s own allegation that no criminal charges 
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were brought against him after the Tribal Council referred the matter to the State—Spivey 

specifically alleges that the Assistant District Attorney merely considered bringing criminal 

charges and then sent a letter confirming that no charges would be brought. Id. ¶ 20. Thus, even if 

Spivey could identify a federal right to be free of “frivolous criminal charges,” he does not, and 

cannot, allege that the right was violated. 

Spivey also appears to assert some right to a “key license.” Complaint ¶ 17. He does not 

allege that the right is a federal one. In fact, Spivey does not identify the nature of the license, the 

jurisdiction that issued the license, or the governing body that suspended the license. Presumably, 

it is some form of a gaming license because he alleges that, as a result of the license suspension, 

he cannot work in a casino. Id. But it is well established in courts across the country that there is 

no federal right to a gaming license. E.g., Jacobson v. Hannifin, 627 F.2d 177, 180 (9th Cir. 1980) 

(dismissing a § 1983 claim where Plaintiff’s interest in a gaming license “is not so fundamental as 

to warrant constitutional protection apart from its status under state law”); Sypolt v. Illinois Gaming 

Bd., 19-CV-05991, 2021 WL 1209132 (N.D. Ill. Mar. 31, 2021) (holding that “[t]here is no 

common-law right in Illinois to engage in or profit from gambling,” thus the possibility of a gaming 

license acting as a protected property interest is foreclosed); Arneault v. O'Toole, 864 F. Supp. 2d 

361, 395 (W.D. Pa. 2012), aff'd on other grounds, 513 Fed. Appx. 195 (3d Cir. 2013) (holding that 

there is no protected property right under state law to engage in the gaming industry, since 

Pennsylvania law expressly makes the granting of a gaming license a revocable privilege); Thomas 

v. Bible, 694 F. Supp. 750, 759–60 (D. Nev. 1988), aff'd, 896 F.2d 555 (9th Cir. 1990) (“Licensed 

gaming is a privilege conferred by the state and does not carry with it the rights inherent in useful 

trades and occupations.”); Germann v. Stephens, 137 P.3d 545, 551 (Mont. 2006) (plaintiff could 
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not sustain a § 1983 claim based on a right to a liquor or gaming license where the legislature 

vested the state agency with discretion in granting liquor and gaming licenses). 

Furthermore, to the extent that Spivey alleges any license-related federal right, he does not 

allege that Defendants violated the purported right. There is no allegation that Defendants imposed 

the suspension of Spivey’s license, or even had the authority to do so. 

c. Spivey does not allege that any Defendant acted under color of state law. 

Spivey does not allege that any Defendant is a state official, and he does not allege that any 

Defendant acted under color of state law. This alone is sufficient reason to dismiss his § 1983 

claims. See Cornish v. Correctional Services Corp., 402 F.3d 545, 549-51 (5th Cir. 2005) (12(b)(6) 

dismissal of a § 1983 complaint alleged “no facts concerning why CSC’s role as an employer 

constituted state action”); Stewart v. Coffey, 368 Fed. Appx. 924, 925 (10th Cir. 2010) (where 

there were no allegations within the complaint that characterize any individual as either a state 

actor or federal agent, Plaintiff had not alleged a plausible claim under § 1983 against an Indian 

tribe); Elmakiss v. Elmakiss, No. 6:07-CV-136, 2007 WL 9728431, at *5 (E.D. Tex. Aug. 17, 

2007) (“None of Plaintiff's pleadings even attempt to show that Defendants Elmakiss, Holmes, and 

Hughes were acting under the color of state law.”). 

Further, under longstanding principles of federal Indian law, the U.S. Constitution and its 

amendments, operating alone, do not constrain the powers of tribal governments. Santa Clara 

Pueblo, 436 U.S. at 56-57 (1978) (citing Talton, 163 U.S. at 382-85)). Because the purpose of § 

1983 is to enforce the provisions of the U.S. Constitution, § 1983 does not apply to individuals 

acting under color of tribal law. Burrell v. Armijo, 456 F.3d 1159, 1174 (10th Cir. 2006) (“A § 

1983 action is unavailable for persons alleging deprivation of constitutional rights under color of 

tribal law.”) (citing R.J. Williams Co. v. Ft. Belknap Hous. Auth., 719 F.2d 979, 982 (9th Cir. 
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1983)); Evans v. McKay, 869 F.2d 1341, 1347 (9th Cir. 1989) (same); Charland v. Little Six, Inc., 

112 F. Supp. 2d 858, 866 (D. Minn. 2000) (same), aff’d, 13 Fed. App’x 451 (8th Cir. 2001). 

Spivey’s only attempt to allege any nexus—attenuated though it may be—with state law is 

to quote the Tribal-State Compact (without even acknowledging the source of the quotation). 

Complaint ¶ 18. The Tribal-State Compact was entered “by reason of the present requirements of 

the [IGRA]” to implement the federal law framework for tribal regulation of gaming on Indian 

land. Compact, preamble; 25 U.S.C. § 2701(2) (federal policy for tribal gaming); 25 U.S.C. § 

2710(d)(3)(C) (subjects permitted in compact). A tribal-state compact does not make the Tribe or 

its officials state actors for purposes of § 1983. Sandoval v. Lujan, No. CV 03-01431 JEC/ACT, 

2004 WL 7337521, at *5 (D.N.M. Oct. 14, 2004). Even when tribes choose, under a Compact, to 

apply state law to reservation affairs, or enact law that mirrors the standards of state law, that does 

not establish that the tribes derive their authority to act from state law; rather, the tribes exercised 

their sovereignty in deciding what law would govern their actions. E.F.W. v. St. Stephens Indian 

School, 264 F.3d 1297, 1306 (10th Cir. 2001). Moreover, tribal-state gaming compacts may be 

entered and approved by the federal government without any consideration of state law—indeed, 

the Secretary of Interior is not even permitted to consider state law when deciding whether to 

approve a compact. Langley v. Edwards, 872 F. Supp. 1531, 1535 (W.D. La. 1995), aff'd sub nom. 

Langley v. Dardenne, 77 F.3d 479 (5th Cir. 1996) (“Compact approval by the Secretary cannot be 

invalidated on the basis of a governor’s ultra vires action, because a contrary rule would compel 

the Secretary to consider state law before approving any compact.”).6 Thus, Tribal officials 

 
6 The governor’s agreement to a compact that violates state law might later be challenged in a 

state court action. Id. 
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carrying out a compact are not acting under color of state law any more than state officials are 

acting under color tribal law—that is, not at all. 

D. Spivey’s Allegations Are Not Adequate to State a Claim Under § 1985. 

Spivey purports to bring a claim under 42 U.S.C. § 1985, but he does nothing more than 

refer to the statute. Indeed, it is difficult to formulate any tenable connection between § 1985—

which is the codification of the Ku Klux Klan Act, enacted to counter the racial and political 

terrorism committed by the Klan during the Reconstruction era7—and Spivey’s claims.   

Section 1985 includes three subsections to carry out this goal: subsection (1) addresses 

conspiracies “to prevent, by force, intimidation, or threat, any person from accepting or holding 

any office, trust, or place of confidence under the United States, or from discharging any duties 

thereof”; subsection (2) addresses conspiracies to threaten, injure, or retaliate against witnesses, 

jurors, and others involved in the federal justice system, and to impede or obstruct state court 

proceedings; and subsection (3) addresses conspiracies to “go in disguise on the highway or on the 

premises of another” to deprive another person of the equal protection of the laws or to stop the 

state from securing the same for its citizens, or to deprive a person of the right to vote. 

Spivey’s attempt to bring a § 1985 claim fails. Spivey’s allegations do not relate to any 

public office that he held or aimed to hold, thus ruling out any viable § 1985(1) claim. His 

allegations have some connection to the state justice system, but Spivey fails to state a claim under 

§ 1985(2) because he does not allege that Defendants hindered or impeded state court proceedings. 

He only alleges that they referred a matter to the State District Attorney for consideration. As for 

§ 1985(3), Spivey makes no allegation that Defendants went “in disguise on the highway or on the 

premises of another” for any purpose, much less, to deprive him of equal protection of the law.   

 
7 Act of April 20, 1871, ch. 22, § 2, 17 Stat. 13 (1871). 
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Moreover, a claim under § 1985(2) or (3) also requires that the alleged deprivation of rights 

was motivated by racial or otherwise class-based invidiously discriminatory animus; commercial 

and personal animus, which is all that Spivey alleges, is not sufficient. United Broth. of Carpenters 

& Joiners of Am., Local 610, AFL-CIO v. Scott, 463 U.S. 825, 837 (1983); Knowlton v. Shaw, 704 

F.3d 1, 11 (1st Cir. 2013). Finally, because Spivey’s allegations rest solely on the Defendants 

acting as the Tribe’s governing body, he has failed to adequately allege the conspiracy required 

for each of the three subsections; “[t]he Tribal Council as an entity or governmental body cannot 

conspire with itself.” Runs After v. United States, 766 F.2d 347, 354 (8th Cir. 1985); see also 

Chambliss v. Foote, 562 F.2d 1015, 1015 (5th Cir. 1977), aff’g, 421 F.Supp. 12, 15 (E.D. La. 1976) 

(dismissing § 1985 action because “the university and its officials are considered as constituting a 

single legal entity which cannot conspire with itself”).  

E. Spivey’s Allegations Are Not Adequate to State a Claim Under Art. 2315. 

The Complaint includes a claim under the Louisiana Civil Code Article 2315, which 

provides that “[e]very act whatever of man that causes damage to another obliges him by whose 

fault it happened to repair it.” To state a prima facie case under this statute, the plaintiff must 

adequately allege fault, causation, and damages. Zimmerman v. Progressive Sec. Ins. Co., App. 2 

Cir.2015, 174 So.3d 1230, 49,982, 49,983 (La.App. 2 Cir. 8/12/15), rehearing denied, writ denied 

184 So.3d 36, 2015-1955 (La. 11/30/15), reconsideration denied 184 So.3d 701, 2015-1955 (La. 

1/15/16). Spivey does not allege fault or causation traceable to Defendants, and to the extent that 

he alleges damages, there is no connection to Defendants’ actions.8 Merely invoking Article 2315 

is no substitute for adequately alleging facts that establish a cause of action. 

 

 
8 See supra, § V.C.1.   
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VI.  CONCLUSION 

For the reasons provided herein, the Court should dismiss the Complaint with prejudice.  
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