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UNITED STATES DISTRICT COURT 
DISTRICT OF WESTERN MICHIGAN 

 
Civil Action No. 2:22-cv-00027 
 
KEWADIN CASINOS GAMING AUTHORITY,    EXPEDITED RELIEF  
a duly authorized entity created under the laws of   REQUESTED 
the Sault Ste. Marie Tribe of Chippewa Indians, 
 
    Plaintiff, 
 
v. 
 
HONORABLE JOYCE DRAGANCHUK, 
District Judge, State of Michigan, Ingham County  
Circuit Court, in her Individual and Official Capacities, 
JLLJ DEVELOPMENT, LLC, a Michigan Limited 
Liability Company, and LANSING FUTURE  
DEVELOPMENT II, LLC, a Michigan Limited 
Liability Company, 
 
    Defendants. 

__________________________________________________________________________ 
 

REPLY IN SUPPORT OF MOTION FOR TEMPORARY RESTRAINING ORDER AND 
FOR PRELIMINARY INJUNCTION 

 
Plaintiff Kewadin Casinos files this reply in support of its motion for a TRO and 

Preliminary injunction, in response to the Developers response in opposition. 

As discussed in detail in Kewadin’s opening brief, this Court has the jurisdiction and the 

duty to referee the line between tribal and state jurisdiction.  That duty applies regardless of 
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whether the alleged violator is the State or a tribe.  This Court has the duty to bar state courts from 

adjudicating a suit against a tribe when a State Court lacks jurisdiction based upon federal law.  

Those duties arise under the constitution and laws of the United States.  Defendants do not dispute 

that law.  Based upon that undisputed law, the Plaintiff will succeed on the merits in this matter.   

Defendants also do not dispute that harm is imminent, because, at Defendants urging, the 

State Court has set a motion for hearing at which it will now consider whether to use the State 

Court’s coercive power to attempt to resolve the State Court case without the State Court ever 

deciding whether it even has subject matter jurisdiction, and without it ever analyzing how it can 

direct Kewadin and the Tribe to violate the Tribe’s own laws and to turn over confidential and 

privileged documents.  

As also discussed in detail in Kewadin’s opening brief, the State Court has openly and 

expressly refused to rule on whether or not it has subject matter jurisdiction.  Defendants do not 

dispute that law. 

No Court has yet ruled on whether or not the State Court has subject matter jurisdiction.  

Kewadin is very likely to prevail on its claim that the State Court lacks jurisdiction, since: 1) the 

contracts at issue expressly state that the Kewadin has only consented to suit in a federal court; 2) 

the Developers plainly and unquestionably do not meet the condition precedent to a claim for 

money damages; 3) any claim would have mat that condition precedent would have been a claim 

arising solely on tribal trust lands; 4) the Developers are asserting claims barred by the Non-

Intercourse Act; 5) the State Court has refused to dismiss any of those claims, and has done so 

without deciding the threshold issue of whether or not it has subject matter jurisdiction; and 6) 

Defendants are seeking to use state coercive power to compel the Tribe and Kewadin to violate 
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the Tribe’s own laws on the Reservation.  This Court should stay this case, to preserve the status 

quo, until this Court can decide those issue after full briefing.  

The harm will occur on February 9, 2022, unless this Court enjoins the State Court 

proceeding.   

Unable to respond to those arguments, Defendants make multiple red herring arguments, 

and then asserts two inapplicable defenses.  Each will be addressed in turn in this reply brief.  

I. THIS COURT HAS THE JURISDICTION AND THE DUTY TO ENJOIN DEFENDANTS FROM 
PROCEEDING IN A STATE COURT SUIT AGAINST A TRIBAL ENTITY WHERE THE STATE 
COURT LACKS SUBJECT MATTER JURISDICTION AND WHERE THE DEVELOPMENT 
AGREEMENTS ARE VOID AB INITIO UNDER FEDERAL LAW.  

A. THIS CASE PRESENTS FEDERAL LAW ISSUES FOR WHICH KEWADIN IS LIKELY TO 
PREVAIL, AND THIS COURT HAS THE JURISDICTION AND THE DUTY TO PRESERVE 
THE STATUS QUO UNTIL IT CAN RESOLVE THOSE QUESTIONS ON THE MERITS.  

First, although Defendants admit that the State Court has refused to rule on jurisdiction, 

they assert that this Court should not rule on State Court jurisdiction, because, they claim, the State 

Court ruled on the merits on sovereign immunity.   

Most significantly, their argument is immaterial, because, as is undisputed, this Court has 

jurisdiction to referee the line between State and tribal jurisdiction.  The fact that the State Court 

has stepped across that line is one independently sufficient reason this Court has jurisdiction—not 

the reason that this Court lacks jurisdiction.  Even if the State Court had issued a decision on 

jurisdiction (which it has not) this Court would have jurisdiction under Ex Parte Young and federal 

supremacy, to enjoin the State Court.  As Kewadin discussed in detail, the result may well be 

different if we were not dealing with a tribe.  But where a tribe is involved, the State agreed, as a 

condition of admission to the Union, to federal supremacy in Indian affairs.  This Court has 

jurisdiction to enforce that federal supremacy.  Kewadin provided detailed and well-researched 
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briefing on that legal issue, and Defendant’s failure to respond speaks loudly.  This Court has 

jurisdiction to stop the Defendants ongoing violation of federal law.  

Here, not only has the State Court stepped across the line, but it has done so while openly 

refusing to rule on whether or not it has subject matter jurisdiction.  That fact further bolsters the 

need for this Court to decide the issue left undecided by the State Court.  The State Court has 

demonstrated through its repeated refusals that it will continue to violate the federally imposed 

limits on its power, without ever issuing a decision on those federal law questions. 

Second, Defendants are attempting to create confusion regarding jurisdiction and 

immunity.  While the two are related, they are not the same.  One can have waiver but no 

jurisdiction, and one can have jurisdiction but no waiver. Footnote 8 to Defendants’ brief and the 

related discussion in the body of Defendant’s brief is a transparent example of Defendants’ 

attempt, whether intentional or unintentional, to confound immunity and jurisdiction.  Defendant’s 

response brief, at page 4 and footnote 8, demonstrates their attempt to confuse.  Their argument at 

that location is dependent on their demonstrably incorrect assertion that Kewadin is claiming the 

State Court did not discuss sovereign immunity, but their sole citation for their argument is in 

footnote 8, and it is related to jurisdiction, not immunity.   

As is readily apparent if one has read Kewadin’s brief, Kewadin did not say that the State 

Court had not discussed sovereign immunity.  Instead, Kewadin repeatedly and clearly stated that 

the State Court had wrongly refused to issue any decision on subject matter jurisdiction, and that 

the State Court wrongly did not go beyond the standard under FRCP 12(b)(6) when it discussed 

immunity.  Kewadin’s brief to this Court was clear on this issue.  Defendants are unable to respond 

to the arguments Kewadin is actually making.   
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Kewadin’s statement that the State Court refused to rule on subject matter jurisdiction, is 

undisputable.  As discussed in detail in Kewadin’s opening brief, in response to the first motion 

for summary disposition in the State Court, the expressly stated that it was refusing to rule on 

subject matter jurisdiction.  Through an objection to the proposed order, Kewadin asked for the 

Court to expand that order to include a decision on jurisdiction, but the State Court refused, and 

then it refused again in response to a second motion seeking dismissal for law of subject matter 

jurisdiction.  Kewadin’s opening brief correct discusses that this Court has jurisdiction to 

determine the issue which the State Court has refused to decide  

B. THIS COURT HAS THE DUTY TO DETERMINE WHETHER THE ALLEGED CONTRACTS 
ARE VOID AB INITIO UNDER FEDERAL LAW.  

In their response brief, the Developers now assert that this Court should assume they will 

not obtain the relief requested in Counts VII and VIII of their complaint.  That argument misses 

the point that, as a threshold matter, supreme federal law deprives the State Court of jurisdiction 

over those claims, and the continued existence of those claims, of Count X, or of any request for a 

lien in law or equity provides for federal court jurisdiction.   

Developers also miss the additional and larger point that their claim of a lien under the 

contract and their claim of authority to management authority over the planned casinos or any 

existing casinos rendered their contract void ab initio under federal law!1  Kewadin cited numerous 

cases in support of that argument and Developers have no response to that argument, because 

Kewadin is correct that the contract is void under federal law, and that therefore no claim 

whatsoever can be brought in the State Court under the contract.  The State Court has not decided 

 
1 Defendants also assert that because their own Federal Court complaint did not raise an issue of 
federal law, that proves that Kewadin’s federal court complaint does not raise an issue of federal 
law.  That argument is logically flawed.  Whether Kewadin raised a federal law question is based 
upon Kewadin’s complaint, and as discussed in detail in Kewadin’s opening brief, Kewadin, unlike 
the developers, pled multiple questions of federal law.  
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that issue of federal law, and this Court can and must decide whether the contract is void ab initio.  

Kewadin is likely to prevail on its claim that the development agreements are void based upon that 

federal law, for the reasons discussed by Kewadin in its opening brief and undisputed in the 

Developers’ response.   

II. DEFENDANTS’ DISCUSSION OF THE PROMISSORY NOTES IS IMMATERIAL. 

Defendants’ next red hearing is to use hyperbole to chastise Kewadin for not discussing 

the non-recourse promissory notes in Kewadin’s opening brief. 

After reading Kewadin’s correct discussion of why the development agreements do not 

permit State Court jurisdiction, Defendants now pin their hopes on an argument which reasonable 

assumes Kewadin is correct regarding the development agreements, and Defendants now retreat 

to their argument that the alleged consent to State Court jurisdiction or waiver somehow comes 

from the non-recourse promissory notes.  Their secondary argument does not support denial of the 

TRO and PI, for multiple independent reasons.   

First, their argument supports the current motion for a TRO and PI.  As discussed in 

Kewadin’s opening brief, the purpose of the TRO is to maintain the status quo so that this Court 

can review arguments like this in a more orderly way, after full briefing.  Defendants can raise 

their (frivolous) argument regarding the notes during that briefing, and this Court can rule on it at 

that point.   

Second, Defendants are unlikely in the extreme to prevail on their “Hail Mary” back up 

argument that the notes permit State Court jurisdiction: Kewadin is extremely likely to prevail.  As 

an indisputable fact, the notes expressly and explicitly incorporate the same limitations on 

immunity as are contained in the development agreement.  Defendants correctly pled this exact 

fact in paragraph 42 of their own State Court complaint, where they admitted: “These promissory 

notes are specifically subject to the terms and conditions of the JLLJ Contract and the Lansing 
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Futures Contract.”2  Defendant’s own admission, standing alone, is sufficient, but Kewadin notes 

that the State Court also discussed that the notes incorporate the limits from the development 

agreements and therefore do not expand any alleged waiver or consent to State Court jurisdiction.  

Transcript of June 23, 2021 hearing at 26 (“the applicable language of the notes is consistent with 

the Turn-Key Agreement.”)   

Third, on that point, the State Court was correct and Defendant’s complaint on this one 

point was correct.  The notes expressly and unequivocally state that they contain the same 

limitation as the development agreements.  Although Defendants now attempt to disavow 

Paragraph 42 of their own complaint, Kewadin is likely to defeat their back-up argument.  Again, 

this is an issue that is resolved by the black and white language of the documents, and the 

documents are contrary to the Developer’s back-up argument. 

III. THE ROOKER-FELDMAN DOCTRINE HAS NO APPLICATION 

 The Rooker-Feldman doctrine—named for two cases decided by the U. S. Supreme Court 

six decades apart3—provides that lower federal courts lack “appellate jurisdiction” to review a 

final state court judgment when the state judgment was rendered before the initiation of a parallel 

federal court suit.  Exxon Mobil Corp. v. Saudi Basic Industries Corp., 544 U.S. 280, 294 (2005) 

(reversing the lower federal courts’ reliance on Rooker-Feldman to dismiss a parallel federal court 

suit for lack of subject matter jurisdiction); Guttman v. Khalsa, 446 F.3d 1027, 1031 (10th Cir. 

2006) (lower federal courts have jurisdiction over parallel federal suits that are commenced before 

the judgment in a parallel state court suit has become final). 

 
2 The Developers’ State Court complaint is attached as Exhibit 4 to Kewadin’s complaint in this 
Court.  
 
3 Rooker v. Fidelity Trust Co., 263 U.S. 413 (1923); Dist. of Columbia Court of Appeals v. 
Feldman, 460 U.S. 462 (1983). 
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It necessarily follows that, insofar as no final judgment has been entered in the state court 

lawsuit, the Rooker-Feldman doctrine has no application here. 

Defendants only cites cases which predate Exxon Mobil.  Perhaps they would have had a 

plausible argument in the Sixth Circuit prior to 2006, but they do not have one now.  But they do 

not even have a plausible argument now.  Before the Supreme Court’s unanimous decision in 

Exxon Mobil, the lower federal courts had frequently invoked Rooker-Feldman in a wide variety 

of circumstances to dismiss federal court suits.4  The Supreme Court granted certiorari in Exxon 

Mobil to “resolve conflict among the Courts of Appeals over the scope of the Rooker-Feldman 

doctrine.”  Exxon Mobil, 544 U.S. at 291.  Explaining that the Third Circuit in Exxon Mobil had 

“misperceived the narrow ground occupied by Rooker-Feldman,” Id. at 284, the Supreme Court 

then proceeded to clarify the limited scope of the doctrine: 

When there is parallel state and federal litigation, Rooker-Feldman is not triggered 
simply by the entry of judgment in state court.  This Court has repeatedly held that 
“the pendency of an action in the state court is no bar to proceedings concerning 
the same matter in the Federal court having jurisdiction.”  [citations omitted]  . . . . 
[N]either Rooker nor Feldman supports the notion that properly invoked concurrent 
jurisdiction vanishes if a state court reaches judgment on the same or related 
question while the case remains sub judice in a federal court. 

 *  *  *  * 
Disposition of the federal action, once the state-court adjudication is complete, 
would be governed by preclusion law. … In parallel litigation, a federal court may 
be bound to recognize the claim- and issue-preclusive effects of a state court 
judgment, but federal jurisdiction over an action does not terminate automatically 
on the entry of judgment in the state court. 
 

Id. at 292-93.   

 In their brief, Defendants cite a Sixth Circuit decision from 2000.  But as the Sixth Circuit 

has noted, that case law is no longer good:   

 
4 See, e.g., Adam McLain, Comment, The Rooker-Feldman Doctrine: Toward a Workable Role, 149 
U. PA. L. REV. 1555 (2001).    
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[Prior to 2006,] this court tended to interpret the [Rooker-Feldman] doctrine 
broadly, see Executive Arts Studio, Inc. v. City of Grand Rapids, 391 F.3d 783, 793 
(6th Cir. 2004), but later revised its views after the Supreme Court clarified the 
limits of the doctrine in Exxon Mobil Corporation v. Saudi Basic Industries 
Corporation, 544 U.S. 280, 125 S.Ct. 1517, 161 L.Ed.2d 454 (2005), see Kovacic 
v. Cuyahoga County Dep't of Children and Family Servs., 606 F.3d 301, 309 (6th 
Cir. 2010). 

Durham v. Haslam, 528 Fed. Appx. 559 (6th. Cir. 2013).  
 

As pertinent to Kewadin’s federal claims here, the Supreme Court in Exxon Mobil 

emphasized that there “is nothing necessarily inappropriate” in a party such as Kewadin “filing a 

protective action” in federal court.  Id.  See also Kovacic, 606 F.3d at 309.   

 Under Exxon Mobile, Rooker-Feldman does not apply until after a state court judgment has 

been entered and after all avenues of appeal through the state court system have been completed.  

Because Kewadin initiated this suit before the entry of a final judgment in the State Court case, 

Rooker-Feldman would provide no basis for dismissal.  

 Additionally, and independently, Rooker Feldman does not apply because this Court would 

not have to reject a judgment by the State Court in order to enjoin the State Court proceeding.  

Durham, 528 Fed. Appx at 565; Kovacic, 606 F.3d at 309.  Defendants’ argument to the contrary 

is based upon their misstatement of the State Court’s decisions and Kewadin’s arguments.  The 

State Court did not decide jurisdiction.  There is no State Court decision at all on that issue.  And 

the State Court did not rule on immunity other than under the standard for failure to state a claim.  

There is no State Court decision on the federal law issues that this Court has the jurisdiction to 

decide, and therefore Rooker-Feldman is inapplicable. 

 Finally, as noted above, the reason for a TRO and injunction is to preserve the status quo 

to allow for thorough briefing and decision by this Court.  If, after reading the Supreme Court’s 

decision in Exxon Mobil, Defendants still want to argue Rooker-Feldman, they would have that 

opportunity, and have the opportunity to look for a case in the last 15 years which they could claim 

Case 2:22-cv-00027-HYJ-MV   ECF No. 11,  PageID.430   Filed 02/07/22   Page 9 of 12



10 
 

is supportive of their argument.  But rushing to decision based upon an argument that predates 

Exxon Mobil is not the proper mode of proceeding.  

IV. THIS MATTER FALLS WITHIN MULTIPLE STATUTORY EXCEPTIONS WITHIN THE ANTI-
INJUNCTION ACT. 

Defendants next argue, without relevant analysis, that the Anti-injunction Act bars this suit.  

They are wrong, because this matter comes within the exceptions in that Act.  

The whole text of the Anti-injunction act states: 

A court of the United States may not grant an injunction to stay proceedings in a 
State court except 1) as expressly authorized by Act of Congress, or 2) where 
necessary in aid of its jurisdiction, or 3) to protect or effectuate its judgments. 

28 U.S.C. § 2283 (numbering added). 
 

Case law also establishes a fourth exception, which applies to actions by the United States 

or those standing in the shoes of the United States. 17A Wright & Miller Fed. Prac. & Proc. Juris. 

§ 4222 (3d ed.) (citing, inter alia, Leiter Minerals, Inc. v. United States, 352 U.S. 220 (1957)). 

This matter fits within exceptions 1, 2, and 4, and therefore the Anti-Injunction Act is not 

an impediment to any of the requested relief.5 

Most simply, this matter falls within Exception 2.  For the reasons discussed in detail in 

Kewadin’s opening brief, the injunction is necessary in aid of this Court’s jurisdiction to protect 

the Tribe and Kewadin’s federally protected rights from unlawful state court encroachment and to 

maintain federal supremacy in Indian affairs.  As discussed throughout Kewadin’s opening brief, 

the Kewadin has attempted to obtain a decision from State Court, but the State Court has adamantly 

refused to issue an order on jurisdiction, and now has before it a motion seeking liability on all 

claims, including claims for liens against the Tribe’s trust properties.  See also White Mountain 

 
5 The Anti-Injunction Act is not jurisdictional and only goes to the form of relief permitted In re 
Mooney Aircraft, Inc., 730 F.2d 367, 5th Cir. 1984.  Tyler v. Russel, 410 F.2d 490 (10th Cir. 1969).  
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Apache Tribe v. Smith Plumbing Co., 856 F.2d 1301, 1304 (9th Cir. 1988); Tohono O'odham 

Nation v. Schwartz, 837 F. Supp. 1024, 1027–1028 (D. Ariz. 1993); Nash, 854 F. Supp. 2d at 1142-

43.  The injunction requested in this matter will preclude those proceedings pending further review 

by this Court. 

The injunction also come within exception 1.  As also discussed in detail in Kewadin’s 

opening brief, this action is expressly authorized by acts of Congress, including the non-

Intercourse Act and the specific grant of jurisdiction over claims of federal right brought by an 

Indian Tribe, 28 U.S.C. § 1362.  Moe v. Confederated Salish & Kootenai Tribes, 425 U.S. 463, 

472 (1976) (“we find an indication of a congressional purpose [in section 1362] to open the federal 

courts to the kind of claims that could have been brought by the United States as trustee”). 

Finally, the matter comes within the fourth exception.  Cayuga Indian Nation of New York 

v. Fox, 544 F. Supp. 542, 551 (N.D.N.Y. 1982) (because the Cayuga Nation’s action under 28 

U.S.C. § 1362 sought an injunction that the United States could have sought, the matter came 

within the fourth exception to the AIA). 

CONCLUSION 

At Defendant Developers urging, the State Court has been exceeding federally imposed 

limits on state jurisdiction.  It has done so without while steadfastly refusing to decide subject 

matter jurisdiction, and while refusing to decide immunity on the merits.  This case presents 

multiple questions of federal law, and there is no exception to this Court’s virtually unflagging 

duty to decide those federal law issues, to protect Kewadin and the Tribe from the State’s unlawful 

attempt to violate that federal law.  This Court should promptly issue a TRO or PI because Kewadin 

is highly likely to prevail in this case and the public interests and balance of harms support 

enjoining the State Court encroachment.   
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Respectfully submitted this 7th day of February, 2022. 
 
 
      /s/ Jeffrey S. Rasmussen  
      Jeremy J. Patterson  
      Jeffrey R. Rasmussen 
      Robert T. Lawrence 
      Patterson Earnhart Real Bird & Wilson 
      1900 Plaza Drive 
      Louisville, CO  80027 
      Telephone: 303.926.5292 
      jpatterson@nativelawgroup.com  
      jrasmussen@nativelawgroup.com 
      rlawrence@nativelawgroup.com 

Attorneys for Kewadin Casinos 
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