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I. JURISDICTIONAL STATEMENT 

The District Court had subject matter jurisdiction pursuant to 28 

U.S.C. § 1331 because this is a civil action arising in part under the 

First and Fourteenth Amendments of the United States Constitution 

and under 42 U.S.C. § 1983. ER-100. The District Court had 

supplemental jurisdiction over Plaintiffs-Appellants’ state law claims 

under 28 U.S.C. § 1367. ER-100-01. This Court has jurisdiction 

pursuant to 28 U.S.C. § 1291 because this is an appeal from a final 

order of the District Court. This appeal is timely because the District 

Court entered an Order granting Defendants-Appellees’ motion to 

dismiss all of Plaintiffs-Appellants’ claims on March 1, 2021, ER-6-60, 

and an Order and Judgment terminating the District Court action on 

March 25, 2021. ER-4-5. Plaintiffs-Appellants filed a Notice of Appeal 

on April 23, 2021. ER-171-74. This Notice of Appeal was filed within 30 

days of the District Court’s March 25, 2021, Order and Judgment, as 

required by Fed. R. App. P. 4(a)(1)(A).  
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II. ISSUES PRESENTED FOR REVIEW 

1. Did the District Court err in drawing factual inferences 

adverse to the Plaintiffs when granting Defendants’ Rule 12(b)(6) 

motion to dismiss? 

2. Did the District Court err in applying a rational basis 

standard of review to Plaintiffs’ free exercise claim notwithstanding 

Plaintiffs’ allegations that Defendants’ graduation dress code permitted 

comparable secular conduct and provided for individualized exemptions 

at the sole discretion of the Defendants? 

3. Did the District Court err in ruling that Plaintiffs had failed 

to state a claim for violation of their free speech rights where 

Defendants had prohibited Plaintiff Larissa Waln from wearing Native 

American regalia to her graduation to celebrate her academic 

achievement while other students in the school district were permitted 

to wear other expressive items, including a breast cancer awareness 

sticker, honor cords, and decorative stoles, including stoles that 

displayed the names and logos of branches of the United States 

military? 
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4. Did the District Court err in refusing Plaintiffs’ request to 

amend their pleadings to add additional factual allegations to cure the 

deficiencies identified in the District Court’s Order? 

An addendum containing the pertinent constitutional provisions 

and statutes is attached.  
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III. INTRODUCTION 

On May 16, 2019, Plaintiff Larissa Waln (“Larissa”), a senior at 

Valley Vista High School in Arizona and an enrolled member of the 

Sisseton Wahpeton Oyate (a federally recognized Indian tribe in South 

Dakota), was prohibited from attending her graduation ceremony 

because her graduation cap was adorned with traditional Native 

American beading, a sacred eagle plume, and a medicine wheel. These 

adornments are integral parts of the cultural and religious practices of 

Larissa’s family and her tribal nations. They were gifted to her by her 

family in celebration of her religious beliefs as well as her academic 

achievement in graduating high school.   

In the weeks leading up to graduation, Larissa’s father, Plaintiff 

Bryan Waln (“Bryan,” and collectively with Larissa, “Plaintiffs” or the 

“Walns”), repeatedly requested that the Dysart School District1 permit 

Larissa to adorn her graduation cap. The District refused these 

requests. At the same time, the District granted exceptions to its 

                                                           
1 The Defendants-Appellees, who are all entities or officials within the 
Dysart School District, are collectively referred to herein as 
“Defendants” or the “District.” 
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graduation dress code to other students within the district to adorn 

their graduation attire, including permitting one student to wear a 

breast cancer awareness sticker on his graduation cap and permitting 

many other students to wear stoles and honor cords, including stoles 

bearing the names and logos of branches of the United States military. 

Larissa, being forced to choose between her religious beliefs and 

attending the graduation ceremony, stood firm to her beliefs and was 

denied entry at the doors of the venue. The District’s outright refusal to 

grant the Walns an exception to its dress code created an immensely 

traumatic and hurtful event for Larissa, Bryan, and their family that 

traveled hundreds of miles to witness her take this next step in her life 

as a young native woman. This once in a lifetime event that was 

supposed to be a celebration turned into a day of sadness and anger.  

The District’s refusal to allow Larissa to wear her Native 

American religious regalia at the graduation, while permitting other 

students to wear comparable expressive secular messages, was a 

violation of Larissa’s rights to free exercise of religion and free speech 

under the U.S. Constitution and under Arizona law. The Walns filed a 

complaint against the District for violation of these rights, but on March 
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1, 2021, the District Court granted the District’s motion to dismiss all of 

the Walns’ federal claims and denied the Walns’ request for leave to 

amend. In addition to improperly drawing factual inferences against the 

Walns at the motion to dismiss stage, the District Court applied 

incorrect legal standards to Plaintiffs’ federal claims. The Walns have 

filed this limited appeal seeking reversal of these erroneous rulings and 

permission to amend their complaint. 

IV. STATEMENT OF THE CASE 

A. Larissa’s Beaded Cap, Sacred Eagle Plume, and Medicine 
Wheel 

Larissa, an enrolled member of the Sisseton Wahpeton Oyate, was 

a senior at Valley Vista High School, a high school within the District, 

for the 2018 to 2019 school year. ER-102. She was scheduled to walk in 

her graduation ceremony on May 16, 2019, at State Farm Stadium in 

Glendale, Arizona. ER-102. Bryan, Larissa’s father, is an enrolled 

member of the Rosebud Sioux Tribe in South Dakota.2 ER-102. 

Throughout her life, Larissa has participated in the cultural, 

                                                           
2 Both the Sisseton Wahpeton Oyate and Rosebud Sioux Tribe are 
federally recognized tribes. Indian Tribal Entities Within the 
Contiguous 48 States Recognized by and Eligible To Receive Services 
From the United States Bureau of Indian Affairs, 86 Fed. Reg. 7556, 
7557 (Jan. 29, 2021).  
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traditional, and religious practices of her tribe and her father’s tribe. 

ER-102. Both Bryan and Larissa wanted to practice their beliefs by 

having Larissa wear a traditionally beaded cap and sacred eagle plume 

during her high school graduation ceremony. ER-105.  

In anticipation of Larissa’s high school graduation, Bryan and 

Larissa began to traditionally bead a graduation cap for Larissa in 

April of 2019. ER-103. Beading a graduation cap is a cultural and 

religious practice by Native American people that is usually done by 

family. ER-103. Beading is a “ritual that binds the community 

together.” ER-103. Beading has healing properties and involves aspects 

of both cultural and spiritual identity for many Native Americans, 

including the Rosebud Sioux and the Sisseton Wahpeton Oyate. ER-

103. Beading often begins with praying and smudging, a Native 

American religious practice involving the burning of sage or other 

medicinal plants. ER-103. For Native American high school graduates, 

the beading of the graduation cap signifies an important 

accomplishment and a transition into adulthood. ER-103-04. On the 

Rosebud Sioux Reservation (the home of Bryan’s tribe), it is tradition 

for all high school graduates to bead caps or wear beaded caps. ER-103. 
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Beading Larissa’s cap took Bryan and Larissa approximately 48 hours 

of meticulous work over the course of a week. ER-103.  

Larissa was also honored with an eagle plume to be worn on her 

graduation cap. ER-104. Larissa’s eagle plume was blessed in a 

religious ceremony on the Rosebud Sioux Reservation in South Dakota 

and later presented to Larissa by her paternal grandmother. ER-104. 

To many tribes, including the Rosebud Sioux and the Sisseton 

Wahpeton Oyate, eagles are revered and hold meaningful roles in 

religion and traditional stories. Eagles are considered “the master of the 

sky” and the closest to God or the Creator. ER-104. An eagle feather is 

given in times of great honor and is meant to signify a transition in life, 

such as graduation. ER-105. For the Walns, the eagle feather or plume 

must be worn on the graduation cap and to cover it up under a gown or 

cap would desecrate or disrespect it (and therefore its sacredness). ER-

105. Larissa’s cap also included a medicine wheel. ER-106. The 

medicine wheel is a sacred symbol that represents various religious and 

spiritual aspects of the universe. ER-106. As the National Library of 

Medicine recognizes, the medicine wheel “embodies the Four Directions, 

as well as Father Sky, Mother Earth, and Spirit Tree—all of which 
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symbolize dimensions of health and the cycles of life.”3  

Bryan had previously beaded graduation caps for his older 

daughter in 2015 and older son in 2017. ER-106. Both children wore 

their beaded graduation caps and eagle feathers or plumes during their 

graduation ceremonies at Desert Vista High School in Phoenix, Arizona. 

ER-106-07. Given this, Bryan had no reason to doubt that Larissa 

would be afforded the same right to express and exercise her religious 

beliefs. ER-107.  

B. The Graduation Dress Code 

On April 25, 2019, the Valley Vista High School purportedly sent 

a letter to parents outlining the graduation dress code. ER-112. The 

graduation dress code stated: “Students may NOT decorate their gown 

or cap.” ER-152. However, it also stated that: “A school medallion and 

school approved honor cords and stoles may be worn over gown . . . .” 

ER-152. As there has been no discovery in this case, it is not clear what 

the process was to obtain “school approv[al]” of honor cords and stoles.  

                                                           
3 Medicine Ways: Traditional Healers and Healing, National Library of 
Medicine, https://www.nlm.nih.gov/nativevoices/exhibition/healing-
ways/medicine-ways/medicine-wheel.html (last visited December 3, 
2021). 
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Although the policy provided that “no other adornments/additions” 

would be allowed, other individualized exceptions were granted as well. 

ER-152. For example, the District offered to allow Larissa to wear her 

sacred eagle plume in her hair or around her neck, but she could not 

accept this offer it because it was not consistent with her religious 

beliefs. ER-111; ER-161. As such, the District’s policy had “school 

approved” exceptions, and the District also offered exceptions outside of 

the policy as written. The only exceptions that appear not to have been 

granted were those for religious accommodations. ER-12 (District also 

denied “seminary students” a requested exception); ER-161 (same); see 

also ER-35-36 (noting other religious exemptions were denied). 

C. Plaintiffs’ Request for Accommodation  

On May 6, 2019, ten days before her graduation ceremony, Larissa 

learned that she might not be able to wear her beaded cap and eagle 

plume during her graduation ceremony. ER-107. Larissa promptly 

informed her parents. Immediately thereafter, Bryan called the 

Assistant Principal to express his concerns. ER-107. Bryan explained 

that wearing a beaded cap and eagle plume at graduation was a very 

important religious exercise. ER-107. Bryan requested that the school 
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allow Larissa to wear her beaded cap and blessed eagle plume for 

graduation, but the Assistant Principal refused Bryan’s requests for a 

religious accommodation for Larissa. ER-107.  

Between May 9, 2019, and May 15, 2019, Bryan made numerous 

efforts to educate Valley Vista High School leadership, including the 

Assistant Principal, the Principal, and the Superintendent, about the 

important religious significance of Larissa’s beaded cap and eagle 

plume. ER-107-11. On May 12, 2019, a tribal spiritual leader also 

emailed the District to explain the cultural and religious significance of 

the beaded cap and plume during graduation. ER-108. On May 13, 

2019, Bryan contacted the District Governing Board to explain the 

religious significance of this practice and request an accommodation. 

ER-109. Despite the repeated attempts to educate the District, the 

District refused to appreciate or take the time to understand the 

religious importance of Larissa’s beaded cap and eagle plume. Instead, 

the District compared Larissa’s request to a bid to put “Captain 

America” or “Pikachu” on a graduation cap. ER-108; ER-111.  

On May 14, 2019, Bryan met with the District. The District 

proposed an exception to the graduation policy — Larissa would be 
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permitted to wear her sacred eagle plume in her hair, around her neck 

over the gown, or under her gown. ER-110-11; ER-161. Bryan explained 

that this proposed accommodation was inconsistent with their religious 

beliefs. Bryan noted the importance of eagles and their feathers in their 

religion and how covering up the eagle feather, such as putting it under 

Larissa’s gown, would be desecrating to their religion. ER-111.  

Running out of time and faced with the possibility that his 

daughter would have to choose between participating in the graduation 

ceremony or honoring her religious beliefs, Bryan reached out to the 

Native American Rights Fund (“NARF”) and the American Civil 

Liberties Union (“ACLU”) to advocate on his and Larissa’s behalf. ER-

109. NARF and the ACLU sent several letters to the District, 

explaining the religious significance of the eagle plume and cap and 

informing the District that Larissa also had a right to free speech. ER-

109-13. The District still denied the requests. ER-146-53; ER-160-67.  

D. Larissa’s Graduation and Expressive Adornments of Other 
Students 

On May 16, 2019, hoping the District had reviewed the law and 

reconsidered, Larissa donned her graduation gown and beaded cap and 

traveled with family to State Farm Stadium in Glendale, Arizona — the 
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site of the graduation ceremony. ER-114. Some of Larissa’s family had 

traveled all the way from South Dakota for this special event. ER-114. 

Larissa was scared and nervous, but hopeful. ER-114. Wearing her 

gown and holding her beaded cap and eagle plume, Larissa attempted 

to enter the stadium. ER-114. At the door, District officials refused to 

allow Larissa to enter the building. ER-114. Larissa, being forced to 

choose between her religious beliefs and attending the graduation 

ceremony, held firm to her beliefs. ER-114. After Larissa was turned 

away from her graduation ceremony, she had to walk past a long line of 

her fellow classmates. ER-114. Larissa felt shame and humiliation. ER-

114. The way Larissa describes that long walk is: “I could see their faces 

watching me.” ER-114.  

That same day, May 16, 2019, also at State Farm Stadium, 

another student of the District was photographed walking with what 

appears to be a breast cancer awareness sticker prominently featured 

on his graduation cap. ER-115. Plaintiffs’ Complaint featured a picture 

of the student with the non-conforming graduation cap walking in the 

stadium directly next to what appears to be a faculty or staff member. 

ER-116. The student is also wearing what appears to be a medal on a 
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golden colored sash around his neck. ER-116.  

Aside from this student, the District’s graduation dress code 

provided other exceptions for “a school medallion and school approved 

honor cords and stoles.” ER-10; ER-152. At Larissa’s graduation, and at 

the graduation ceremonies for other high schools within the Dysart 

School District, students wore stoles and cords that bore a variety of 

expressive messages, some of which do not appear to have any 

connection to the school or academic achievement.4 For example, some 

students were permitted to wear stoles bearing the names and logos of 

branches of the United States military.5 Other students wore stoles 

displaying the names and logos of various groups and organizations, 

                                                           
4 This Court can take judicial notice of the following photographs, which 
are posted on the website of the Dysart School District. See Daniels-
Hall v. Nat’l Educ. Ass’n, 629 F.3d 992, 998-99 (9th Cir. 2010) (taking 
judicial notice of information posted on school district websites); Fed. R. 
Civ. P. 201(b)(2). Had the District Court permitted Plaintiffs’ to amend 
their complaint, they would have included these and perhaps other 
examples in an amended complaint.  
5 Dysart Unified School District, Valley Vista Graduation 2019, 
https://video.dysart.org/PhotoGallery/Galleries/69/2019517_VVHSGrad
uation2019/DSC5122.jpg (U.S. Air Force);  
Dysart Unified School District, Dysart High School Graduation 2019, 
https://video.dysart.org/PhotoGallery/Galleries/67/2019517_DHSGradua
tion2019/DSC8472LR.jpg (U.S. Air Force);  
Dysart Unified School District, Shadow Ridge Graduation 2019,  
https://video.dysart.org/PhotoGallery/Galleries/70/2019517_SRHSGradu
ation2019v2/DSC8677.jpg (Coast Guard). 
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including national organizations.6 With regard to the cap, students at 

the Valley Vista High School were permitted to decorate their cap with 

different colored tassels.7 Contrary to the District’s graduation dress 

code, photos also show students at graduations in the district wearing 

other adornments to their graduation attire, including a necklace and 

flower.8 

E. District Court Proceedings 

On April 23, 2020, the Walns filed a Complaint against the 

District in the U.S. District Court for the District of Arizona for 

                                                           
6 Dysart Unified School District, Valley Vista Graduation 2019,  
https://video.dysart.org/PhotoGallery/Galleries/69/2019517_VVHSGrad
uation2019/DSC3627.jpg (National Honor Society);  
Dysart Unified School District, Valley Vista Graduation 2019, 
https://video.dysart.org/PhotoGallery/Galleries/69/2019517_VVHSGrad
uation2019/DSC4048.jpg (Key Club International);  
Dysart Unified School District, Valley Vista Graduation 2019, 
https://video.dysart.org/PhotoGallery/Galleries/69/2019517_VVHSGrad
uation2019/DSC8420.jpg (AVID); 
Dysart Unified School District, Valley Vista Graduation 2019, 
https://video.dysart.org/PhotoGallery/Galleries/69/2019517_VVHSGrad
uation2019/DSC8422.jpg (DECA); 
Dysart Unified School District, Shadow Ridge Graduation 2019,  
https://video.dysart.org/PhotoGallery/Galleries/70/2019517_SRHSGradu
ation2019v2/DSC7337.jpg (THESPIAN). 
7 Dysart Unified School District, Valley Vista Graduation 2019, 
https://video.dysart.org/PhotoGallery/Galleries/69/2019517_VVHSGrad
uation2019/DSC4120.jpg (black tassel); 
Dysart Unified School District, Valley Vista Graduation 2019, 
https://video.dysart.org/PhotoGallery/Galleries/69/2019517_VVHSGrad
uation2019/DSC3933.jpg (purple and silver tassel);  
8 Dysart Unified School District, Valley Vista Graduation 2019, 
https://video.dysart.org/PhotoGallery/Galleries/69/2019517_VVHSGrad
uation2019/DSC5468.jpg (necklace over robe);  
Dysart Unified School District, Willow Canyon Graduation 2019 
https://video.dysart.org/PhotoGallery/Galleries/68/2019517_WCHsGrad
uation2019/DSC2080.jpg(pink flower in hair).  
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violation of the Plaintiffs rights to free speech, the free exercise of 

religion, and equal protection under federal and Arizona state law. 

Complaint, ECF No. 1. On May 11, 2020, the Parties consented to 

having a Magistrate Judge hear the case. Agreement to Magistrate 

Judge, ECF No. 6. Plaintiffs filed a First Amended Complaint on June 

12, 2020. ER-95-135. On August 31, 2020, the District filed a Motion to 

Dismiss for Failure to State a Claim. Motion to Dismiss, ECF No. 29. 

Briefing was complete on November 24, 2020. Reply to Response to 

Motion to Dismiss, ECF No. 39. On March 1, 2021, without oral 

argument or allowing leave to amend, the District Court dismissed all 

of Plaintiffs’ federal claims with prejudice, and then declined to exercise 

supplemental jurisdiction over Plaintiffs’ state law claims. ER-60.  

In dismissing the federal claims, the Court ruled, inter alia, that: 

 The federal claims against the Governing Board and Board 

members were duplicative of the claims against the District and 

therefore the federal claims against the Governing Board and 

Board members in their official capacities could be dismissed.  

ER-27.9  

                                                           
9 Plaintiffs do not appeal this ruling.  

Case: 21-15737, 12/03/2021, ID: 12305524, DktEntry: 19, Page 25 of 76



 
 

 17 
 

 The individual Defendants had qualified immunity from the 

federal claims asserted against them in their individual 

capacities. ER-27.10  

 Plaintiffs’ allegations regarding other students being granted 

exceptions to the graduation dress code were not “plausible.”  

ER-18-21. 

 The graduation was a limited public forum and the dress code was 

a reasonable restriction on speech related to legitimate 

pedagogical concerns. ER-36-44. “Accordingly, the graduation 

dress code and the refusal to allow Larissa Waln and exemption 

from the dress code did not violate her First Amendment right to 

freedom of speech.” ER-44. 

 “Because the dress code was content-neutral and generally 

applicable, and enforcement of the dress code did not more than 

incidentally burden the free exercise of religion, the dress code 

and its implementation did not violate Larissa Waln’s free 

exercise rights.” ER-52.  

 “Given the facts alleged by Plaintiffs in the Amended Complaint, 

                                                           
10 Plaintiffs do not appeal this ruling.  
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Plaintiffs do not plausibly allege Larissa Waln’s right to equal 

protection was violated by the promulgation of the dress code or 

the denial of her requested exemption from the dress code.”  

ER-59.11  

 Finally, the District Court refused Plaintiffs’ request for leave to 

amend. ER-60.  

On March 25, 2021, the District Court entered judgment in favor 

of the District on the federal claims and dismissed the state claims 

without prejudice. ER-4. Plaintiffs-Appellants filed a timely Notice of 

Appeal on April 23, 2021. ER-171-74.  

V. SUMMARY OF ARGUMENT 

Religious beliefs, and expressions of religious beliefs, are entitled 

to the same deference and protections as secular beliefs. So when the 

government permits secular beliefs or the expression of those beliefs, 

the law requires that that religious beliefs must similarly be permitted. 

A high school graduation ceremony — a once in a lifetime event to 

celebrate academic achievement — should not be a special exception to 

these rules.  

                                                           
11 Plaintiffs do not appeal this ruling. 
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1. Adverse Factual Inferences  

Rather than accept the facts in the complaint as true and construe 

them to the benefit of Plaintiffs, the District Court instead undertook 

its own searching inquiry as to what occurred at Larissa’s graduation 

ceremony. Based on its own unsupported speculation as to what may 

have occurred, the District Court found that the facts alleged in the 

complaint were not “plausible.” It further concluded that no reasonable 

inference could be drawn that the District’s graduation dress code has 

express exceptions, or that the District separately granted exceptions to 

its graduation dress code. The District Court’s error in drawing factual 

inferences adverse to the Plaintiffs at the motion to dismiss stage then 

permeated the rest of the decision, including causing the Court to apply 

incorrect legal standards to Plaintiffs’ constitutional claims. These 

errors warrant reversal. 

2. Free Exercise  

The graduation dress code’s plain language provides for “school 

approved” exceptions. Consistent with the plain language, many 

students wore secular items over their graduation attire to express 

their academic achievement. These items ranged from honor society 
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stoles to U.S. Air Force stoles. Some students had various colored 

tassels on their cap, and at least one student had a breast cancer 

awareness sticker on his cap. The District Court, however, ignored the 

plain language of the graduation dress code and improperly construed 

the Plaintiffs’ factual allegations against them, in concluding the 

graduation dress code was neutral and generally applicable.  

But when a government policy provides for exemptions or 

prohibits religious conduct while permitting secular conduct that 

undermines the government’s asserted interests, it is not neutral or 

generally applicable and is subject to the most exacting scrutiny. The 

District Court’s conclusion that the graduation dress code was neutral 

and generally applicable is inconsistent with the plain language of the 

dress code and the facts as they have been alleged. Because the 

graduation dress code contains individualized exceptions and permits 

“school approved” secular conduct, the District Court should have 

applied strict scrutiny. The School District has not satisfied that 

exacting standard here.  

As to the burdens, the Supreme Court has long held that being 

forced to choose between following religious beliefs and forfeiting 
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benefits, on the one hand, and abandoning religious beliefs in order to 

obtain a benefit, on the other, is an impermissible burden on religious 

beliefs. But the District Court ignored this fundamental principle. 

Instead, the District Court concluded that Larissa’s religious beliefs are 

merely “subjective” and “emotional” and not worthy of protection. In the 

end, Larissa held firm to her beliefs and chose not to attend the once in 

a lifetime event that her family from South Dakota had traveled to see. 

The District Court’s conclusions on Larissa’s Free Exercise claims were 

fundamentally flawed and should be reversed.  

3. Free Speech  

All across the District, graduation ceremonies were opened up to a 

variety of expressive purposes — honor stoles to express academic 

achievement, U.S. Air Force stoles to express support for the military, 

breast cancer awareness stickers to support other secular messages. 

Once a forum is opened up for expressive purposes, the government 

cannot deny speech discussing those same subjects just because it is 

expressed from a religious viewpoint. That is viewpoint discrimination, 

which is rarely permissible and subject to the highest levels of scrutiny. 

Larissa’s beaded cap, eagle plume, and medicine wheel were given to 
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her to honor her academic achievement and great accomplishment of 

finishing high school. For Native Americans, graduating high school is 

an immensely important achievement given the low graduation rate for 

Native people, not to mention the history of forced educational 

assimilation. Just like an honor stole, Native American families all 

across the country have unique religious and cultural traditions to 

honor their sons and daughters for their academic achievement. Once 

schools permit some students to express their academic achievement, 

the law requires that they allow a religious viewpoint on academic 

achievement as well. Larissa was denied that right and the District 

Court’s conclusion that the graduation dress code was content and 

viewpoint neutral was improper.  

4. Permission to Amend  

Lastly, the District Court erred in denying Plaintiffs’ request for 

leave to amend to cure the deficiencies identified in the District Court’s 

order. Although the District Court expressly stated that its dismissal 

was based on Plaintiffs’ insufficient factual allegations, it did not permit 

Plaintiffs the opportunity to remedy those factual allegations, and 

simply assumed that they could not. This ruling was not consistent with 
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the policy of extreme liberality under Rule 15(a)(2) and should be 

reversed. 

VI. ARGUMENT 

A. Standards of Review 

A dismissal for failure to state a claim pursuant to Rule 12(b)(6) is 

reviewed de novo. See Wilson v. Lynch, 835 F.3d 1083, 1090 (9th Cir. 

2016). A district court’s denial of a request for leave to amend is 

reviewed for abuse of discretion. Hoang v. Bank of Am., N.A., 910 F.3d 

1096, 1102 (9th Cir. 2018). 

B. The District Court Erred in Construing Plaintiffs’ Factual 
Allegations Against the Plaintiffs on a Motion to Dismiss 

The District Court made a threshold determination that Plaintiffs’ 

factual allegations that the District granted exceptions to other 

students in the district were “not plausible” under Iqbal, and thus not 

entitled to the presumption of truth. ER-18-22. In reaching this 

conclusion, the District Court engaged in its own independent 

speculation as to the facts that occurred at the graduation and drew 

factual inferences adverse to the Plaintiffs, which was clearly improper 

when deciding a Rule 12(b)(6) motion. This fundamental error then 

shaped virtually all of the District Court’s subsequent analysis as to 
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Plaintiff’s claims, and thus this error warrants reversal of the District 

Court’s decision. 

When evaluating a Rule 12(b)(6) motion, the Court must “assume 

all factual allegations are true and construe them in the light most 

favorable to the plaintiff.” Frudden v. Pilling, 742 F.3d 1199, 1202 (9th 

Cir. 2014) (citation omitted). Courts also presume that the general 

allegations in the complaint “embrace those specific facts that are 

necessary to support a claim,” Syed v. M-I, LLC, 853 F.3d 492, 499 n.4 

(9th Cir. 2017), and generally view “with disfavor” Rule 12(b)(6) 

dismissals, Broam v. Bogan, 320 F.3d 1023, 1028 (9th Cir. 2003). “A 

claim has facial plausibility when the plaintiff pleads factual content 

that allows the court to draw the reasonable inference that the 

defendant is liable for the misconduct alleged.” Ashcroft v. Iqbal, 556 

U.S. 662, 678 (2009). 

Plaintiffs’ First Amended Complaint alleged that other students 

within the district were granted exemptions from the graduation dress 

code, including that another student in the district was permitted to 

wear a breast cancer awareness sticker on his graduation cap. ER-98; 

ER-115-16. In support of that allegation, Plaintiffs included a 
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photograph of this student at the graduation ceremony with this sticker 

on his cap. ER-116. Additionally, Plaintiffs alleged that other students 

were permitted to “express their educational achievement by wearing 

cords, sashes, medals, and other items for their graduation ceremony,” 

and that, upon information and belief, other students in the district 

“had adorned graduation caps or wore prohibited items on their person 

during their graduation ceremonies.” ER-116-17. These allegations were 

also supported by the graduation dress code itself, which permitted 

exceptions for certain “school approved” items. ER-152. Indeed, as the 

District Court noted, the District itself asserted that they offered 

Larissa an accommodation. ER-13, n.8.  

Rather than taking these allegations as true and reasonably 

inferring that students were given exceptions, however, the District 

Court instead undertook its own speculative determination as to what 

occurred at the graduation ceremony. With regard to the student in the 

photograph, the District Court speculated that it was:  

more plausible that the pictured student passed by his own high 
school’s Assistant Principal with two caps, one decorated and one 
not, or that the student had a sticker somewhere on his person, 
and that the student either placed the sticker on his cap without 
permission or replaced the unadorned cap with a cap adorned with 
the sticker after the ceremony. 
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ER-21. This speculation as to what might have occurred at the 

graduation violated the District Court’s obligation to construe material 

facts “in the light most favorable to the plaintiff.” Frudden, 742 F.3d at 

1202. Plaintiffs have alleged that the student was permitted to adorn 

his cap with a breast cancer awareness sticker and have even provided 

a photograph showing the sticker on his cap in the graduation venue. 

Plaintiffs were entitled to have those allegations treated as true at the 

Rule 12(b)(6) stage. The District Court also did not give any weight to 

the other exemptions that were identified in the complaint, finding 

Plaintiffs’ allegations were not based on facts “peculiarly within the 

possession and control,” of the Defendants. ER-19. But the District’s 

decisions to grant or deny exemptions to the graduation dress code, as 

well as the District’s process and criteria for approving cords and stoles, 

are facts that are peculiarly within the District’s control, and are facts 

that Plaintiffs would have sought through discovery.  

The District Court also faulted Plaintiffs for relying on a “single 

unauthenticated photograph,” ER-19-20, but Plaintiffs are not required 

to “authenticate” evidence at the pleading stage; rather, “a short and 

plain statement of the claim showing that the pleader is entitled to 
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relief” is sufficient. Bell Atl. Corp. v. Twombly, 550 U.S. 544, 555 (2007). 

Plaintiffs also did not rely on a single photo; Plaintiffs pointed to the 

policy that contained explicit exceptions as well as the fact that Larissa 

was offered an exception to the policy. Taken in context, it is more 

plausible that this student was granted an exception and, at bare 

minimum, that the policy itself provides for exceptions.  

Likewise, the District Court found that since the student was not 

named in the complaint, “there is no way of determining whether or not 

the student wore the augmented cap during the graduation ceremony.” 

ER-20. But it is neither necessary nor appropriate to make this type of 

factual determination at the Rule 12(b)(6) stage, before any evidence 

has been introduced and before any discovery has taken place. Finally, 

the District Court also repeatedly relied upon the District’s refusal to 

allow seminary students an exemption from the graduation dress policy 

as further evidence of the implausibility of Plaintiffs’ allegations, see 

ER-12; ER-21; ER-40; ER-54, but the only information about that 

incident is a single sentence in the letters the District’s counsel sent 

prior to the graduation. 

The District Court’s improper threshold determination that 
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Plaintiff’s factual allegations were not “plausible” then shaped all of the 

Court’s subsequent analysis regarding Plaintiffs’ claims. For example, 

once the Court had disregarded Plaintiffs’ allegations about the 

exceptions to the graduation dress code, the Court concluded that the 

District’s graduation dress code was content neutral, viewpoint neutral, 

and generally applicable, and those determinations then affected the 

court’s analysis of Plaintiffs’ free speech claim, ER-40-44, and free 

exercise claim, ER-46-52. As explained in more detail below, if the 

District Court had properly treated Plaintiffs’ allegations regarding the 

exceptions to the graduation dress code that were granted to other 

students as true, higher standards of scrutiny should have been applied 

to Plaintiffs’ constitutional claims. The District Court’s failure to apply 

the proper standard for a Rule 12(b)(6) motion is an error that 

permeated the court’s ruling and which warrants reversal. 

C. The District Court Erred in Dismissing Plaintiffs’ Free 
Exercise Claim 

The District Court erred in dismissing Plaintiffs’ Free Exercise 

claim because Plaintiffs have sufficiently alleged that the District’s 

graduation dress code was not neutral and generally applicable with 

respect to religion, and therefore the District Court applied the wrong 
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level of scrutiny.  

1. The Supreme Court Has Made Clear That Policies 
That Are Not Neutral and Generally Applicable With 
Respect to Religion are Subject to Strict Scrutiny  

The Free Exercise Clause of the First Amendment, applicable to 

the States under the Fourteenth Amendment, provides, “Congress shall 

make no law . . . prohibiting the free exercise” of religion. U.S. Const. 

Amend. I; Fulton v. City of Philadelphia, 141 S. Ct. 1868, 1876 (2021). 

“[L]aws incidentally burdening religion are ordinarily not subject to 

strict scrutiny under the Free Exercise Clause so long as they are 

neutral and generally applicable.” Fulton, 141 S. Ct. at 1876. But 

“government regulations are not neutral and generally applicable, and 

therefore trigger strict scrutiny under the Free Exercise Clause, 

whenever they treat any comparable secular activity more favorably 

than religious exercise.” Tandon v. Newsom, 141 S. Ct. 1294, 1296 

(2021). And the Government fails to act neutrally when it proceeds in a 

manner “intolerant of religious beliefs or restricts practices because of 

their religious nature.” Fulton, 141 S. Ct. at 1877. 
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The District Court’s conclusion that the District’s graduation 

dress code is both neutral and generally applicable is misplaced in light 

of this Supreme Court precedent.  

2. The District’s Graduation Dress Code is Not Generally 
Applicable and is Subject to Strict Scrutiny  

The District Court’s conclusion that the graduation dress code was 

neutral and generally applicable, ER-46-48, is flawed for several 

reasons. As an initial matter, the District Court improperly changed the 

premise of the analysis by narrowing the scope of the District’s 

graduation dress code. The graduation dress code, as written, broadly 

prohibited students from decorating “their gown or cap.” ER-152 

(emphasis added). Yet, the District Court’s analysis focused solely on 

the cap. See, e.g., ER-47 (policy at issue regarding “graduation caps”); 

ER-48 (“dress code also prohibited secular speech as it was a blanket 

prohibition on the decoration of graduation caps.”). The proper focus 

should have been on whether the graduation dress code: (1) provided “a 

mechanism for individualized exemptions[;]” or (2) prohibited “religious 

conduct while permitting secular conduct that undermines the 

government’s asserted interests in a similar way.” Fulton, 141 S. Ct. at 

1877.  
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“A law is not generally applicable if it invites the government to 

consider the particular reasons for a person’s conduct by providing a 

mechanism for individualized exemptions.” Fulton, 141 S. Ct. at 1877. 

In Fulton, the Supreme Court held that the 

creation of a formal mechanism for granting exceptions renders a 
policy not generally applicable, regardless whether any exceptions 
have been given, because it invite[s] the government to decide 
which reasons for not complying with the policy are worthy of 
solicitude, Smith, 494 U.S. at 884, 110 S. Ct. 1595—here, at the 
Commissioner’s “sole discretion.” 

Id. at 1879.  

 A policy “also lacks general applicability if it prohibits religious 

conduct while permitting secular conduct that undermines the 

government’s asserted interests in a similar way.” Fulton, 141 S. Ct. at 

1877. The complaint plausibly alleged that the District’s graduation 

dress code contained a mechanism for exceptions and treated 

comparable secular activity more favorably than religious exercise.  

i. The Graduation Dress Code Contained 
Individualized Exemptions Seemingly at the Sole 
Discretion of the District  

 While the graduation dress code broadly prohibited students from 

decorating “their gown or cap[,]” ER-152, it is clear that the District 

would permit certain forms of expression to be worn at graduation and 
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that the graduation dress code therefore contained exceptions. Explicit 

exceptions were made for “a school medallion and school approved 

honor cords and stoles[.]” ER-10; ER-152. Further, the District admitted 

that it has “worked with any family when issues have arisen related to 

the commencement dress code to find a workable solution[.]” ER-147. 

The District would even have permitted Larissa to wear the eagle 

plume in her hair, or as other jewelry over her robe. ER-12; ER-147. 

Consistent with these exceptions, the Complaint contained allegations 

that “[o]ther students in the Dysart School District were permitted to 

express their educational achievement by wearing cords, sashes, 

medals, and other items for their graduation ceremony.” ER-116. It 

appears that only religious exceptions were denied. ER-12 (District also 

denied “seminary students” a requested exception); ER-161 (same); see 

also ER-36 (noting other religious exemptions were denied).  

 Exemptions were also given to the District’s graduation dress code 

in the form of school medallions and school approved honor cords and 

stoles, and other exceptions. ER-10; ER-147; ER-152. The District Court 

failed to give these exceptions any weight, contrary to Supreme Court 

precedent. Had the District Court permitted this case to move to 
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discovery, Plaintiffs would have shown that a number of exceptions 

were given to the policy. Students in the District were, for example, 

permitted to wear stoles bearing the names and logos of branches of the 

military, national groups and organizations, and some students also 

were permitted to decorate their cap with different color tassels. See 

Section IV(D), supra. The Court can presume that the general 

allegations in the complaint embrace these specific facts necessary to 

support the complaint. Syed, 853 F.3d at 499 n.4. 

The Complaint also alleged that despite the District wide 

graduation dress code, “another student in the School District was not 

denied entry, but rather permitted to wear what appears to be a breast 

cancer awareness sticker on his graduation cap[.]” ER-115. Rather than 

construe these allegations “in the light most favorable” to the Plaintiffs, 

Frudden, 742 F.3d at 1202, the District Court instead concluded it was 

“more plausible” that the student had two caps, or that the student 

carried a sticker and either placed the sticker on his cap without 

permission or replaced the unadorned cap with a cap adorned with the 

sticker after the ceremony. ER-21.  
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As explained above, the District Court’s plausibility analysis was 

improper in deciding a Rule 12(b)(6) motion. The Complaint sufficiently 

pled that the District permitted many forms of secular exemptions to 

the graduation dress code. ER-10; ER-115; ER-147; ER-152. Rather 

than permit discovery to uncover the District’s process to approve 

exceptions for school medallions and school approved honor cords and 

stoles, the District court improperly narrowed the policy to caps, even 

though caps also had different exceptions. See Dahl v. Bd. of Trustees of 

W. Michigan Univ., 15 F.4th 728, 733 (6th Cir. 2021) (court should “put 

front and center the terms of the policy itself”). At the motion to dismiss 

stage, this was inappropriate because the allegations in the complaint, 

when construed in Plaintiffs’ favor, allow the court to draw the 

reasonable inference that the District’s graduation dress code had many 

exceptions.  

ii. The Graduation Dress Code Permitted 
Comparable Secular Conduct 

“A law also lacks general applicability if it prohibits religious 

conduct while permitting secular conduct that undermines the 

government’s asserted interests in a similar way.” Fulton, 141 S. Ct. at 

1877. Said another way, “government regulations are not neutral and 
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generally applicable . . . whenever they treat any comparable secular 

activity more favorably than religious exercise.” Tandon, 141 S. Ct. at 

1296. Whether “two activities are comparable for purposes of the Free 

Exercise Clause must be judged against the asserted government 

interest that justifies the regulation at issue.” Id. Here, the District 

treats comparable secular activity more favorably than Larissa’s 

religious exercise.  

The District’s graduation dress code had a variety of exceptions, as 

explained above. The District explained that its purported interests 

that justified its graduation dress code were: preserving the sanctity of 

the ceremony, honoring the achievements of all students, showing 

respect for the formality of the ceremony, showing unity for the 

graduating class, and avoiding disruption and controversy of the 

ceremony that would occur if students are permitted to alter their cap 

or gown. ER-11-12; ER-146-47. The District’s asserted interests, 

however, are undermined by its various exceptions. For example, 

alterations to the cap and gown are permitted for the honor society, 

U.S. Air Force, various types of tassels, and others. Providing any 

exceptions to the graduation dress code undermines any “unity” interest 
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as well as any “disruption from alterations” interest. And permitting an 

Air Force sash does not avoid controversy. These secular exceptions 

undermine the District’s asserted interests in the same way an eagle 

plume arguably would. See Fulton, 141 S. Ct. at 1877.  

The District Court did not permit the Plaintiff’s to take discovery 

to uncover how the asserted interests of the District are interpreted. 

Larissa’s request to wear her regalia was also entirely consistent with 

the District’s asserted interests of preserving the sanctity of the 

ceremony, honoring the achievements of all students, and respect for 

the formality of the event. The beaded cap and eagle plume were gifted 

to Larissa to “honor her achievement of high school graduation and 

passage into adulthood.” ER-97. For Larissa’s family, it is “tradition for 

all high school graduates to bead caps or wear beaded caps. Beading is a 

cultural and spiritual event for the family.” ER-103. For Native 

American high school graduates, “the beading of the graduation cap 

signifies an important accomplishment and a transition into adulthood.” 

ER-103-04. And “Larissa’s eagle plume was blessed in a religious 

ceremony on the Rosebud Sioux Reservation in South Dakota and later 

presented to Larissa by her paternal grandmother.” ER-104. An eagle 
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feather or plume is given in times of great honor and is meant to signify 

a transition in life, such as graduation. ER-105.  

 The complaint sufficiently pled facts to show that the District 

treated secular conduct more favorably than Larissa’s religious conduct, 

and as such, it was improper to conclude strict scrutiny did not apply.  

3. Plaintiffs Were Coerced and Forced to Choose Between 
Religious Beliefs and the Benefit of the Graduation 
Ceremony  

The District Court concluded that the dress code “did not more 

than incidentally burden the free exercise” of the Walns’ religion. ER-

52. The Free Exercise Clause, however, protects against “indirect 

coercion or penalties on the free exercise of religion, not just outright 

prohibitions.” Trinity Lutheran Church of Columbia, Inc. v. Comer, 137 

S. Ct. 2012, 2022 (2017). Indeed, “[i]t is too late in the day to doubt that 

the liberties of religion and expression may be infringed by the denial of 

or placing of conditions upon a benefit or privilege.” Id. The imposition 

of “a condition upon even a gratuitous benefit inevitably deter[s] or 

discourage[s] the exercise of First Amendment rights.” Id.; see also May 

v. Baldwin, 109 F.3d 557, 563 (9th Cir. 1997) (“putting substantial 

pressure on an adherent to modify his behavior and to violate his beliefs 
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infringes on the free exercise of religion.”).  

So too here, Larissa was forced to choose between exercising her 

religious beliefs and attending one of the most important events in her 

life — graduation. ER-13 n.8 (noting Larissa had to choose not to 

attend); ER-130 (noting Larissa was forced to choose). This is just what 

the Supreme Court has concluded is an improper burden. Fulton, 141 S. 

Ct. at 1890 (Alito, J., concurring) (“It ‘force[d] her to choose between 

following the precepts of her religion and forfeiting benefits, on the one 

hand, and abandoning one of the precepts of her religion in order to 

accept work, on the other hand.’”); Dahl, 15 F.4th at 731 (“a policy that 

forces a person to choose between observing her religious beliefs and 

receiving a generally available government benefit for which she is 

otherwise qualified burdens her free exercise rights”). High school 

graduation is certainly a generally available benefit and Courts have 

recognized that “high school graduation is one of life’s most significant 

occasions.” Lassonde v. Pleasanton Unified Sch. Dist., 320 F.3d 979, 984 

(9th Cir. 2003); see also Griffith v. Butte Sch. Dist. No. 1, 244 P.3d 321, 

336 (Mont. 2010) (delivery of graduation speech was an “important 

benefit”).  
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The Sixth Circuit recently faced a similar situation and properly 

concluded that a Plaintiff may bring a free exercise challenge, “even 

where it does not have a constitutional right to the benefit it alleges is 

being improperly denied or impaired.” Dahl, 15 F.4th at 731-32. The 

Court there concluded that forcing a student to choose between 

following their religious beliefs or participating in intercollegiate sports 

was an impermissible burden. Id. Graduation, just like intercollegiate 

sports, is a generally available benefit that Larissa was qualified to 

participate in, and forcing her to choose between her religious beliefs 

and graduation is an impermissible burden. Id. The District Court 

failed to address this choice. As a consequence of the refusal to wear 

graduation regalia inconsistent with her tradition and religious beliefs, 

Larissa was punished by not being permitted to attend the graduation 

ceremony.  

Rather than address the clear choice Larissa (and seminary 

students) had to make, the District Court went down the path “courts 

have no business addressing” — whether the religious belief asserted in 

a religious freedom case is reasonable. Burwell v. Hobby Lobby Stores, 

Inc., 573 U.S. 682, 724 (2014). “[R]eligious beliefs need not be 
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acceptable, logical, consistent, or comprehensible to others in order to 

merit First Amendment protection.” Fulton, 141 S. Ct. at 1876. Yet, the 

District Court concluded that Plaintiff’s “sincere desire to wear her 

adorned cap to honor her culture and religion” was merely a “subjective, 

emotional religious experience,” and being forced to choose between 

graduation and wearing religious regalia was merely an “incidental” 

burden. ER-51. It was not for the Court “to say that the line [she] drew 

was an unreasonable one.” Burwell, 573 U.S. at 725 (quoting Thomas v. 

Review Bd. of Indiana Emp’t Security Div., 450 U.S. 707, 715 (1981)). 

The Court was limited to determining whether the line drawn was “an 

honest conviction,” id., and here it clearly was.  

Larissa, an enrolled member of the federally recognized Sisseton 

Wahpeton Oyate, has long participated in the cultural, traditional, and 

religious practices of her tribal nation and her father’s tribal nation. 

ER-102. On the Rosebud Sioux Reservation (the home of Bryan’s tribe), 

it is tradition for all high school graduates to bead caps or wear beaded 

caps.12 ER-103. In anticipation of graduation, Bryan began the cultural 

and religious practice of traditionally beading Larissa’s graduation cap 

                                                           
12 This is not so different from a Muslim hijab (headscarf), a Sikh 
turban, or a Jewish kippah.  
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over the course of 48 hours. ER-103. Beading often begins with praying 

and smudging, a religious practice involving the burning of sage or 

other medicinal plants. ER-103. In the case of high school graduates, 

the beading of the graduation cap signifies an important 

accomplishment and a transition into adulthood. ER-103-04.  

Larissa was also honored with an eagle plume to be worn on her 

graduation cap. ER-104. Larissa’s eagle plume was blessed in a 

religious ceremony on the Rosebud Sioux Reservation in South Dakota 

and later presented to Larissa by her paternal grandmother. ER-104. 

The significance of eagle feathers to Native American religious beliefs 

and practices is well established in the law. See e.g., United States v. 

Dion, 476 U.S. 734, 741 (1986) (“The golden eagle is important in 

enabling many Indian tribes . . . to continue ancient customs and 

ceremonies that are of deep religious or emotional significance to 

them.”); McAllen Grace Brethren Church v. Salazar, 764 F.3d 465, 472 

(5th Cir. 2014) (“[T]he eagle feather is sacred to the religious practices 

of many American Indians.”). For the Walns, the eagle plume must be 

worn on the cap and to cover it up under a gown or cap would desecrate 

or disrespect it (and therefore its sacredness). ER-105. Larissa’s cap 
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also included a medicine wheel — a sacred symbol that represents 

various religious and spiritual aspects of the universe. ER-106.  

 The significance of the beaded cap, with eagle plume and medicine 

wheel, cannot be overstated. The history of education for Native 

Americans is fraught. Native American youth have one of the lowest 

graduation rates of any demographic in the United States. ER-98. This 

is rooted in 100-plus years of federal Indian policy aimed at destroying 

indigenous identity and forcing Native Americans to assimilate into 

American culture. ER-98. Bryan and Larissa have a personal 

connection to this history—their relatives were taken from their family 

and forced to live in a boarding school. ER-99. Given this history, high 

school graduation is a deeply significant event in Native American 

culture and religion and many students are honored with eagle feathers 

or plumes for this event. ER-99. The eagle plume signifies the strength 

it took to reach this milestone and the resilience it will take to continue 

into the next stages of life. ER-99. Even though this practice may not be 

“logical, consistent, or comprehensible” to the District Court, that does 

not mean it does not merit protection. Fulton, 141 S. Ct. at 1876. 
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Many states have recognized the significance of wearing eagle 

feathers at graduation, including now Arizona. See Ariz. Rev. Stat. Ann. 

§ 15-348;13 Cal. Educ. Code § 35183.1; Mont. Code Ann. § 2-1-315; N.D. 

Cent. Code Ann. § 15.1-19-28; Or. Rev. Stat. Ann. § Ch. 45, § 1; S.D. 

Codified Laws § 13-1-66; Wash. Rev. Code Ann. § 28A.600.500. The 

National Congress of American Indians, the oldest and largest national 

organization of American Indian and Alaska Native tribal governments, 

passed a resolution addressing the importance of this issue for Native 

Americans.14 The resolution recognizes that every year Native 

Americans “are given eagle feathers to be worn at graduation 

ceremonies as a form of practice and expression of spiritual and 

religious beliefs.” Supra, footnote 14. For many Native students, 

“receiving an eagle feather in recognition of high school graduation is as 

significant as earning the diploma.” Id.  

Yet, the District Court brushed that all aside, concluding that 

being forced to choose between these sacred and traditional items and 

                                                           
13 Arizona’s law became effective on April 20, 2021. 
14 See National Congress of American Indians Resolution #SD-15-006, 
In Support of Allowing Native Students to Wear Eagle Feathers at high 
School Graduation (Oct. 18-23, 2015), 
https://www.ncai.org/attachments/Resolution_HbagAuSKnphEdkdCOE
BsZFOvRqiiouBqVfVmvxtmvkHdGBKeGmv_SD-15-006.pdf. 
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graduation was merely “incidental.” The District Court’s conclusion is 

under the guise of conducting a burden analysis, but in reality it was 

examining the reasonableness of Plaintiff’s beliefs. It is not, however, 

for the Court’s “to say that their religious beliefs are mistaken or 

insubstantial.” Burwell, 573 U.S. at 725. The question is whether 

Larissa has “an honest conviction,” Burwell, 573 U.S. at 725, and 

whether she was forced to choose between following her convictions and 

forfeiting benefits, on the one hand, and abandoning those convictions 

in order to accept the benefits on the other hand. Fulton, 141 S. Ct. at 

1890 (Alito, J., concurring).  

The Complaint contained more than sufficient allegations to 

plausibly show that Larissa had honest convictions and that she was 

forced to choose between those convictions and accepting the benefit of 

the graduation ceremony. It was improper to dismiss the complaint at 

this stage.  

4. Defendants Have no Compelling Interest and Did Not 
Utilize Narrowly Tailored Means 

As discussed above, the District’s purported interests were far 

from compelling, given they were undermined by their own exceptions. 

The District has no compelling interest in advancing some students’ 
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interests in educational achievement, but not Plaintiffs’ religious and 

cultural beliefs about educational achievement. See Good News Club v. 

Milford Cent. Sch., 533 U.S. 98, 113 (2001) (concluding there was no 

compelling interest in complying with Establishment Clause because 

the school made its forum available to others); id. at 114 (“The Good 

News Club seeks nothing more than to be treated neutrally and given 

access to speak about the same topics as are other groups. Because 

allowing the Club to speak on school grounds would ensure neutrality, 

not threaten it, Milford faces an uphill battle in arguing that the 

Establishment Clause compels it to exclude the Good News Club.”).  

Further, the graduation dress code was not the least restrictive 

means of achieving its interest. Thomas v. Rev. Bd. of Indiana Emp. 

Sec. Div., 450 U.S. 707, 718 (1981). As the record shows, other schools 

in Arizona permitted students to wear these religious items, showing 

the District’s graduation dress code was not the least restrictive means 

to further its interests. ER-53; ER-106-07; ER-126; ER-157. 

D. The District Court Erred in Dismissing Plaintiffs’ Free 
Speech Claim 

Plaintiffs’ First Amended Complaint also asserted a viable claim 

for violation of Larissa’s free speech rights under the First Amendment 
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and Fourteenth Amendment of the U.S. Constitution due to the 

District’s refusal to allow Larissa to wear her Native American regalia 

while allowing other students in the district to wear other expressive 

messages on their graduation attire, including stoles bearing military 

logos and a breast cancer awareness sticker. ER-120-24.  

1. School Dress Codes are Analyzed Under Tinker 

Public school students do not “shed their constitutional rights to 

freedom of speech or expression at the schoolhouse gate.” Tinker v. Des 

Moines Indep. Cmty. Sch. Dist., 393 U.S. 503, 506 (1969). This Court 

has recognized four categories of student speech, each governed by a 

specific Supreme Court case: (1) “vulgar, lewd, obscene, and plainly 

offensive speech” is governed by Bethel Sch. Dist. No. 403 v. Fraser, 478 

U.S. 675 (1986)]; (2) “school-sponsored speech” is governed by 

Hazelwood Sch. Dist. v. Kuhlmeier, 484 U.S. 260 (1988); (3) “speech 

promoting illegal drug use” is governed by Morse v. Frederick, 551 U.S. 

393 (2007); and (4) “speech that falls into none of these categories” is 

governed by Tinker v. Des Moines Indep. Cmty. Sch. Dist., 393 U.S. 503 

(1969). C.R. v. Eugene Sch. Dist. 4J, 835 F.3d 1142, 1148-49 (9th Cir. 

2016) (alteration marks omitted); see also Chandler v. McMinnville Sch. 
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Dist., 978 F.2d 524, 529 (9th Cir. 1992). The Ninth Circuit has treated 

challenges to school dress codes and to restrictions on student clothing 

as falling within the fourth category and analyzed them under Tinker. 

See Jacobs v. Clark Cnty. Sch. Dist., 526 F.3d 419, 429 (9th Cir. 2008) 

(“Tinker must guide our analysis of this case”); Dariano v. Morgan Hill 

Unified Sch. Dist., 767 F.3d 764, 776 (9th Cir. 2014) (“We analyze the 

students’ claims under the well-recognized framework of Tinker . . .”).  

Under a Tinker analysis, the standard of scrutiny depends upon 

whether the restriction is content neutral and viewpoint neutral. See 

Jacobs, 526 F.3d at 429-32; see also id. at 431 n.26 (“viewpoint-based 

and content-based restrictions on speech are, for the most part, equally 

pernicious and, thus, restrictions of either variety must ordinarily be 

subjected to the same degree of scrutiny”). Viewpoint-based or content-

based restrictions are subject to a heightened standard of scrutiny 

under Tinker, which considered whether the restrictions would 

“substantially interfere with the work of the school or impinge upon the 

rights of other students.” Id. at 429-31 (quoting Tinker, 393 U.S. at 

509). More recently, this Court has applied strict scrutiny to content-

based restrictions on student speech, which requires that the restriction 
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must be “a narrowly tailored means of serving a compelling state 

interest.” Frudden, 742 F.3d at 1207.15 Viewpoint-neutral and content-

neutral restrictions on student speech are given intermediate scrutiny, 

under which a restriction will only be upheld if “(1) it furthers an 

important or substantial government interest; (2) the governmental 

interest is unrelated to the suppression of free expression; and (3) the 

incidental restriction on alleged First Amendment freedoms is no 

greater than is essential to the furtherance of that interest.” Jacobs, 

526 F.3d at 434 (quotation marks omitted). 

Although this Court has frequently not applied a forum analysis 

in cases of student speech and student dress codes, this Court has, in 

some cases, assumed without deciding that a student graduation is a 

limited public forum. See, e.g., Nurre v. Whitehead, 580 F.3d 1087, 1094 

(9th Cir. 2009). Under a forum analysis, viewpoint discrimination is 

“impermissible no matter the forum.” Id. at 1095 n.6.  

2. Plaintiffs Pled a Viable Claim for Violation of 
Larissa’s Free Speech Rights 

Plaintiffs have pled a viable claim for violation of Larissa’s free 

                                                           
15 As the Court acknowledged in Jacobs, the Tinker decision did not use 
the term “strict scrutiny” because it was not in common parlance at the 
time. 526 F.3d at 429 n.24. 
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speech rights. First, Larissa’s wearing of an eagle plume and beaded 

cap are expressions of her religious and cultural beliefs, see ER-103-06, 

which is conduct “unquestionably protected by the First Amendment.” 

Jacobs, 526 F.3d at 428 n.21. Similar to honor cords and stoles, the 

plume and cap also represent Larissa’s educational achievement of 

graduating high school. ER-97. Larissa’s wearing of her regalia was a 

“silent, passive expression” of her cultural and religious beliefs, and 

thus involves “direct, primary First Amendment rights akin to ‘pure 

speech.’” Tinker, 393 U.S. at 508; ER-121. 

Second, the District’s restrictions on Larissa’s expressive attire 

are governed by Tinker. See Jacobs, 526 F.3d at 429 (applying Tinker to 

school dress code); see also Dariano, 767 F.3d at 776 (analyzing 

restriction on student clothing under Tinker). Larissa’s expressive 

activity does not fall into the other three categories of student speech 

identified by this Court, because it is not “vulgar, lewd, obscene, [or] 

plainly offensive,” C.R., 835 F.3d at 1142, it was not “speech promoting 

illegal drug use,” id., and it was not “school-sponsored speech,” id., 

because no reasonable observer would “erroneously attribute[]” the 

expressive message communicated by her Native American religious 
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regalia to the school, Hazelwood Sch. Dist., 484 U.S at 271. 

Third, the District’s restriction on Larissa’s speech was content-

based and viewpoint-based. Similar to Good News Club, 533 U.S. at 

108, the District here opened up graduation for a variety of expressive 

purposes. The District (1) granted exceptions to other students to 

express their educational achievements by wearing cords, sashes, 

medals and other items, ER-116, and (2) granted exceptions to other 

students in the district to have messages expressing other viewpoints 

on their graduation attire, including a breast cancer awareness sticker, 

ER-122-24. Indeed, as explained above, the District permitted other 

students to wear stoles over their graduation robes which displayed the 

names and logos of branches of the military and other expressive 

messages. Plaintiffs here just sought “to address a subject otherwise 

permitted under the rule,” Good News Club, 533 U.S. at 109, academic 

achievement, but just “from a religious standpoint.” Id. And the 

Supreme Court has long held that “speech discussing otherwise 

permissible subjects cannot be excluded from a limited public forum on 

the ground that the subject is discussed from a religious viewpoint.” Id. 

at 112.  
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Plaintiffs have thus pled content-based and viewpoint-based 

restrictions. See Turner Broad. Sys., Inc. v. F.C.C., 512 U.S. 622, 643 

(1994) (“laws that by their terms distinguish favored speech from 

disfavored speech on the basis of the ideas or views expressed are 

content based”). The District’s restrictions are thus subject to strict 

scrutiny. Frudden, 742 F.3d at 1206-07. 

Fourth, the District’s restrictions cannot survive strict scrutiny or 

intermediate scrutiny because there is no compelling, important, or 

substantial government interest that would allow some students to 

wear breast cancer awareness stickers and military logos on their 

graduation attire but not Native American religious attire. ER-123-24; 

ER-134. Larissa’s silent expressive activity was also not disruptive to 

any legitimate pedagogical interest. ER-134. Similarly, if a limited 

public forum analysis were applied to the graduation ceremony, 

Plaintiffs have pled facts showing viewpoint discrimination, which is 

“impermissible no matter the forum.” Nurre, 580 F.3d at 1095 n.6. 

Plaintiffs’ have also adequately alleged that the District’s restrictions 

were not “reasonable in light of the purpose served” by a graduation 

ceremony, because there is no legitimate interest that would allow 
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cancer awareness stickers and military stoles but not Native American 

regalia. Nurre, 580 F.3d at 1094; see also Good News Club, 533 U.S. at 

113. Plaintiffs have thus stated a valid claim for a free speech violation. 

3. The District Court Erred in Dismissing Plaintiffs’ Free 
Speech Claim 

The District Court made three errors in dismissing Plaintiffs’ free 

speech claim. First, the District Court incorrectly determined that the 

District’s graduation dress code was content neutral and viewpoint 

neutral. See ER-40; ER-44. In reaching this conclusion, the District 

Court improperly disregarded Plaintiffs’ factual allegations that other 

students in the district were permitted to wear expressive messages, 

including a breast cancer awareness sticker and stoles bearing 

expressive messages, ER-122-24; ER-116, and instead ruled as a matter 

of law that the District’s policy was content and viewpoint neutral.16 See 

Jacobs, 526 F.3d at 432 (“mere assertion of a benign purpose is 

                                                           
16 The district court also appears to have relied on the fact that “the 
District had also denied a request from ‘seminarians’ that they be 
exempted from the dress code,” ER-40, but there is no evidence in the 
record as to what exemption the seminarians requested or why their 
request was rejected. Moreover, the fact that the District prohibited 
other religious messages could actually support a finding that the 
District engaged in viewpoint and content-based discrimination 
between secular and religious expression. See Good News Club, 533 
U.S. at 107 (religion-based exclusion from forum constitutes viewpoint 
discrimination). 
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insufficient to conclusively establish a regulation’s content-

neutrality”).17 The District Court further erred in applying intermediate 

scrutiny, rather than strict scrutiny, to Plaintiffs’ claims because 

content based and viewpoint based discrimination are “equally 

pernicious.” See Jacobs, 526 F.3d at 430-35; see also id. at 431 n.26; ER-

43-44. 

Second, in applying an intermediate scrutiny analysis, the District 

Court erred by failing to acknowledge Plaintiffs’ allegations regarding 

the types of messages that were or were not allowed in determining 

whether there were “important interests” underlying the District’s 

policy. The District Court relied on the District’s attorneys’ statements 

that the purpose of the policy was to “honor the academic achievements 

of all students,” “preserve the sanctity of the ceremony,” and “to avoid 

disruption,” ER-43, but none of those asserted interests would explain 

why a student would be permitted to wear a stole showing the logo of 

the United States Air Force over their robe, or a sticker supporting 

                                                           
17 The District’s graduation dress code broadly prohibited students from 
decorating “their gown or cap” but contained exceptions for “school 
approved honor cords and stoles[.]” ER-152 (emphasis added). However, 
there is no evidence yet in the record as to what standards the District 
applied in approving expressive messages on stoles, which further 
militates against a ruling as a matter of law that the policy was content 
and viewpoint neutral. 
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breast cancer awareness on their cap, but not an eagle plume or 

traditional beading. The District Court’s interests analysis simply 

ignored Plaintiffs’ factual allegations as to how the District 

discriminated between different types of expressive messages. See ER-

44 (incorrectly stating that “all expressive speech . . . was prohibited by 

the dress code”). At a minimum, further discovery and fact development 

was needed as to the District’s claimed governmental interests 

underlying their speech restrictions before the validity and sufficiency 

of these interests could be determined. See Turner Broad. Sys., 512 U.S. 

at 642 (determining whether restriction is content based “is not always 

a simple task,” which considers whether the restriction was adopted 

“because of agreement or disagreement with the message it conveys”) 

(alteration marks omitted); Jacobs, 526 F.3d at 432-33 (considering 

evidence offered at the summary judgment stage regarding purpose of 

school dress code). 

Lastly, the District Court also erred in finding that “[a]ny 

expressive speech at the Valley Vista High School graduation ceremony 

was school-sponsored speech.” ER-43. This Court has previously found 

that challenges to student dress codes and restrictions on adornments 
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worn by students do not involve school-sponsored speech. See Jacobs, 

526 F.3d at 429; Chandler, 978 F.2d at 530 (“[t]he buttons expressed the 

personal opinion of the students wearing them”). Larissa’s wearing of 

Native American regalia would unquestionably be understood as a 

personal expression of her own religious and cultural beliefs, not an 

expressive message that would be “erroneously attributed to the 

school.” Hazelwood Sch. Dist., 484 U.S at 271; see also Bd. of Educ. of 

Westside Cmty. Sch. v. Mergens, 496 U.S. 226, 250 (1990) (“The 

proposition that schools do not endorse everything they fail to censor is 

not complicated.”). Larissa’s speech here also bears no resemblance to 

Hazelwood, which involved a school’s editorial control of a school 

newspaper that was part of the school curriculum. Id. at 268. Rather, 

this case more closely resembles Tinker, where the school district 

prohibited students from wearing black arm bands to school in protest 

of the Vietnam war. 393 U.S. at 504. Larissa was similarly prohibited 

from wearing adornments on her clothing, which was a silent, passive, 

expressive activity that would be understood as an expression of her 

own beliefs. 

Moreover, even if this case did involve school-sponsored speech, 
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Plaintiffs have still stated a viable claim because even under 

Hazelwood, the Court must conduct a forum analysis. Hazelwood Sch. 

Dist., 484 U.S. at 267-68. As discussed above, the District’s graduation 

dress code fails the forum analysis because it discriminates based on 

viewpoint. And finally, the District’s speech restrictions were not 

“reasonably related to legitimate pedagogical concerns.” Id. at 273. 

There is “no valid educational purpose,” id., that would justify allowing 

students to wear military logos and breast cancer awareness stickers 

but not eagle feathers or traditional Native American beading. At a 

minimum, the “educational purpose” of the District’s restrictions is a 

disputed factual issue that was premature to resolve at the pleadings 

stage. Thus, for all of these reasons, Plaintiffs stated a valid claim for 

violation of Larissa’s constitutional free speech rights. 

E. The District Court Erred in Denying Plaintiffs’ Request to 
Amend 

The District Court additionally erred in denying Plaintiffs’ request 

for leave to amend. ER-59-60. Rule 15(a)(2) requires district courts to 

“freely give leave [to amend] when justice so requires.” Fed. R. Civ. P. 

15(a)(2). “This policy is to be applied with extreme liberality.” Hoang, 

910 F.3d at 1102 (quotation omitted). “Dismissal with prejudice and 
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without leave to amend is not appropriate unless it is clear on de novo 

review that the complaint could not be saved by amendment.” Id. “[A] 

district court should grant leave to amend even if no request to amend 

the pleading was made, unless it determines that the pleading could not 

possibly be cured by the allegation of other facts.” Lopez v. Smith, 203 

F.3d 1122, 1127 (9th Cir. 2000) (en banc). 

Plaintiffs in this case expressly requested the opportunity to 

amend their complaint if the District Court found any claims to be 

inadequately pled. ER-93. If Plaintiffs had been permitted to amend, 

they would have added additional factual allegations about how the 

District allowed other students to display secular, expressive messages 

on their graduation attire, some of which had no identifiable connection 

to the school or academic achievement, as explained in Section IV(D), 

supra. These additional allegations would show that the District treated 

Larissa’s religious activity differently and less favorably than secular 

activity, which subjects such restrictions to strict scrutiny for a free 

exercise analysis, as explained in Section VI(C), supra. These 

allegations would also show that the District’s graduation dress policy 

was not viewpoint or content neutral for purposes of the free speech 
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analysis, and thus subject to a higher standard of scrutiny than was 

applied by the District Court, as explained in Section VI(D), supra. 

Although the District Court specifically acknowledged that its 

dismissal was based on insufficient “factual allegations,” it did not give 

the Plaintiffs any opportunity to cure these deficiencies with additional 

facts, and instead simply presumed that Plaintiffs could not do so. ER-

60. This refusal to permit Plaintiffs to amend was contrary to the policy 

of “extreme liberality” under Rule 15(a)(2) and should be reversed. 

Hoang, 910 F.3d at 1102. 

F. Plaintiffs’ State Law Claims Should Also Be Revived 

The District Court also declined to exercise supplemental 

jurisdiction over Plaintiffs’ state law claims due to its dismissal of all of 

the federal claims. ER-60 (dismissing state law claims without 

prejudice with leave to proceed in state court). But since the District 

Court’s dismissal of Plaintiffs’ federal law claims should be reversed, as 

explained above, Plaintiffs’ state law claims should be revived as well. 

See Wall v. Cnty. of Orange, 364 F.3d 1107, 1112 (9th Cir. 2004). 

VII. CONCLUSION 

For the reasons stated above, the Walns respectfully request that 
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the Court reverse the rulings in the District Court’s Order that 

Plaintiffs have identified as erroneous and also allow Plaintiffs to 

amend their First Amended Complaint. 

 

Respectfully submitted, 
 

Dated: December 3, 2021  s/ Matthew Campbell 
 
Matthew Campbell 
NATIVE AMERICAN RIGHTS FUND 
1506 Broadway 
Boulder, Colorado 80302 
Telephone: (303) 447-8760 
mcampbell@narf.org 

 
Attorneys for Plaintiffs-Appellants 
Larissa Waln and Bryan Waln 
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Amendment I. Establishment of Religion; Free Exercise of..., USCA CONST Amend. I

 © 2021 Thomson Reuters. No claim to original U.S. Government Works. 1

United States Code Annotated
Constitution of the United States

Annotated
Amendment I. Religion; Speech and the Press; Assembly; Petition

U.S.C.A. Const. Amend. I

Amendment I. Establishment of Religion; Free Exercise of Religion; Freedom
of Speech and the Press; Peaceful Assembly; Petition for Redress of Grievances

Currentness

Congress shall make no law respecting an establishment of religion, or prohibiting the free exercise thereof; or abridging the
freedom of speech, or of the press; or the right of the people peaceably to assemble, and to petition the Government for a redress
of grievances.

<Historical notes and references are included in the full text document for this amendment.>

<For Notes of Decisions, see separate documents for clauses of this amendment:>

<USCA Const Amend. I--Establishment clause; Free Exercise clause>

<USCA Const Amend. I--Free Speech clause; Free Press clause>

<USCA Const Amend. I--Assembly clause; Petition clause>

U.S.C.A. Const. Amend. I, USCA CONST Amend. I
Current through P.L. 117-57. Some statute sections may be more current, see credits for details.

End of Document © 2021 Thomson Reuters. No claim to original U.S. Government Works.
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AMENDMENT XIV. CITIZENSHIP; PRIVILEGES AND..., USCA CONST Amend....

 © 2021 Thomson Reuters. No claim to original U.S. Government Works. 1

United States Code Annotated
Constitution of the United States

Annotated
Amendment XIV. Citizenship; Privileges and Immunities; Due Process; Equal Protection;
Apportionment of Representation; Disqualification of Officers; Public Debt; Enforcement

U.S.C.A. Const. Amend. XIV

AMENDMENT XIV. CITIZENSHIP; PRIVILEGES AND IMMUNITIES; DUE
PROCESS; EQUAL PROTECTION; APPOINTMENT OF REPRESENTATION;

DISQUALIFICATION OF OFFICERS; PUBLIC DEBT; ENFORCEMENT

Currentness

Section 1. All persons born or naturalized in the United States, and subject to the jurisdiction thereof, are citizens of the United
States and of the State wherein they reside. No State shall make or enforce any law which shall abridge the privileges or
immunities of citizens of the United States; nor shall any State deprive any person of life, liberty, or property, without due
process of law; nor deny to any person within its jurisdiction the equal protection of the laws.

Section 2. Representatives shall be apportioned among the several States according to their respective numbers, counting the
whole number of persons in each State, excluding Indians not taxed. But when the right to vote at any election for the choice of
electors for President and Vice President of the United States, Representatives in Congress, the Executive and Judicial officers
of a State, or the members of the Legislature thereof, is denied to any of the male inhabitants of such State, being twenty-one
years of age, and citizens of the United States, or in any way abridged, except for participation in rebellion, or other crime, the
basis of representation therein shall be reduced in the proportion which the number of such male citizens shall bear to the whole
number of male citizens twenty-one years of age in such State.

Section 3. No person shall be a Senator or Representative in Congress, or elector of President and Vice President, or hold any
office, civil or military, under the United States, or under any State, who, having previously taken an oath, as a member of
Congress, or as an officer of the United States, or as a member of any State legislature, or as an executive or judicial officer of
any State, to support the Constitution of the United States, shall have engaged in insurrection or rebellion against the same, or
given aid or comfort to the enemies thereof. But Congress may by a vote of two-thirds of each House, remove such disability.

Section 4. The validity of the public debt of the United States, authorized by law, including debts incurred for payment of
pensions and bounties for services in suppressing insurrection or rebellion, shall not be questioned. But neither the United States
nor any State shall assume or pay any debt or obligation incurred in aid of insurrection or rebellion against the United States,
or any claim for the loss or emancipation of any slave; but all such debts, obligations and claims shall be held illegal and void.

Section 5. The Congress shall have power to enforce, by appropriate legislation, the provisions of this article.

<Section 1 of this amendment is further displayed in separate documents according to subject matter,>

<see USCA Const Amend. XIV, § 1-Citizens>
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AMENDMENT XIV. CITIZENSHIP; PRIVILEGES AND..., USCA CONST Amend....

 © 2021 Thomson Reuters. No claim to original U.S. Government Works. 2

<see USCA Const Amend. XIV, § 1-Privileges>

<see USCA Const Amend. XIV, § 1-Due Proc>

<see USCA Const Amend. XIV, § 1-Equal Protect>

<sections 2 to 5 of this amendment are displayed as separate documents,>

<see USCA Const Amend. XIV, § 2,>

<see USCA Const Amend. XIV, § 3,>

<see USCA Const Amend. XIV, § 4,>

<see USCA Const Amend. XIV, § 5,>

U.S.C.A. Const. Amend. XIV, USCA CONST Amend. XIV
Current through P.L. 117-57. Some statute sections may be more current, see credits for details.

End of Document © 2021 Thomson Reuters. No claim to original U.S. Government Works.
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Page 4373 TITLE 42—THE PUBLIC HEALTH AND WELFARE § 1985

until it is satisfied that the affected person, firm, or 
State or local public agency will comply with the rules, 
regulations, and procedures issued or adopted pursuant 
to this order, and any nondiscrimination provisions in-
cluded in any agreement or contract; 

(c) refuse to approve a lending institution or any
other lender as a beneficiary under any program admin-
istered by it which is affected by this order or revoke 
such approval if previously given. 

SEC. 303. In appropriate cases executive departments 
and agencies shall refer to the Attorney General viola-
tions of any rules, regulations, or procedures issued or 
adopted pursuant to this order, or violations of any 
nondiscrimination provisions included in any agree-
ment or contract, for such civil or criminal action as 
he may deem appropriate. The Attorney General is au-
thorized to furnish legal advice concerning this order 
to the Committee and to any department or agency re-
questing such advice. 

SEC. 304. Any executive department or agency af-
fected by this order may also invoke the sanctions pro-
vided in Section 302 where any person or firm, includ-
ing a lender, has violated the rules, regulations, or pro-
cedures issued or adopted pursuant to this order, or the 
nondiscrimination provisions included in any agree-
ment or contract, with respect to any program affected 
by this order administered by any other executive de-
partment or agency. 

PART IV—ESTABLISHMENT OF THE PRESIDENT’S 
COMMITTEE ON EQUAL OPPORTUNITY IN HOUSING 

[Revoked. Ex. Ord. No. 12259, Dec. 31, 1980, 46 F.R. 
1253; Ex. Ord. No. 12892, § 6–604, Jan. 17, 1994, 59 F.R. 
2939.] 

PART V—POWERS AND DUTIES OF THE PRESIDENT’S 
COMMITTEE ON EQUAL OPPORTUNITY IN HOUSING 

SEC. 501. [Revoked. Ex. Ord. No. 12259, Dec. 31, 1980, 46 
F.R. 1253; Ex. Ord. No. 12892, § 6–604, Jan. 17, 1994, 59 F.R. 
2939.] 

SEC. 502. (a) The Committee shall take such steps as 
it deems necessary and appropriate to promote the co-
ordination of the activities of departments and agen-
cies under this order. In so doing, the Committee shall 
consider the overall objectives of Federal legislation 
relating to housing and the right of every individual to 
participate without discrimination because of race, 
color, religion (creed), sex, disability, familial status or 
national origin in the ultimate benefits of the Federal 
programs subject to this order. 

(b) The Committee may confer with representatives
of any department or agency, State or local public 
agency, civic, industry, or labor group, or any other 
group directly or indirectly affected by this order; ex-
amine the relevant rules, regulations, procedures, poli-
cies, and practices of any department or agency subject 
to this order and make such recommendations as may 
be necessary or desirable to achieve the purposes of 
this order. 

(c) The Committee shall encourage educational pro-
grams by civic, educational, religious, industry, labor, 
and other nongovernmental groups to eliminate the 
basic causes of discrimination in housing and related 
facilities provided with Federal assistance. 

SEC. 503. [Revoked. Ex. Ord. No. 12259, Dec. 31, 1980, 46 
F.R. 1253; Ex. Ord. No. 12892, § 6–604, Jan. 17, 1994, 59 F.R. 
2939.] 

PART VI—MISCELLANEOUS 

SEC. 601. As used in this order, the term ‘‘depart-
ments and agencies’’ includes any wholly-owned or 
mixed-ownership Government corporation, and the 
term ‘‘State’’ includes the District of Columbia, the 
Commonwealth of Puerto Rico, and the territories of 
the United States. 

SEC. 602. This order shall become effective imme-
diately. 

[Functions of President’s Committee on Equal Oppor-
tunity in Housing under Ex. Ord. No. 11063 delegated to 

Secretary of Housing and Urban Development by Ex. 
Ord. No. 12892, § 6–604(a), Jan. 17, 1994, 59 F.R. 2939, set 
out as a note under section 3608 of this title.] 

§ 1983. Civil action for deprivation of rights

Every person who, under color of any statute,
ordinance, regulation, custom, or usage, of any 
State or Territory or the District of Columbia, 
subjects, or causes to be subjected, any citizen 
of the United States or other person within the 
jurisdiction thereof to the deprivation of any 
rights, privileges, or immunities secured by the 
Constitution and laws, shall be liable to the 
party injured in an action at law, suit in equity, 
or other proper proceeding for redress, except 
that in any action brought against a judicial of-
ficer for an act or omission taken in such offi-
cer’s judicial capacity, injunctive relief shall 
not be granted unless a declaratory decree was 
violated or declaratory relief was unavailable. 
For the purposes of this section, any Act of Con-
gress applicable exclusively to the District of 
Columbia shall be considered to be a statute of 
the District of Columbia. 

(R.S. § 1979; Pub. L. 96–170, § 1, Dec. 29, 1979, 93 
Stat. 1284; Pub. L. 104–317, title III, § 309(c), Oct. 
19, 1996, 110 Stat. 3853.) 

CODIFICATION 

R.S. § 1979 derived from act Apr. 20, 1871, ch. 22, § 1, 17 
Stat. 13. 

Section was formerly classified to section 43 of Title 
8, Aliens and Nationality. 

AMENDMENTS 

1996—Pub. L. 104–317 inserted before period at end of 
first sentence ‘‘, except that in any action brought 
against a judicial officer for an act or omission taken 
in such officer’s judicial capacity, injunctive relief 
shall not be granted unless a declaratory decree was 
violated or declaratory relief was unavailable’’. 

1979—Pub. L. 96–170 inserted ‘‘or the District of Co-
lumbia’’ after ‘‘Territory’’, and provisions relating to 
Acts of Congress applicable solely to the District of Co-
lumbia. 

EFFECTIVE DATE OF 1979 AMENDMENT 

Amendment by Pub. L. 96–170 applicable with respect 
to any deprivation of rights, privileges, or immunities 
secured by the Constitution and laws occurring after 
Dec. 29, 1979, see section 3 of Pub. L. 96–170, set out as 
a note under section 1343 of Title 28, Judiciary and Ju-
dicial Procedure. 

§ 1984. Omitted

CODIFICATION 

Section, act Mar. 1, 1875, ch. 114, § 5, 18 Stat. 337, 
which was formerly classified to section 46 of Title 8, 
Aliens and Nationality, related to Supreme Court re-
view of cases arising under act Mar. 1, 1875. Sections 1 
and 2 of act Mar. 1, 1875 were declared unconstitutional 
in U.S. v. Singleton, 109 U.S. 3, and sections 3 and 4 of 
such act were repealed by act June 25, 1948, ch. 645, § 21, 
62 Stat. 862. 

§ 1985. Conspiracy to interfere with civil rights

(1) Preventing officer from performing duties

If two or more persons in any State or Terri-
tory conspire to prevent, by force, intimidation, 
or threat, any person from accepting or holding 
any office, trust, or place of confidence under 
the United States, or from discharging any du-
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