
 
SUPREME COURT 

OF THE 
STATE OF CONNECTICUT 
_____________________ 

 
S.C. 20640 

_____________________ 
 

KIRSTEN SOLONIEWICZ  
VS. 

SUGAR FACTORY, LLC, ET AL   
_____________________ 

 
BRIEF OF THE DEFENDANT-APPELLANT SUGAR FOX 218, LLC 

WITH SEPARATE BRIEF APPENDIX  
_____________________ 

 
SUISMAN, SHAPIRO, WOOL, BRENNAN,  

      GRAY & GREENBERG, P.C. 
2 UNION PLAZA, SUITE 200, P.O. BOX 1591 
NEW LONDON, CT 06320 
PHONE: (860) 442-4416 
FACSIMILE: (860) 442-0495 
JURIS NO. 62114 

 
TO BE ARGUED BY: 
BRYAN P. FIENGO  
PHONE: (860) 442-4416  
FACSIMILE: (860) 442-0495 
E-MAIL: bfiengo@sswbgg.com  
 
FILED:  APRIL 29, 2021 
 
 
  

mailto:bfiengo@sswbgg.com


TABLE OF CONTENTS

Page

Table of Contents i

Statement of Issues ii-iii

Table of Authorities Iv-v

I. Statement of Facts and Procedural History 1-6

II. Law and Argument 2-27

A. Standard of Review 6-7

B. Federal and State legislation divest the State of Connecticut of
civil regulatory jurisdiction over non-tribal businesses operating within
geographical limits of the regulation 7-20

C. Tribal interests of self-government and economic development on tribal
land outweigh any interest of the State to impose department of labor
tip credit regulations on the reservation 20-27

III. Conclusion and Statement of Relief Requested 27-28

Signature Page 28

Certification of Service pursuant to Practice Book § 62-7 29

Certification pursuant to Practice Book §§ 62-7 and 67-22 30



STATEMENT OF ISSUES

PAGE:

1. Did the Superior Court have subject matter jurisdiction over the
Plaintiffs claim of violation of Connecticut Department of Labor
Regulations governing the tip credit given that the parties' entire
employment relationship occurs within the geographical limits of
the Mashantucket Pequot Reservation? 7-27

2. Is the Mashantucket Pequot Reservation subject to State of
Connecticut Civil regulatory law and/or regulations of Connecticut
State Agencies? 7-27

3. Does the doctrine of tribal sovereignty prohibit enforcement of
Connecticut Department of Labor Regulations within the geographical
limits of the Mashantucket Pequot Reservation? 20-27

4. Does the State of Connecticut (and/or private litigants) have jurisdiction
to impose Department of Labor Regulations as to non-tribal business
operating on tribal land? 7-27

5. Per operation of C.G.S. § 47-59a, did the legislature confer jurisdiction
over trade and commerce, including employment and wage matters,
upon the Mashantucket Pequot Tribe to the exclusion of the State? 14-20

6. Based upon the legislative history of the federal and state laws
governing Connecticut tribes, does the State of Connecticut have
jurisdiction to impose civil regulatory laws within the geographical
boundaries of the reservation? 7-20

7. Balancing the interests of the Mashantucket Pequot Tribe, the
Federal Government and the State of Connecticut, does the exercise
of jurisdiction over wage and hour matters by the State of Connecticut
violate the strong policy preference in favor of tribal self-governance? 20-27

8. Does the Mashantucket Pequot Tribe's comprehensive regulation of tribal
and non-tribal employers on the Reservation preempt and/or override
State of Connecticut regulations relating to employment? 21-27

9. Would the State of Connecticut's application of Department of Labor
Regulations over wage and hour matters violate the United States
Constitution and federal statutes with respect to trade and commerce on
the reservations of recognized tribes? 7-12, 19, 20-22



10. For purposes of subject matter jurisdiction, do ordinary tort claims
(e.g.. negligence) differ from civil claims for violations of state
commercial/regulatory law by operation of C.G.S. § 47-59a? 14-20

11. As to tribal sovereignty, does the tribe have a greater degree of
control/jurisdiction over claims arising within the geographical limits of the
reservation as opposed to claims arising upon real property owned by
the tribe outside of the reservation? 27



TABLE OF AUTHORITIES

PAGE:

CONNECTICUT AUTHORITIES

CONNECTICUT STATUTES AND REGULATIONS

CONN. GEN. STAT. § 31-58(a) 1

CONN. GEN. STAT. §47-59a 15, 22

CONN. GEN. STAT. §47-65 18

CONN. GEN. STAT. §47-65a 18

CONN. GEN. STAT. §47-65b 15, 18

CONN. GEN. STAT. § 47-66g 19

CONN. AGENCIES REGS. § 31-62-E3 (prior version) 3

CONN. AGENCIES REGS. § 31-62-E3 (as amended) 3

CONN. AGENCIES REGS. § 31-62-E4 (repealed) 4

CONN. AGENCIES REGS. § 31-62-E3a 4

CONNECTICUT CASES

Bailey v. Medical Examining Board for State Employee Disability Retirement,
75 Conn. App. 215, 815 A.2d 281 (2003) 6

Charles v. Charles, 243 Conn. 255, 701 A.2d 650 (1997) 12-14

Conway v. Town of Wilton, 238 Conn. 653, 680 A.2d 242 (1996) 12-13

Godbout V. Attanasio, 199 Conn. App. 88, 234 A.3d 1031 (2020) 6

Kizis V. Morse Diesel Int'l, Inc., 260 Conn. 46, 794 A.2d 498 (2002) 7

FEDERAL AUTHORITIES

UNITED STATES CONSTITUTION. FEDERAL STATUTES AND REGULATIONS

U.S. Const, art. I, § 8, cl. 3 7

iv



25U.S.C. §261 etseq 8

25 U.S.C. §450 et seq 8

25U.S.C. §461 etseq 7

25 U.S.C. § 1322 8,10-12,14-15, 23

25 U.S.C. § 1451 etseq 8

25 U.S.C. § 1701 etseq 11

25 U.S.C. § 1725 et seq 11

25 U.S.C. § 1751 etseq 9.11

25 U.S.C. § 1771 etseq 12

29 U.S.C. §201 et seq .24

29 C.F.R. §531.50 et seq 24

FEDERAL CASES

Barden v. Northern Pacific R. Co., 154 U.S. 288, 322 (1894) 13

Fast V. Appiebee's int'i, Inc., 638 F.3d 872, 881 (8th Cir. 2011) 25

Kennedy v. Dist Court of Ninth Judicial Dist. of Mont, 400 U.S. 423, 427,
91 S. Ct. 480, 482, 27 L. Ed. 2d 507 (1971) 9

Merrion v. Jicarilla Apache Tribe, 455 U.S. 130 (1982) 23

Montana v. United States, 450 U.S. 544 (1981) 23

New Mexico v. Mescalero Apache Tribe, 462 U.S. 324 (1983) 20, 23, 26

Washington v. Confederated Tribes ofColville Indian Resen/ation, 447 U.S. 134,
155 (1980) 8

White Mountain Apache Tribe v. Bracker, 448 U.S. 136 (1980) 20, 23, 26

FOREIGN STATE AUTHORITIES

Diepenbrock v. Market, 33 Kan.App.2d. 97, 97 P.3d 1063 (2004) .........27

V



I. STATEMENT OF FACTS AND PROCEDURAL HISTORY

The Plaintiff, by writ, summons and complaint dated October 2, 2019, brought the

above-captloned matter against the co-Defendants. Sugar Factory, LLC^ and Sugar Fox

218, LLC ("Sugar Fox"). The Plaintiff alleges that the Defendant violated the Connecticut

Minimum Wage Act ("CMWA") with respect to certain payment practices applied to servers

working at the Sugar Factory Restaurant located at Foxwoods Resort and Casino in

Mashantucket, Connecticut. The Plaintiffs claims, as outlined more fully below, are based

on her remuneration as a server from July 2018 to July 2020. During that period, the

Plaintiff worked alternatively as a managerial employee and a server. As a manager, the

Plaintiff was paid at an hourly rate well in excess of the Connecticut minimum wage, which

until October 1, 2019 was $10.10 per hour and on said date, was effectively raised to

$11.00 per hour. As a server during the period of her employment, the Plaintiff was

compensated at a rate of $6.38 per hour along with tips. The lower hourly rate is permitted

under the State's "tip credit" regulations.

The Plaintiff alleges that the Defendant failed to adhere to the State of Connecticut

Department of Labor ("CTDOL") regulatory requirements which allow for the tip credit.

Specifically, she alleges that the Defendant failed in its record-keeping obligations, required

her to perform non-service work (i.e., work outside the scope of what is permitted for those

receiving the lower minimum wage) and compelled her to share a portion of her tips with

bartenders and/or bussers. The Defendant stridently denies her claims for relief and relies

on certain facts and defenses to attack the merits of the Plaintiff's claim.

By decision dated December 29, 2020, the trial court granted the Defendant Sugar
Factory, LLC's motion to strike all claims against it so that it is no longer a party to this
litigation. The remainder of the brief shall utilize Defendant/Appellant in the singular.



An understanding of the hyper-technical nature of the alleged regulatory violations is

instructive in terms of contextualizing the ultimate jurisdictional issue raised by this appeal.

The Connecticut Minimum Wage Act, C.G.S. § 31-58(a) requires that employers pay

employees the full minimum wage for all hours worked, with certain authorized exceptions

as set forth within the Regulations of Connecticut State Agencies. Most pertinent in the

present case are regulations relating to the payment of persons employed in the restaurant

and hotel industries.

In the restaurant industry where gratuities are customarily utilized, an employer, with

some exceptions, is required to keep certain records for payroll and accounting. Conn.

Agencies Regs. 31-62-E3,2 recently amended, had required that the employer (1) record

the portion of gratuities which satisfied the tip credit (i.e., the difference between the regular

minimum wage and the server minimum wage) as an item in the wage record and (2)

obtain a statement from the server indicating that they had been paid at least the minimum

required to satisfy the tip credit.^ Prior Version of Conn. Agencies Regs. 31-62-E3,

Appendix ("A") A139 and as amended 31-62-E3, A140. The Plaintiff alleges that failure to

abide by the CTDOL regulations with regard to record-keeping deprives Sugar Fox of the

ability to take the tip credit.

Likewise pertinent to the present case is the CTDOL regulation which governs

circumstances where the employee alleges that he/she is performing service duties and

2 The record-keeping regulations have since been amended as of September 24, 2020
which had the effect of relieving the employer of some of the strictures of the prior version.
Agencies Regs. 31-62-E3, as amended, A140.

2 While not at issue in this appeal, Sugar Fox has taken the position at the trial court that it
is exempt from the record keeping obligations pursuant to the prior version of 31-62-E3.



non-service duties simultaneously and seeks compensation at the full minimum wage for

time spent engaged In non-service duties. Conn. Agencies Regs. 31-62-E4'^ provides:

If an employee performs both service and non-service duties, and the
time spent on each Is definitely segregated and so recorded, the
allowance for gratuities as permitted as part of the minimum fair wage
may be applied to the hours worked in the service category. If an
employee performs both service and non-service duties and the time
spent on each cannot be definitely segregated and so recorded, or is
not definitely segregated and so recorded, no allowances for gratuities
may be applied as part of the minimum fair wage.

The Plaintiff alleges that she performed non-service work for which she avers entitlement to

the full-minimum wage.

Finally, the Plaintiff alleges that she was compelled to share certain percentages of

her tips to bartenders (16%) and bussers (14%) in violation of a CTDOL Wage Guide, PIt.'s

Compl.. T116 (A6-A22), which guide has since been withdrawn. Konopka v. Penny Corner

Pub, Inc., No. X07HHDCV176082230, 2019 WL 4015671 *2 (Conn. Super. Ct. Aug. 5,

2019) (Moukawasher, J.) (attached). She alleges that the "tipping out" of other employees

should be voluntary and based upon the discretion of the particular server and that any

policy of requiring "tipping out" is Illegal in the context of the tip credit. Neither the statutes

nor the regulations bar such a practice leaving the Plaintiff's claim on this particular issue

reliant upon her own conception of what the law should be.

In summary, the Plaintiff Is seeking the amount of the hourly tip credit for all hours

worked during the relevant period based upon alleged technical violations of CTDOL

regulations and/or wage guides. The crux of this appeal centers on Sugar Fox operating its

business within the geographical boundary of the Mashantucket Pequot Reservation. More

^ This regulation has since been repealed, however, the Department of Labor codified a
new substantive regulation under Conn. Agencies Regs. 31-62-E3a. A143.



specifically, Sugar Fox's installment of the Sugar Factory is located at the Foxwoods

Casino at 350 Trolley Line Blvd., Mashantucket, Connecticut. Excerpts from Mashantucket

Pequot Lease with Sugar Fox 218. LLC (the "Lease"). A60-A69. The restaurant is

unequivocally located on land dedicated to the Mashantucket Tribal Nation. Sugar Fox

filed a motion to dismiss for lack of subject matter jurisdiction due to this matter arising

upon reservation lands. The Mashantucket Pequot Tribe has exclusive power over trade

and commerce upon the reservation and Connecticut civil regulatory law affecting trade

and commerce has no application thereon. The strong federal preference in favor of tribal

sovereignty with regard to regulating commerce combined with a clear legislative history

vesting the Tribe with such authority, militates in favor of extinguishing the State's right to

regulate those operating on tribal land. The Defendant contends that because the Plaintiff

is reliant, exclusively, upon state regulations which are inapplicable to reservation land, the

superior court has no jurisdiction over the subject matter of this dispute. By memorandum

of decision issued December 30, 2020, the court denied the Defendant's motion to dismiss.

Memo, of Decision. A126-A129. The Defendant appeals this determination and seeks

reversal of the trial court with direction to dismiss the Plaintiff's claims for lack of subject

matter jurisdiction.

II. LAW & ARGUMENT

A. Standard

" 'A motion to dismiss properly attacks the jurisdiction of the court, essentially

asserting that the plaintiff cannot as a matter of law and fact state a cause of action that

should be heard by the court. ... A court deciding a motion to dismiss must determine not

the merits of the claim or even its legal sufficiency, but rather, whether the claim is one that



the court has jurisdiction to hear and decide. ... [Bjecause [a] determination regarding a trial

court's subject matter jurisdiction is a question of law, our review is plenary.' (Citations

omitted: emphasis altered; internal quotation marks omitted.) Bailey v. Medical Examining

Board for State Employee Disability Retirement, 75 Conn. App. 215, 219 (2003)." Godbout

V. Attanasio, 199 Conn. App. 88, 95-96 (2020).

Tribal sovereignty in the case of State regulatory intervention is an appropriate

subject for jurisdictional review. "The exercise of tribal governing power may ... preempt

state law in areas where, absent tribal legislation, state law might otherwise apply.'"

(Internal quotation marks omitted; citations omitted.) Kizis v. Morse Diesel Int'l, Inc., 260

Conn. 46. 52-53 (2002).

B. Careful analvsis of apolicabie Federal and State Legislation, and the

legislative historv leading up to such enactments plainlv suggests that the

State of Connecticut is without jurisdiction to impose wage and hour

regulations upon tribal and non-tribal businesses conducting operations on

the Mashantucket Peguot Reservation.

Legislative analysis must begin with the inherent sovereignty of Native American

Tribes and the constitutional delegation to Congress. The United States Constitution

grants specific power to the Congress to regulate commerce with the Indian Tribes. "The

Congress shall have Power...To regulate Commerce with foreign Nations, and among the

several States, and with the Indian Tribes..." U.S. Const, art. I, § 8, cl. 3. It is critical to

note that the several states are not provided this broad grant of authority and therefore

must rely upon some delegation from Congress to regulate commerce on tribal lands.®

® Congress has consistently recognized the objective of self-government and inherent
sovereignty of Native American Tribes. "The Indian Reorganization Act of 1934, 48 Stat.
984, 25 U.S.C. § 461 et seq., the Indian Financing Act of 1974, 88 Stat. 77, 25 U.S.C. §
1451 et seq., and the Indian Self-Determination and Education Assistance Act of 1975, 88
Stat. 2203, 25 U.S.C. § 450 et seq., evidence to varying degrees a congressional concern



With respect to such a delegation, the Indian Civil Rights Act of 1968 ("ICRA"), Pub. L. 90-

284, 25 U.S.C. § 1322, signed into law by President Lyndon Johnson clarified the

mechanism by which civil jurisdiction could be asserted by the several States. 25 U.S.C. §

1322 provides:

(a) The consent of the United States is hereby given to any State not
having jurisdiction over civil causes of action between Indians or to
which Indians are parties which arise in the areas of Indian country
situated within such State to assume, with the consent of the tribe
occupying the particular Indian country or part thereof which would be
affected by such assumption, such measure of jurisdiction over any or
all such civil causes of action arising within such Indian country or any
part thereof as may be determined by such State to the same extent
that such State has jurisdiction over other civil causes of action, and
those civil laws of such State that are of general application to private
persons or private property shall have the same force and effect within
such Indian country or part thereof as they have elsewhere within that
State.

(b) Nothing in this section... shall authorize regulation of the use of such
property in a manner inconsistent with any Federal treaty, agreement,
or statute, or with any regulation made pursuant thereto; or shall confer
jurisdiction upon the State to adjudicate, in probate proceedings or
otherwise, the ownership or right to possession of such property or any
interest therein.

Since the enactment of the ICRA in 1968, the United States Supreme Court has affirmed

that two separate requirements must be met in order for states to assume civil regulatory

jurisdiction. The first requirement is that the State pass affirmative legislation to assume

jurisdiction and the second is that tribal members consent to the same. Kennerly v. Dist

Court of Ninth Judicial Dist of Mont., 400 U.S. 423, 427 (1971).

with fostering tribal self-government and economic development...[Tjhe Indian traders
statutes, 25 U.S.C. § 261 et seq., incorporate a congressional desire comprehensively to
regulate businesses selling goods to reservation Indians for cash or exchange..."
Washington v. Confederated Tribes ofColville Indian Reservation, 447 U.S. 134, 155
(1980).



In discerning State assertion of jurisdiction and attendant tribal consent, it is

necessary then to evaluate the legislative history and language contained within the land

claims' act which settled the dispute between the Mashantucket Pequot Tribe and the State

of Connecticut - Public Law 98-134, Mashantucket Pequot Indian Claims Settlement Act,

25 U.S.C. 1751 et seq.® A80-A85. As part of the 97^^ Congress, the Senate Committee on

Indian Affairs held a public hearing on July 14, 1982 in order to consider two separate land

claims acts. S.2294 was a proposed bill for the settlement of the land claims of the

Chitimacha Tribe of Louisiana. S.2719 was a proposed bill for the settlement of the land

claims of the Mashantucket Pequot Tribe of Connecticut. Excerpts from Public Hearino

Transcript ("P.H. Tr."). A155-A178. The Senate Committee considered both land claims

acts at the same public hearing. Of particular note, Section 6 of each proposed Act

contained language with regard to the contours of State jurisdiction over the established

reservation. With respect to S.2294 and the established Chitimacha reservation, the

proposed bill, Section 6(c) provides: "all civil laws of the State that are of general

application to private persons and private property shall apply within the Chitimacha

Reservation and the State shall have exclusive jurisdiction over...all civil actions arising

under such law..." P.H. Tr.. pp. 8-9; A165-A166.

In stark contrast, the same committee considered far different language relating to

the State of Connecticut's jurisdiction over the Mashantucket Pequot Reservation. Section

6 of S.2719, the Mashantucket Pequot Land Claims Act, provides that "the reservation and

settlement lands are declared to be Indian country subject to State jurisdiction to the

® Public Law 98-134, Mashantucket Pequot Indian Claims Settlement Act 25 U.S.C. § 1751
et seq. was enacted on October 18,1983.



maximum extent provided in Title IV of [the IRCA]." In essence, the proposed bill left the

contours of State of Connecticut jurisdiction co-extensive with 25 U.S.C. § 1322.

The language considered by the Senate Committee in Section 6 of S.2719 is almost

identical to the final version of the Mashantucket Land Claims act. and the minor language

variation does nothing to impact the substance of the legislation. More directly, the

proposed bill's jurisdictional provision, that it is based upon tribal consent, is reflected in the

final version of the bill. Compare Section 6 of S.2719, P.M. Tr.. p. 19; A176, and 25 U.S.C.

§ 1751 et. seq., A84. This is critical in terms of discerning legislative intent because the

same Senate Committee evaluated the proposed Chitimacha Settlement Act which

explicitly left the tribal reservation subject to the full set of Louisiana civil law. Had the

Senate Committee intended to abrogate the consent requirement for the Mashantucket

Requot Tribal Nation, it would have done so by including explicit language making the

reservation subject to the full gamut of Connecticut civil laws.

The Congressional record is quite clear in terms of when the legislators saw fit to

abrogate the tribal consent requirement contained within 25 U.S.C. § 1322. Once again,

the ICRA, 25 U.S.C. § 1322, allows for State jurisdiction upon the prerequisites of (1) state

assertion and (2) tribal consent. In the Rhode Island Claims Settlement Act, Pub. L. 95-

395, 25 U.S.C. 1701 et seq., effective September 30, 1978, A183, Congress explicitly

provided that the Narragansett Reservation was fully subject to the civil and criminal laws of

the State of Rhode Island, in effect, abrogating the consent requirement in 25 U.S.C. §

1322. In the Maine Indian Claims Settlement Act, Pub. L. 96-420, 25 U.S.C. § 1725 et

seq., effective October 10, 1980, A193, Congress explicitly provided that the tribal

reservation would be subject to all civil laws of the State of Maine, abrogating the consent

8



requirement in 25 U.S.C. § 1322. In the Wampanoug Tribal Council of Gay Head, Inc.,

Indian Claims Act of 1987, Pub. L. 100-95, 25 U.S.C. § 1771, effective August 18, 1987,

A199, Congress explicitly provided that non-tribal members would be fully subject to

Massachusetts civil regulatory law while on reservation lands, abrogating the consent

requirement of 25 U.S.C. § 1322.

It is unequivocal that Congress, with purpose and intent, set forth a distinct civil

jurisdictional relationship between the State of Connecticut and the Mashantucket Pequot

Tribal reservation - that is, state jurisdiction only if affirmatively asserted and consented to

by the tribe pursuant to the 25 U.S.C. § 1322. Had the Congress intended to abrogate the

consent requirement, it would have done so explicitly within the text of the Mashantucket

Land Claims Act. Based upon the foregoing, this Court must revisit Charles v. Charles, 243

Conn. 255 (1997), as it was based upon a misapprehension of both the text of the

Mashantucket Land Claims Act and the legislative history before and after the effective

date of the Act.

"[One] well recognized exception to stare decisis under which a court will examine

and overrule a prior decision ... [is when that prior decision] is clearly wrong...." (Citation

omitted.) Conway v. Town of Wilton, 238 Conn. 653, 660 (1996). "If law is to have a

current relevance, courts must have and exert the capacity to change a rule of law when

reason so requires... [I]t is more important that the court should be right upon later and

more elaborate consideration of the cases than consistent with previous declarations.

Those doctrines only will eventually stand which bear the strictest examination and the test

of experience. Barden v. Northern Pacific R. Co., 154 U.S. 288, 322 (1894). The United

States Supreme Court has said that when it has become convinced of former error, it has



never felt constrained to follow precedent." (Citations omitted; internal quotation marks

omitted.) Conway, 238 Conn, at 660.

The Court's holding in Charles v. Charles, 243 Conn. 255 (1997) is so clearly

erroneous it must be overturned. More particularly, our Supreme Court, while promising

altruism to strict legislative Interpretation and legislative history, critically departed from

those principles. The Charles court waded into the more complex issue of the contours of

State of Connecticut jurisdiction with respect to the entirety of its civil laws when It was

unnecessary to do so. The question presented was limited only to whether a tribal

member, residing on the Mashantucket Reservation, met the residency requirement

contained in C.G.S. § 46b-44(c)(1) to maintain a dissolution action in this State. Id., at 256.

Marriage, licensed, authorized, created and existing under the authority of the several

states, rests comfortably outside of analysis of application of civil regulatory laws upon

reservation lands. It was unnecessary therefore for the Charles court to decide this more

far-reaching issue, but it did so, and a problematic decision resulted.

In conclusory fashion, the Charles court determined that the Mashantucket Land

Claims Act eliminated (or abrogated) any procedural requirements of (1) legislative

assertion of jurisdiction and (2) consent of the tribe. In essence, the Court held that 25

U.S.C. § 1755 provided the State blanket authorization to impose each and every one of its

civil regulatory laws upon the reservation. It is wholly incongruent, then, that Congress

would cross-reference the consent based model of the ICRA (25 U.S.C. § 1322) for

purposes of establishing the boundaries of State of Connecticut jurisdiction. Had Congress

intended to provide blanket jurisdiction, it would have done so explicitly as it had done with

similar land claims acts. Under the Charles' Court reasoning, it must be accepted that a

10



consent based model [in the ICRA] is the same in substance as Congress simply conferring

jurisdiction through plain language. The fact that the Mashantucket settlement act does not

contain a direct grant of jurisdiction over civil matters to the State is significant in light of the

legislative history and leads to only one reasonable conclusion - Congress did not intend to

abrogate the consent requirement in regard to the Mashantucket Reservation.

Subsequent to the Mashantucket Land Claims Act, the State and Tribe have now

unequivocally defined the contours of State jurisdiction and there remains no question that

commercial regulatory laws do not apply upon the reservation. More particularly, C.G.S. §

47-59a{b)^ provides:

The state of Connecticut further recognizes that the indigenous tribes,
the Schaghticoke, the Paucatuck Eastern Requot, the Mashantucket
Pequot, the Mohegan and the Golden Hill Paugussett are self-
governing entities possessing powers and duties over tribal members
and reservations. Such powers and duties include the power to: (1)
Determine tribal membership and residency on reservation land; (2)
determine the tribal form of government: (3) regulate trade and
commerce on the reservation; (4) make contracts; and (5) determine
tribal leadership in accordance with tribal practice and usage.

Specific reference is made to tribal self-government over "reservations" and the Tribe's

authority to "regulate trade and commerce on the reservation." Our legislature has in

essence enshrined the Mashantucket Tribe with control over commercial matters which

would of course include retailers, restaurants and other vendors operating on dedicated

land.

When our state legislature sought to assert civil jurisdiction over reservation land, it

did so by virtue of affirmative legislation in accord with 25 U.S.C. § 1322. For instance, with

^ Public Act 89-368, effective October 1.1989.

11



respect to the Mohegan Tribe of Indians and reservation land it holds, C.G.S. § 47-65b

provides:

The state of Connecticut assumes criminal jurisdiction and civil
regulatory jurisdiction pursuant to the May 17, 1994, Agreement and
the May 17, 1994, Gaming Compact between the state of Connecticut
and the Mohegan Tribe of Indians of Connecticut and Public Law 103-
377.3.

By affirmative legislative action, the State of Connecticut has assumed civil regulatory

jurisdiction over the land held by the Mohegan Tribe. In the public hearing testimony

relating to this statute. Public Act 96-142, there was a lengthy colloquy between legislators

and witnesses wherein the necessity for such a statute was discussed. Quite conclusively,

it appears the consensus of the legislature that the Act was necessary in order to confer

jurisdiction over reservation activities to the State of Connecticut. In support of the statute,

State's Attorney Kevin Kane, in his opening remarks and in response to questions from

Representatives testified as follows:

Mr. Kane: This bill is beyond this 54-50 and talks about civil regulatory
jurisdiction. I am not as familiar with that as I should be, but the
Attorney General's position. I believe, is that they would like this bill
adopted as it is with both civil and criminal - civil regulatory and criminal
jurisdiction...

I  think the most urgent matter is criminal jurisdiction if there is any
reason to separate the two, but I would be in favor of this bill as it
stands....

It would seem that assumption of jurisdiction means that the State has
to do something positive to assume it and it would seem that the
positive thing you would have to do is to enact a statute....

Rep. Ratcliffe: ...The tribe [Mohegan] is also in favor of this particular
bill, as I take it, is that right?

Mr. Kane: I am not sure they are in favor of this exact bill. In fact,
speaking to Mr. Frankel, I think they have some concerns about the
civil regulatory provisions, but I don't want to say they are....

12



Rep. Ratcliffe: And in this particular area, the State government, as I
understand It, can only regulate to the extent that Congress has given
us the ability to regulate. Is that right?

Mr. Kane: A good way to put it. I should have put it that way myself....

Rep. Ratcliffe: So, we might wish to broaden it to other groups, but any
attempt to broaden it beyond this particular tribe [Mohegan] at this
point, would be beyond the express authority given to us by the
Congress, would it not or would it?

Mr. Kane: It would be beyond the express authority, yes....

Rep. Ratcliffe: So this requires three things or four things. It requires
federal recognition by the Tribe.

Mr. Kane: Yes.

Rep. Ratcliffe: It requires an agreement between the Tribe and the
federal government and then it requires the federal government to give
to the state government the authority to regulate in an area that is pre
empted by Congress?

Mr. Kane: Yes.

Rep. Ratcliffe: Now, I think we understand. So basically what we are
doing here is saying, yes. Congress, we will assume criminal
jurisdiction on the Mohegan reservation - nothing more and nothing
less?

Mr. Kane: That's right.

Excerpts from March 1. 1996 Public Hearing Transcript on P.A. 96-142. pp. 1-5; A87-A92.

Our legislature has undertaken a practice with respect to tribal entities to assert jurisdiction

only by affirmative legislative action. It is abundantly clear that the state legislature made

this calculation and assumed jurisdiction over the Mohegan Tribe of Indians and their

reservation by express legislative action. Had the State possessed the inherent ability to

impose civil regulatory control over the Mohegan land, C.G.S. § 47-65b would have been

unnecessary.
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In stark contrast, there is no such legislation applying to the Mashantucket Pequot

Tribal Nation. Based upon the clear legislative history, an enactment assuming such

jurisdiction is absolutely necessary in order to assert regulatory control. It is clear that

when the State of Connecticut intends on assuming control over reservation land, it does

so explicitly. See C.G.S. § 47-65 (confers to the Commissioner of Environmental

Protection, with advice from Indian Affairs Council, care and management over tribal

lands): C.G.S. § 47-65a (hunting and fishing on reservations); C.G.S. § 47-65b

(Commissioner of Emergency Services and Public Protection to enter into a memorandum

of agreement with Mashantucket Pequot Tribe for purpose of establishing tribal police

department); C.G.S. § 47-66g (confers to Department of Energy and Environmental

Protection, with advice of the Indian Affairs Council, management of Indian affairs including

maintenance of documents and coordinating federal grant programs).

The chronology of legislative enactments impacting this dispute is critical to consider

in terms of determining State of Connecticut civil regulatory jurisdiction over the

Mashantucket Pequot Reservation. To start. Congress, in passing the ICRA in 1968, set

forth a mechanism for states to assert jurisdiction over tribal lands. States were thereafter

required to assert jurisdiction through legislation and to obtain consent from the tribe. In

effect, the ICRA contemplates an agreement on the contours of jurisdiction between the

tribe and a particular state which becomes codified in a piece of legislation. From 1978-

1987, there are examples of such agreements (land claims acts) from various states

wherein Congress defined the extent of jurisdiction. It so happens that the Mashantucket

Land Claims Act, 25 U.S.C. § 1755, effective October 18, 1983, reaffirmed that the State of

Connecticut and tribe would utilize the mechanism for jurisdiction set forth in the ICRA. If
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there was any confusion which persisted on or after the 1983 Act, our state legislature

clarified the interrelationship between the Mashantucket Tribe and the State with respect to

regulation of trade and commerce on the reservation. As of Public Act 89-368, effective

October 1, 1989, the State assigned the Mashantucket Tribe full authority to regulate trade

and commerce upon the reservation. A long history of codifying into law agreements

between tribes and states with regard to jurisdiction was repeated in 1989 with this

designation to the tribe. At this juncture, the legislative history is unmistakable in terms of

defining the contours of tribal sovereignty and exclusive control over trade and commerce

on the reservation. In following the clear mandate from our legislature, the department of

labor regulations are unenforceable on the reservation and therefore, misplaced as a basis

upon which to bring a civil claim for lost wages.

C. Balancing the interests of the Mashantucket Pequot Tribal Nation. Federal

Government and the State of Connecticut with regard to application of wage

and hour law on tribal land weighs in favor of excluding the State from this

field of regulation.

Regulating non-tribal entities on tribal land requires a "particularized inquiry into the

nature of the state, federal, and tribal interests at stake, an inquiry designed to determine

whether, in the specific context, the exercise of state authority would violate federal law."

White Mountain Apache Tribe v. Braaker, 448 U.S. 136, 145 (1980)(state motor carrier and

fuel taxes could not be assessed against non-tribal business conducting timber operations

on the reservation): see also New Mexico v. Mescalero Apache Tribe, 462 U.S. 324. 332-

33 (1983)(state hunting and fishing regulations not applicable to non-tribal persons

engaged in such activities on the reservation).

Here, all relevant considerations point to the lack of subject matter jurisdiction over

this matter which relies exclusively upon the application of Connecticut regulatory wage
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and hour law. To start, the Mashantucket Pequot Tribal Nation has permitted occupancy

upon its land in favor of the Defendant, Sugar Fox 218, LLC in order to operate its

restaurant business. Lease. A60-A69. The parties have a mutual interest in the economic

success of the enterprise as it brings patrons to the casino and adds to the experience

offered by the tribe. Pertinent to the intimate connection between the tribe and the

Defendant is the hiring preference codified within Title 33 of the Mashantucket Pequot

Tribal Law ("M.P.T.L."), A144-A154, and its applicability to the lease agreement between

the parties. More directly, the Defendant is unequivocally subject to tribal law as to hiring

preferences in favor of tribal members and Native Americans. Lease, p. 29; A69. There

can be no doubt that the Tribe has imposed regulatory control over the commercial

activities of the Defendant by imposing such hiring preferences. Such a provision is unique

to the tribe and is in direct conflict with Connecticut state law as there exists no such

statutory hiring preference. This assertion of control over the employment decisions of

non-tribal entities on tribal land evidences a demonstrable commitment to regulating labor

and employment on the reservation under the commerce delegation set forth in C.G.S. §

47-59a(b).

The tribe has further asserted complete regulatory control over labor and

employment matters on the reservation by virtue of 31 M.P.T.L. ("Mashantucket

Employment Rights Law"), ch. 1 § 1 et seq. More directly, ch. 1 § 2(a) provides:

(2) There is a need for a centralized process to regulate employment
for all employers on the reservation.

(3) There is a need for an administrative process that utilizes the
cultural preference for the resolution of disputes through a non-
adversarial process such as the Peacemaker. It is therefore important
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to the Tribe that employees and employers have an avenue to mediate
and resolve disputes in this manner.

31 M.P.T.L. oh. 1 § 2(b)(1) provides:

The purpose of this Law is: (1) To promote responsible Tribal
governance and self sufficiency of the Mashantucket Pequot Tribal
Nation by creating a centralized Mashantucket Employment Rights
Office to coordinate and regulate equitable employment on the
Mashantucket Pequot Reservation and at various Tribal Entities.

31 M.P.T.L. ch. 1 § 2(c) provides:

The Tribe enacts this law as an exercise of its inherent sovereign
powers and the powers delegated to it by the Constitution and By-Laws
of the Mashantucket (Western) Pequot Tribe.

Mashantucket Emplovment Rights Law, as amended, A71-A78. It is, once again, patently

clear that the Tribe has fully embedded itself in the regulation of employment on the

reservation. It is necessary that all reservation employers commit to the nature of dispute

resolution prescribed on the reservation and the tribe explicitly announces that adjudication

of matters in accord with their unique employment laws is of cultural significance.

"We have stressed that Congress' objective of furthering tribal self-government

encompasses far more than encouraging tribal management of disputes between

members, but includes Congress' overriding goal of encouraging 'tribal self-sufficiency and

economic development.' Bracker, supra, 448 U.S., at 143 (footnote omitted). In part as a

necessary implication of this broad federal commitment, we have held that tribes have the

power to manage the use of its territory and resources by both members and nonmembers,

Merrion,^ supra, 455 U.S., at 137; Bracker, supra, 448 U.S., at 151; Montana v. United

States,^ supra; 18 U.S.C. § 1162(b); 25 U.S.C. §§ 1321(b), 1322(b); 18 U.S.C. § 1165, to

® Merrion v. JicariHa Apache Tribe, 455 U.S. 130 (1982).

9450 U.S. 544 (1981).
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undertake and regulate economic activity v^/ithin the reservation..." New Mexico v.

Mescalero Apache Tribe, 462 U.S. 324, 335 (1983). Any intrusion by the State of

Connecticut or others, through application of its regulations in this arena, must be seen as

nothing short of a usurpation of the cultural, commercial and adjudicatory mandates of the

tribe. The tribe's interest in self-government as to employment is most assuredly

compelling.

It must be further considered that the Federal government has asserted widespread

authority to regulate wage and hour law. The Fair Labor Standards Act, 29 U.S.C. § 201 et

seq. ("FLSA") is a comprehensive legislative scheme governing wage and hour matters.

More directly, by operation of 29 C.F.R. § 531.50 et seq., the Federal Department of Labor

has enacted specific regulations governing tipped employees which regulations differ

greatly from the predecessor version(s) of the State of Connecticut regulations regarding

tipped employees. The most obvious differences persist in the area of the tipped employee

minimum wage which is $2.13 per hour under federal law and $6.38 per hour under state

law. With respect to the substantive claims in this matter, the federal regulations are far

less stringent in terms of notice to the tipped employee and carry no mandatory record-

keeping requirements. Still further, the federal regulations do not maintain strident rules

with regard to "non-service" work performed by employees other than an advisory

memorandum/handbook provision setting forth a twenty percent (20%) threshold and/or

allowance for non-tipped work during a server shift. Fast v. Applebee's Int'l, Inc., 638 F.3d

872, 881 (8th Cir. 2011). It is beyond doubt that the United States Department of Labor

considered fairness and equity in regulating tipped employees through its pervasive and

comprehensive scheme.
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Unlike the several States, the Federal government has near ubiquitous authority

under the Constitution and General Statutes to regulate tribal affairs, so long as such

regulation is neither inconsistent with applicable treaties and statutes nor encroaches upon

long-held intramural interests of the tribe. See Solis v. Matheson, 563 F.3d 425 (9th Cir.

2009)(FLSA, as a law of general applicability, applied to operations on tribal land).

Whereas, the FLSA, a Congressional enactment of general applicability likely applies to

reservation lands, the several states can make no such claim. As set forth more fully

above, the State of Connecticut lacks any statutory authority upon which to regulate

general commercial operations on the reservation.

The likely applicability of the FLSA, along with the Mashantucket Employment Rights

Law, hiring preferences, tribal self-governance, commitment to tribal culture and spirit in

connection with employment matters on the reservation, and clear legislative history,

together, weigh in favor of excluding the State of Connecticut from regulatory control of the

reservation. "State jurisdiction is preempted by the operation of federal law if it interferes or

is incompatible with federal and tribal interests reflected in federal law, unless the State

interests at stake are sufficient to justify the assertion of State authority." (Citations

omitted.) New Mexico v. Mescalero Apache Tribe, 462 U.S. 324, 334, 103 S. Ct. 2378,

2386, 76 L. Ed. 2d 611 (1983). There is no question that the strictures and formulaic

mandates contained in the predecessor version(s) of the State's regulations are in direct

conflict with the Federal regulations and Federal/tribal interests on the reservation.

Connecticut does not maintain any significant interest in regulating wage and hour

law on the Mashantucket Pequot Reservation. To start, the regulations raised by the

Plaintiffs complaint have been repealed and abandoned by the State of Connecticut as set
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forth more fully in footnotes 2 and 4 above. Had the State maintained a strong interest in

the maintenance of such regulations, they would not have been summarily repealed. In

following Bracker and Mescalero Apache Tribe, critical to the Court's holding in each was

its conclusive determination that the State had failed to identify any function, service or

revenue stream that would justify the assertion of regulatory authority over the reservation.

Here, the State has not attempted to assert regulatory control through legislative action.

The State will not lose revenue by virtue of its lack of regulatory control, in fact, Department

of Labor resources will assuredly be dedicated to other geographical areas of the State of

Connecticut. There is no overriding interest in safety, health or environmental concern

related to employment on the reservation. There is no demonstration in our state laws,

regulations or political intercourse with the tribe which would suggest a significant interest

in regulating reservation employers. Moreover, reservation employers are not unregulated,

but rather subject to pervasive federal and tribal oversight of operations.

Employment regulation on the Mashantucket Pequot Reservation is delegated to the

tribe, to be informed by Congress and federal law. There exists a clear line of demarcation

at the edges of reservation property with regard to employers and employees, whether

tribal or non-tribal. See Diepenbrock v. Merkel, 33 Kan.App.2d. 97, 105 (2004)(tort action

between non-tribal parties occurring within the geographical boundaries of reservation were

subject to the exclusive jurisdiction of the tribe). Any attempt by the state or a private

In Diepenbrock, the Court found a critical distinction between the decision in Ellis v. Allied
Snow Plowing, Removal and Sanding Services Corp., 81 Conn.App. 110, 838 A.2d 237
(2004) and the facts presented in the Kansas case. More particularly, the Court found it
determinative that the entirety of the events forming the subject matter of the underlying
complaint occurred on the reservation. The geographical location of the incident was
paramount in the Court's holding.
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litigant to impose State of Connecticut Regulations should be summarily rejected based

upon lack of subject matter jurisdiction.

III. CONCLUSION

The State of Connecticut Department of Labor lacks authority to regulate

employment and commerce on the Mashantucket Pequot Reservation and therefore,

private litigants are forbidden from seeking relief under departmental regulations. For the

reasons set forth above, the trial court's denial of the Defendant's motion to dismiss should

be reversed with instruction to dismiss the pending matter for lack of subject matter

jurisdiction.
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