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Indian Gaming Regulatory Act and federal labor law, propose in gaming compact 

negotiations that the Indian tribe adopt a tribal labor relations ordinance similar to 

the ordinance at issue in this case.  Plaintiff is not aware of any other related cases 
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Statement of Jurisdiction 

The district court had jurisdiction over Appellee UNITE HERE Local 30’s 

(“Union”) claim to compel arbitration pursuant to 28 U.S.C. § 1331 and 29 U.S.C. 

§ 185 because the Union’s claim is based on a contract between an employer and a 

labor organization.  This is so even though there is a dispute about contract 

formation.  Granite Rock Co. v. Int’l Bhd. of Teamsters, 561 U.S. 287, 294 (2010).   

The district court had discretion to exercise supplemental jurisdiction pursuant to 

28 U.S.C. § 1367 over Appellant Sycuan Band of the Kumeyaay Nation’s 

(“Tribe”) claim for declaratory relief.  The Tribe says that the Declaratory 

Judgment Act (28 U.S.C. § 2201) and the federal-question statute (28 U.S.C. § 

1331) gave the district court original jurisdiction.  In Subsection E.1, we explain 

why the Tribe is wrong about original jurisdiction.   

This Court has jurisdiction pursuant to 28 U.S.C. § 1291.  The Tribe 

incorrectly says that 28 U.S.C. § 1192 and 9 U.S.C. § 16 (the Federal Arbitration 

Act) provide appellate jurisdiction.  Title 28 of the U.S. Code does not contain a 

Section 1192, and this Court has not resolved whether the Federal Arbitration Act 

applies to labor contracts.  IATSE Local 720 v. InSync Show Productions, Inc., 801 

F.3d 1033, 1039 (9th Cir. 2015); Matthews v. Nat’l Football League Mgmt. 

Council, 688 F.3d 1107, 1115 & n.7 (9th Cir. 2012). 

The district court entered a final judgment on December 10, 2020.  Excerpts 
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2 

of Record (“ER”) 376.  The Tribe filed the notice of appeal on January 8, 2021, 

which was timely.  See Fed. R. App. P. 4(a)(1)(A).   

Issues Presented For Review 

1.  Did the district court correctly find, based on undisputed allegations in 

the pleadings, that a contract was formed between the Union and the Tribe when 

the Union made the offer contemplated by Section 7 of the Compact’s labor- 

relations provisions (known as the Tribal Labor Relations Ordinance), which the 

Tribe had previously agreed to accept? 

2.  Did the district court correctly conclude, based on Buckeye Check 

Cashing v. Cardegna, 546 U.S. 440 (2006), that the Tribe’s labor law preemption 

theory is a challenge to the contract’s validity and is therefore a dispute that the 

Tribe must present to the arbitrator? 

3.  Do the labor-relations provisions in the Compact, which the Tribe 

negotiated with California pursuant to the Indian Gaming Regulatory Act, operate 

concurrently with the National Labor Relations Act? 

4.  Did the district court properly conclude that it had only supplemental, and 

not original, jurisdiction over the Tribe’s counterclaim for declaratory relief? 

5.  Did the district court abuse its discretion when it decided to dismiss the 

Tribe’s counterclaim for a declaratory judgment in order to avoid interfering with 

the arbitrator’s authority to decide whether federal labor law rendered invalid the 
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Tribe’s contract with the Union? 

Statutory Addendum 

The pertinent statutes (28 U.S.C. § 1367 and 29 U.S.C. § 185) are contained 

in the Statutory Addendum to this brief.   

Statement of the Case 

A.   Undisputed Facts 

1. The Parties 

 The Tribe is an Indian tribe that owns and operates the Sycuan Casino 

Resort.  ER 312 (¶ 4), 297 (¶ 4), 283-84 (¶¶ 3, 10).  The Union is a labor union that 

represents casino employees in San Diego County and seeks to represent the 

Sycuan Casino Resort employees.  ER 311-12 (¶¶ 1, 3).1   

2. The Tribe promised California that it would adopt and maintain 

an ordinance providing for labor organizing rights. 

a. The Tribe’s Compact with California 

The Indian Gaming Regulatory Act (“IRGA”), 25 U.S.C. § 2701 et seq., 

regulates when and how Indian tribes may operate casinos on their land.  A tribe 

                                                           
1 The Tribe denies this allegation on the ground that it lacks sufficient information 

or belief, but “a party may not deny sufficient information or knowledge with 

impunity, but is subject to the requirements of honesty in pleading.  An averment 

will be deemed admitted when the matter is obviously one as to which a defendant 

has knowledge or information.” Djourabchi v. Self, 571 F.Supp.2d 41, 50 (D.D.C. 

2008).   
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may lawfully offer Class III gaming2 only if the tribe enters into a compact with 

the state in which it is located, 25 U.S.C. § 2710(d)(1)(C); the Secretary of the 

Interior publishes a notice approving the compact in the Federal Register, 25 

U.S.C. § 2710(d)(3)(B); and the tribe conducts gaming in conformance with that 

compact.  25 U.S.C. § 2710(d)(1)(C).  In 1999, the Tribe and the State of 

California entered into an IGRA compact, ER 313 (¶ 15), 299 (¶ 15); which the 

Secretary of the Interior approved.  65 Fed. Reg. 31189 (May 16, 2000).  In 2015, 

the Tribe and California amended their compact, ER 313-14 (¶ 16), 299 (¶ 16); and 

the Interior Secretary approved that amendment.  80 Fed. Reg. 79926 (Dec. 23, 

2015) (“Compact” or “2015 Compact”).3  

                                                           
2 Class III gaming refers to Las Vegas-style gaming, such as slot machines and 

banking card games.  25 U.S.C. § 2703(6)-(8). 

3 Relevant excerpts of the compacts negotiated in 1999 and 2015, including the 

TLRO, were provided to the district court as Exhibits A and B, respectively, to the 

Declaration of Kristin Martin.  ER 158-207.  The Court may consider these 

documents because they are a matter of public record and because they are 

referenced in the complaint and their authenticity is uncontested.  United States v. 

14.02 Acres of Land More or Less in Fresno Cty., 547 F.3d 943, 955 (9th Cir. 

2008) (Rule 12(c) motion); United States v. Ritchie, 342 F.3d 903, 908-09 (9th Cir. 

2003) (same); No. 84 Employer-Teamster Joint Counsel Pension Trust Fund v. 

America West Holding Corp., 320 F.3d 920, 925 n.2 (9th Cir. 2003) (Rule 12(b) 

motion); Gemtel Corp. v. Community Redevelopment Agency, 23 F.3d 1542, 1544 

n.1 (9th Cir. 1994) (same).  The Court may also take judicial notice of the 

compacts, as they are a matter of public record and available on the California 

Gambling Control Commission’s website at 

http://www.cgcc.ca.gov/?pageID=compacts (last visited on May 14, 2021).  See 

Fed. R. Evid. 201(b). 
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b. The Tribal Labor Relations Ordinance 

Tribal-state compacts may address “subjects directly related to the operation 

of gaming activities,” 25 U.S.C. § 2710(d)(3)(C)(vii); which includes labor 

relations.  In re Indian Gaming Related Cases, 331 F.3d 1094, 1115-16 (9th Cir. 

2003) (“Coyote Valley”).  In 1999 and again in 2015, California and the Tribe 

agreed in their IGRA compact to provisions related to labor relations at the Tribe’s 

casino.   

The Tribe’s 1999 compact requires, in Section 10.7, that the Tribe “provide 

an agreement or other procedure acceptable to the State for addressing 

organizational and representational rights of Class III Gaming Employees and 

other employees associated with the Tribe’s Class III gaming enterprise” or the 

compact will be “null and void.”  ER 166.  Addendum B to the 1999 compact 

specifies that the Tribe would adopt and maintain a “Model Tribal Labor Relations 

Ordinance” which was attached to Addendum B, and that failure to do so would be 

deemed a material breach entitling the State to terminate the compact.  ER 167-79. 

Labor relations are addressed in Section 12.10 of the 2015 Compact, which 

requires that, as a condition of engaging in “Gaming Activities” (i.e., Class III 

gaming)4, the Tribe must adopt and maintain a Tribal Labor Relations Ordinance 

                                                           
4 See 2015 Compact, § 2.9.  ER 189. 
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(“TLRO”), the text of which appears in an appendix to the Compact.5  Section 

12.10 makes clear that the TLRO is a material part of the Compact’s bargain.  It 

states that “Gaming Activities may only continue as long as the Tribe maintains the 

ordinance.” ER 313-14 (¶¶ 16-17), 299-300 (¶¶ 16-17).   

 The TLRO sets out procedures for organizing certain casino employees into 

a union.  Its provisions govern the Tribe (as the employer) and unions that seek to 

organize the Tribe’s casino employees.  ER 324-32.  The TLRO’s dispute-

resolution procedure, contained in Section 13, is arbitration.  Section 13(e) allows 

“a motion to compel arbitration or a motion to confirm or vacate an arbitration 

award, under this Section 13, in the appropriate state superior court, unless a 

bilateral contract has been created in accordance with Section 7, in which case 

either party may proceed in federal court.”  ER 334.  In Section 13(e), the Tribe 

expressly waived its immunity in a suit to compel arbitration under the TLRO in 

state or federal court.  Id. 

3.  The Tribe’s contract with the Union. 

 Section 7 of the TLRO requires the Tribe to enter into a private contract with 

the Union.  It states, in part:  

The Tribe agrees that if a union first offers in writing that it and its 

                                                           
5 Citing pages 288-89 of the Excerpts of Record, the Tribe says that the State 

“compelled” it “to enact a prefabricated” TLRO.  AOB 6; see also AOB 15 (Tribe 

“was required to sign” the TLRO).  Those assertions are not supported by the 

Excerpts of Record.   
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local affiliates will comply with (b)(1) and (b)(2), the Tribe shall 

comply with the provisions of (c) and (d). 

*   *   * 

The union’s offer in subsection (b) of this Section 7 shall be deemed 

an offer to accept the entirety of this Ordinance as a bilateral contract 

between the Tribe and the union, and the Tribe agrees to accept such 

offer.   

 

ER 325-27.  In other words, the TLRO – which, in its Compact with 

California, the Tribe agreed to adopt and maintain -- contains the Tribe’s automatic 

acceptance of an offer by the Union to enter into a private contract containing the 

same terms as the TLRO.   

In November 2019, the Union made the offer described in Section 7 of the 

TLRO by delivering a letter to the Tribe’s top elected officer.  ER 315-16, 340 (¶¶ 

23-24, 29 & Exh. B), 301-03 (¶¶ 23-24, 29).  Just as the TLRO provides for 

enforcement of the TLRO through arbitration, Section 13(a)-(b) also provides for 

arbitration of disputes under the Tribe’s contract with the Union.  If the Tribe 

refuses to arbitrate, the Union may sue in federal court to compel arbitration and 

the Tribe, in Section 13(e), has waived its immunity from suit.  ER 332-34. 

4. The Union’s dispute with the Tribe. 

The Union alleged that the Tribe breached its contract with the Union in four 

ways: 

 The Tribe has not given the Union a list of employees’ names and contact 

information.  ER 315, 318 (¶¶ 25, 40). 
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 The Tribe has expressed to its employees that it opposes employees 

organizing a union and unionizing.  ER 315, 318 (¶¶ 26, 40). 

 

 The Tribe has not allowed the Union’s representatives to enter the Casino.  

ER 315-18 (¶¶ 27, 39-40). 

 

 The Tribe has not facilitated the dissemination of information from the 

Union to the Tribe’s employees.  ER 316, 318 (¶¶ 28, 40). 

 

The Union sought to arbitrate these disputes under the contract’s arbitration 

provision, but the Tribe refused to do so.  ER 317 (¶¶ 36-37), 304 (¶¶ 36-37).   

In response to the Union’s invocation of Section 7, the Tribe’s General 

Counsel responded by saying that “the Tribe has not taken the position that the 

TLRO is unenforceable as a result of National Labor Relations Act (NLRA) 

preemption” but that the “so-called bilateral contract” between the Union and the 

Tribe “would be invalid if the ordinance [i.e., the TLRO] is preempted.  

Additionally, the bilateral contract procedure standing alone is highly questionable 

under basic contract law.”  ER 316-17, 360 (¶ 34 & Exh. G), 303 (¶ 34).  Later, 

when the Union demanded arbitration, the Tribe’s General Counsel announced that 

“the Tribe’s legal position is that that TLRO is preempted by the National Labor 

Relations Act (NLRA) and is therefore null and void; and the Tribe has no 

obligation to comply with it.”  ER 317, 373 (¶ 38 & Exh. K), 304 (¶ 38).   

B. Procedural History 

The Union initiated this case on June 1, 2020 by filing a complaint to 

compel arbitration under its contract with the Tribe.  ER 383.  The Tribe answered 
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the complaint on July 30, 2020 and also filed a counterclaim to compel arbitration.  

ER 384.   

The Tribe put its labor law preemption theory at the center of each pleading.  

In the Answer, the Tribe asserted as an affirmative defense that the NLRA 

preempts the TLRO and is “therefore unenforceable where such provisions conflict 

with the NLRA.”  ER 303 (3d defense).6  Introducing the counterclaim, the Tribe 

explained that it sought “an order declaring that the NLRA preempts and 

invalidates enforcement of the TLRO, thus rendering the purported dispute 

between the parties non-arbitrable and preserving the Sycuan Band’s sovereign 

immunity from suit.” ER 283; see also ER 292 (¶ 67).  The other declaratory relief 

that the Tribe seeks grows out of the Tribe’s preemption theory.  It asks the Court 

to declare that the Union’s claims are not arbitrable because the TLRO is 

preempted and that the Tribe has not waived its immunity from suit because the 

TLRO containing that waiver is preempted.  ER 292-93 (¶¶ 68-69).   

On September 2, 2020, the Union filed a motion to dismiss the counterclaim, 

ER 385; and on September 15, 2020, the Union filed a motion for judgment on the 

pleadings on its complaint to compel arbitration.  Id.  In the motion to dismiss, the 

                                                           
6 The Tribe also alleged repeatedly that it is not “subject to the provisions of the 

TLRO unless federal law applies to the TLRO and, where inconsistent with the 

TLRO, the NLRA will control.”  ER 301-06 (¶¶ 20-22, 25-28, 30-31, 35-36, 42-

46).   
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Union explained that that district court did not have federal-question jurisdiction 

over the counterclaim; that while the court had supplemental jurisdiction, it could 

decline to hear the claim for prudential reasons; and that the State of California is a 

required party to the declaratory-relief claim.  ER 209.  In the motion for judgment 

on the pleadings, the Union asked the district court to order arbitration and allow 

the arbitrator to decide whether (as the Tribe asserted) that federal labor law 

invalidated the Tribe’s contract with the Union.  ER 143-45.  In the alternative, the 

Union explained why federal labor law did not invalidate the contract.  ER 146-56.   

On December 10, 2020, the district court granted both motions.  ER 6, 386.  

The court first concluded, based on undisputed facts, that the Tribe and the Union 

had formed a contract because the Tribe adopted and maintained the TLRO and 

received the Union’s offer as provided in TLRO Section. 7.  ER 9.  Next, the court 

rejected the Tribe’s assertion that its sovereign immunity precluded arbitration.  

ER 9-10.  Finally, the court declined to decide whether “the contract is void due to 

preemption of the TLRO by the NLRA” because “[d]oing so would interfere with 

the arbitrator’s authority under Buckeye Check Cashing.”  ER 10.  

The Tribe appealed both decisions to this Court.   

Summary of the Argument 

This case involves a Compact and a contract.  The Compact is between the 

State of California and the Tribe, and permits the Tribe to operate a casino in 
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exchange for promises the Tribe made to California.  The contract is between the 

Tribe and the Union, which seeks to organize the Tribe’s casino employees.  The 

Compact and the contract are related in that a provision of the Compact requires 

the Tribe to enter into the contract with the Union and prohibits the Tribe from 

continuing to offer Las Vegas-style gaming if the Tribe fails to do so. 

The Union believes that the Tribe violated the contract.  The contract 

contains an arbitration clause but the Tribe won’t arbitrate, so the Union filed this 

case to obtain an order compelling arbitration.  The Tribe’s principal defense is 

that federal labor law preempts the Compact’s labor-relations provisions, including 

the requirement that the Tribe enter into the contract with the Union.  But in 

addition to alleging preemption as an affirmative defense, the Tribe also asked the 

district court for a declaratory judgment that federal law preempts the Compact’s 

provisions relating to labor organizing.   

 Sections A to D of the Brief explain why the Tribe must arbitrate.  After 

laying out the law of arbitrability in Section A, we show in Section B how the 

contract was formed, that there are no disputed facts about contract formation, and 

that the array of contract-law principles cited by the Tribe are irrelevant to this 

contract.   

Next, in Section C.1, we address the Tribe’s challenge to the Compact’s 

labor-relations provisions, and offer the Court two different paths to affirming the 
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district court order.  The Tribe’s challenge to the TLRO is also a challenge to the 

validity of the Tribe’s contract with the Union, and under Buckeye Check Cashing 

v. Cardegna, 546 U.S. 440 (2006), disputes about the validity of an entire contract 

are for the arbitrator to resolve.  Thus, the district court properly ordered the Tribe 

to arbitrate without addressing the Tribe’s challenge to the TLRO.   

 Alternatively, if the Court is inclined to treat the Tribe’s challenge to the 

TLRO as presenting a contract-formation dispute, then the Tribe’s labor law 

preemption argument is for the Court, not the arbitrator, to resolve.  In Section C.3, 

we address the Tribe’s preemption argument by showing that it is premised on a 

fundamental misunderstanding of what a tribal-state gaming compact is.  The Tribe 

contends that federal labor law preempts the Compact’s labor-relations provisions 

to the extent inconsistent with the National Labor Relations Act, 29 U.S.C. § 151 

et seq.  This argument falters at each step.  What is at issue here is not federal 

preemption of a state law, but the intersection of two federal laws.  When 

presented with two federal laws that touch on the same subject, it is the courts’ 

constitutional duty to harmonize those laws.  Harmony is easy to find here because 

federal labor law not only allows, but actually encourages, unions and employer to 

make the type of agreement into which the Union and the Tribe entered pursuant to 

the Compact’s labor-relations provisions.  There is no conflict between the 

Compact and federal labor law. 
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In Section D, we return to arbitrability and respond to the Tribe’s assertion 

that it did not expressly agree to arbitrate its labor law preemption defense.  

Federal courts interpret agreements to arbitrate as extending to all issues not 

specifically excluded.  The Union’s contract with the Tribe contains a broad 

arbitration clause, which expressly encompasses all issues under the TLRO, and 

the Tribe’s defense that labor law preempts the TLRO arises under the TLRO.  

Moreover, sovereign immunity from suit does not allow a tribe to escape its 

promise to arbitrate where, as here, the Tribe expressly agreed to waive its 

sovereign immunity in a suit to compel arbitration.  Of course, if the Court chooses 

to address the preemption issue, there will be no need to reach this question. 

 In Section E, we turn to the Tribe’s counterclaim for a declaratory judgment 

about the validity of the Compact’s labor-relations provisions.  The district court 

did not have original jurisdiction over the counterclaim.  The Declaratory 

Judgment Act requires an independent basis for jurisdiction; the well-pleaded 

complaint rule prevents the court from exercising federal-question jurisdiction; and 

Section 301 of the Labor Management Relations Act requires the Tribe to plead 

that it violated a labor contract, which the Tribe could not do while also denying 

that a contract exists.  As a result, the supplemental jurisdiction statute provides the 

only basis for the Court to assert jurisdiction over the declaratory relief claim.   

 District courts do not have to exercise supplemental jurisdiction even when 
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it exists, nor do district courts have to hear declaratory-relief claims over which 

they have jurisdiction.  Here the district court properly declined to decide the 

Tribe’s declaratory-relief claim because it raises the same question that the district 

court decided must be presented to the arbitrator.  

Standard of Review 

“Judgment on the pleadings is properly granted when there is no issue of 

material fact in dispute, and the moving party is entitled to judgment as a matter of 

law.”  Fleming v. Pickard, 581 F.3d 922, 925 (9th Cir. 2009); see also Dunlap v. 

Credit Protection Ass’n LP, 419 F.3d 1011, 1012 n.1 (9th Cir. 2005) (per curium).  

A dismissal on the pleadings pursuant to Rule 12(c) is reviewed de novo.  Lyon v. 

Chase Bank USA, N.A., 656 F.3d 877, 883 (9th Cir. 2011); Peterson v. California, 

604 F.3d 1166, 1169 (9th Cir. 2010); Dunlap, 419 F.3d at 1012 n.1.   

A motion for judgment on the pleadings may be used to obtain an order 

compelling arbitration.  UNITE HERE Int’l Union v. Shingle Springs Band of 

Miwok Indians, 738 Fed. Appx. 560, 561 (9th Cir. 2018).  A district court’s 

decision to compel arbitration is reviewed de novo.  SEIU Loc. 121RN v. Los 

Robles Reg’l Med. Ctr., 976 F.3d 849, 852 (9th Cir. 2020); Int’l Bhd. of Teamsters 

v. NASA Servs., Inc., 957 F.3d 1038, 1041 (9th Cir. 2020).  Unless the facts are 

contested, disputes about contract formation are resolved as a question of law.  

United States v. Mujahid, 799 F.3d 1228, 1238 (9th Cir. 2015); Wall Data Inc. v. 
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Los Angeles Cty. Sheriff’s Dep’t, 447 F.3d 769, 786 (9th Cir. 2006).  Federal 

preemption is also a question of law over which no deference is given to the lower 

court.  MetroPCS California, LLC v. Picker, 970 F.3d 1106, 1117 (9th Cir. 2020); 

Moreno Roofing Co. v. Nagle, 99 F.3d 340, 342 (9th Cir. 1996). 

This Court reviews de novo whether the district court had subject-matter 

jurisdiction.  Trustees of Const. Indus. & Laborers Health & Welfare Trust v. 

Hartford Fire Ins. Co., 578 F.3d 1126, 1128-29 (9th Cir. 2009) (per curiam); 

Hoeck v. City of Portland, 57 F.3d 781, 784 (9th Cir. 1995).  A district court’s 

decision whether to exercise supplemental jurisdiction is reviewed for an abuse of 

discretion.  Carlsbad Tech., Inc. v. HIF Bio, Inc., 556 U.S. 635, 639 (2009); 

Costanich v. Dep’t of Soc. & Health Servs., 627 F.3d 1101, 1107 (9th Cir. 2010).  

Similarly, a district court’s decision whether to exercise jurisdiction over a 

declaratory judgment action is also reviewed for an abuse of discretion.  See Wilton 

v. Seven Falls Co., 515 U.S. 277, 289-90 (1995); R.R. Street & Co. Inc. v. 

Transport Ins. Co., 656 F.3d 966, 973 (9th Cir. 2011). 

Argument 

A. The law of arbitrability. 

 Section 301 of the Labor Management Relations Act, 29 U.S.C. § 185, 

empowers the federal courts to enforce arbitration agreements in labor contracts by 

ordering parties to arbitrate.  Textile Workers v. Lincoln Mills of Ala., 353 U.S. 
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448, 450-51 (1957); see also Goodall-Sanford, Inc. v. United Textile Workers 

Local 1802, 353 U.S. 550, 551 (1957).  “[C]ongressional policy . . . favor[s] 

settlement of disputes by the parties through the machinery of arbitration.”  

Steelworkers v. Warrior & Gulf Navigation, 363 U.S. 574, 582-83 (1960). 

Disputes about whether a federal court must compel arbitration typically 

take one of two forms.  If one party disputes that it entered into an agreement 

containing a promise to arbitrate, the court must decide whether a contract was 

formed.  See, e.g., Granite Rock Co., 561 U.S. at 296; John Wiley & Sons, Inc. v. 

Livingston, 376 U.S. 543, 547 (1964).  The other category of cases arises when the 

promise to arbitrate is limited, and expressly excludes some disputes from its 

reach.  See, e.g., AT&T Technologies v. Communications Workers of America, 475 

U.S. 643 (1986); Warrior & Gulf Navigation, 363 U.S. at 582-83.  The Tribe’s 

arguments primarily, but not exclusively, fall into the first category.  In the next 

three sections of this Brief, we untangle the Tribe’s arguments about arbitrability 

and respond to each of them.7   

Sections B and C to respond to the Tribe’s arguments about contract 

                                                           
7 In its opening brief, the Tribe argues that the arbitrator cannot decide arbitrability, 

at least that’s how we understand the Tribe’s references to a “delegation clause.”  

See, e.g., AOB 1-2, 19 n.2.  That argument is beside the point.  The district court 

did not leave an arbitrability question to the arbitrator, and the Union does not 

assert that it should have done so.  The district court decided that that the parties 

agreed to arbitrate, and therefore the arbitrator should resolve their dispute.  
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formation.  In Section B, we first show why undisputed facts establish that a 

contract exists, and then respond to the Tribe’s assorted contract-law arguments.   

Section C addresses the Tribe’s claim that federal labor law preempts the 

TLRO in two different ways.  We begin, in subsection C.1, by explaining why the 

district court was correct to treat the Tribe’s argument as an attack on the 

contract’s validity and therefore a question for the arbitrator to resolve.  The Tribe 

says that its preemption argument is really an argument about contract formation – 

that is, if the TLRO is preempted and invalid, the TLRO could not have generated 

a contract between the Union and the Tribe.  We respond to that argument in 

Subsection C.3 by explaining in detail why the TLRO is not preempted and 

operates concurrently with federal labor law.  This is an alternative basis for 

affirming the district court order.   

Section D addresses the Tribe’s other arbitrability argument, which is not 

about contract formation but about the scope of the arbitration agreement.  We 

show that the Tribe’s labor-law preemption defense falls within the contract’s 

arbitration clause and that the Tribe’s sovereign immunity from suit does not allow 

the Tribe to escape its promise to arbitrate. 

B. The Tribe and the Union entered into a contract. 

1. There are no disputed facts about contract formation. 

 The facts that establish the existence of a Union-Tribe contract are 
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undisputed: 

 The Tribe entered into its Compact with California in 2015, and that 

Compact remains in effect.  ER 313-14 (¶ 16), 299 (¶ 16).   

 

 The Compact, in Section 12.10, requires the Tribe to adopt and maintain the 

TLRO as an ordinance of the Tribe and, in an appendix, sets forth the 

TLRO’s text.  ER 314 (¶ 17), 300 (¶ 17). 

 

 The Compact makes the Tribe’s compliance with Section 12.10 a condition 

of the Tribe continuing to offer high-stakes Class III gaming.  ER 314 (¶ 17), 

300 (¶ 17).  The Tribe continues to operate a casino offering Class III 

gaming.  ER 313 (¶ 11), 299 (¶ 11). 

 

 The Tribe admits the TLRO’s text, and in particular Section 7.  ER 314 (¶¶ 

17-18), 300 (¶¶ 17-18). 

 

 The Tribe admits that it received the Union’s November 2019 letter in which 

the Union made the offer described in Section 7(b) and delivered it to the 

Tribe.  ER 315-16 (¶¶ 23-24, 29), 301-03 (¶¶ 23-24, 29).  

 

There are no disputed facts for a jury to decide. 

The Union’s Section 7(b) offer created a contract.  Section 7(b) states: “The 

Tribe agrees that if a union first offers in writing that it and its local affiliates will 

comply with (b)(1) and (b)(2), the Tribe shall comply with the provisions of (c) 

and (d).”  Section 7(d) of the TLRO states: “The union’s offer in subsection (b) of 

this Section 7 shall be deemed an offer to accept the entirety of this Ordinance as a 

bilateral contract between the Tribe and the union, and the Tribe agrees to accept 

such offer.”  ER 325-27.   

The Tribe had already agreed in the Compact to adopt and maintain the 
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TLRO which contains the Tribe’s acceptance, so upon receiving the Union’s offer, 

the Tribe did not have to do anything.  Even if the TLRO required the Tribe to take 

some action to convey its acceptance (which it does not), the Court could impute 

that action to the Tribe because “equity regards as done that which ought to be 

done.”  30A C.J.S. Equity § 133; see also 13 Witkin, Equity, § 5 (10th ed. 2005) 

(same).  “The broad meaning of this maxim is that where an obligation rests on a 

person to perform an act, equity will treat the person in whose favor the act should 

be performed as clothed with the same interest and entitled to the same rights as 

though the act were performed.”  30A C.J.S. Equity § 133.   

There is another way of explaining how the Tribe and the Union formed the 

contract: the Tribe made an open-ended offer in the TLRO, which the Union 

accepted by delivering the November 2019 letter.  The TLRO names the Union as 

the offeror and the Tribe as the offeree, but in reality the labels are reversed.  

Hornbook contract law demonstrates that this is so.  An offeror makes an offer by 

“manifest[ing] willingness to enter into a proposed bargain communicated in such 

a manner that the offeree may understand that by assenting the bargain will be 

concluded.”  1 Williston on Contracts, § 4:7 (4th ed.).  Typically, “an ordinance  . . 

. does not amount to an offer since it merely evinces the municipal corporation’s 

intent to do something in the future, but does not thereby make a promise that it 

shall be done.”  But “if the ordinance . . . is thereby communicated to another, in 
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such a way as to lead that other to believe that no further assent by the 

communicator is necessary, it may become an offer.”  Id., § 4:9.  That is what the 

Tribe communicated when it promised the State that it would adopt and maintain 

the TLRO.  The Tribe effectively made an open-ended offer to enter into a bilateral 

contract with the Union with the TLRO as its terms.  When the Union delivered to 

the Tribe its November 2019 letter making the “offer” described in Section 7, in 

reality the Union accepted the Tribe’s open-ended offer, and the contract was 

formed.   

2. The Tribe’s contract-law arguments are frivolous. 

The Tribe says Section 7’s language is insufficient to produce a contract.  

There is nothing to these arguments.   

  The Tribe says that its contract with the Union is an unenforceable 

“agreement to agree.”  Appellant’s Opening Brief (“AOB”) 19-20.  That makes no 

sense.  The Tribe promised the State in the Compact that if any union made the 

Section 7 promise to the Tribe, it would enter into a contract with that union 

containing the TLRO’s terms.  Thus, when the Union made that promise in 

November 2019, a contract was formed in which the Tribe and the Union agreed to 

comply with the TLRO’s terms.  That agreement does not require the Tribe and the 

Union to work out the terms of another agreement in the future.    

 The Tribe says the contract is missing the counterparty’s identity.  AOB 20-
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22.  The Tribe is really complaining that it did not know which union would accept 

the open-ended offer the Tribe made when it agreed with the State in its Compact 

to adopt and maintain the TLRO.  The Tribe’s contract with the Union was formed 

later.  The Union disclosed its identity to the Tribe in November 2019 when it 

made the Section 7 promise.  Nothing precludes a party from making an offer 

without knowing the counterparty’s identity, as the Tribe did in the Compact.  The 

Tribe knew the counterparty’s identity when the Union accepted the offer. 

 The Tribe says that the Union did not provide any consideration in exchange 

for the Tribe’s promise.  AOB 20-21.  The consideration is contained in the 

Union’s promise to comply with Sections 7(b)(1) and (b)(2) of the TLRO: the 

Union promised the Tribe that it would not engage in economic disruption at the 

Tribe’s casino, conduct strike-related picketing on Indian lands, disparage the 

Tribe or attempt to influence the outcome of tribal government elections.  Cf. 

Retail Clerks v. Lion Dry Goods, 369 U.S. 17, 28 (1962) (union’s promise of labor 

peace is consideration for a Section 301 contract).   

 The Tribe says that it is unclear whether the Union “is bound by the entire 

TLRO or just sections 7(b)(1) and (b)(2).”  AOB 22.  It is crystal clear.  TLRO 

Section 7(d) says, “The union’s offer in subsection (b) of this Section 7 shall be 

deemed an offer to accept the entirety of this Ordinance as a bilateral contract 

between the Tribe and the union, and the Tribe agrees to accept such offer.” 
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(emphasis added).  

C. The Tribe’s labor law preemption defense. 

1. The question whether the Tribe’s contract with the Union is valid 

or void can be resolved in arbitration. 

 The Tribe says that it does not have to arbitrate because federal labor law 

preempts the TLRO.  A defense that external law invalidates a contract is issue for 

the arbitrator to resolve.  Buckeye Check Cashing, Inc. v. Cardegna, 546 U.S. 440, 

445-46 (2006).   

The Buckeye Check Cashing case involved a loan agreement with an interest 

rate that allegedly violated Florida’s consumer protection law.  That agreement 

provided for enforcement by arbitration, but the Florida Supreme Court refused to 

compel arbitration because the plaintiffs challenged the contract as unlawful and 

therefore unenforceable at all.  Id. at 443.  The U.S. Supreme Court reversed, 

explaining that courts may not decide whether a contract containing an arbitration 

clause is void from its inception.  The Court drew a distinction between a 

“challenge[] specifically [to] the validity of the agreement to arbitrate” and a 

“challenge [to] the contract as a whole, either on a ground that directly affects the 

entire agreement (e.g., the agreement was fraudulently induced), or on the ground 

that the illegality of one of the contract’s provisions renders the whole contract 

invalid.”  Id. at 444.  Only the first type of challenge – a challenge to “the 

arbitration clause itself” – is for the Court to decide.  In contrast, a challenge to 
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“the contract’s validity is considered by the arbitrator in the first instance.”  Id. at 

445-46.   

The distinction that the Buckeye Check Cashing Court drew is settled law.  

Five years after deciding Buckeye Check Cashing, the Court affirmed its twin 

rules, reiterating that a “challenge [must be] directed specifically to the agreement 

to arbitrate before the court will intervene” but the court will order arbitration if 

“the alleged fraud that induced the whole contract equally induced the agreement 

to arbitrate which was part of that contract.”  Rent-A-Center, West, Inc. v. Jackson, 

561 U.S. 63, 71 (2010); see also Bridge Fund Capital Corp. v. Fastbucks 

Franchise Corp., 622 F.3d 996, 1000 (9th Cir. 2010) (court will decide question of 

validity only if the party resisting arbitration “argue[s] that an arbitration clause, 

standing alone, is unenforceable -- for reasons independent of any reasons the 

remainder of the contract might be invalid”). 

The Tribe squarely attacks the contract as a whole and not the arbitration 

clause standing alone.  This argument is housed most directly in the Tribe’s third 

affirmative defense, where the Tribe “alleges that the Complaint is barred because 

the purported Tribal Labor Relations Ordinance, including any arbitration 

provisions contained therein, are preempted by the National Labor Relations Act, 

29 U.S.C. § 151, et seq., and, therefore, is unenforceable where such provisions 

conflict with the NLRA.”  ER 307.  The Tribe does not offer any reason 
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independent of the rest of the TLRO that the agreement to arbitrate is invalid.  The 

Tribe is hard-pressed to come up with such an argument because the arbitration 

provision is unremarkable.  It directs the arbitrator “generally [to] follow the 

American Arbitration Association’s procedural rules relating to labor dispute 

resolution.”  ER 333.  Moreover, federal labor policy encourages the use of 

arbitration to resolve labor disputes, including disputes about the process for union 

organizing.  See Boys Markets, Inc. v. Retail Clerks, Local 770, 398 U.S. 235, 253 

(1970); Carey v. Westinghouse, 375 U.S. 261, 272 (1964); Hotel & Restaurant 

Employees Union Local 217 v. J.P. Morgan Hotel, 996 F.2d 561, 568 (2d Cir. 

1993).   

The TLRO’s arbitration provision is not the Tribe’s gripe.  The Tribe doesn’t 

think that federal law permits California to negotiate to include the TLRO in its 

Compact at all.  That is a “challenge to the contract as a whole, [] on a ground that 

directly affects the entire agreement” so it is for the arbitrator to decide. 

2. It is unnecessary to remand to allow the district court to decide 

first whether the TLRO is preempted or operates concurrently 

with federal labor law. 

The Tribe says that it doesn’t have to present its defense that federal law 

invalidates the TLRO to the arbitrator because, if correct, the TLRO could not have 

produced a contract between the Tribe and the Union.  AOB 14-16.  If the Court 

agrees that this issue must be resolved before the Tribe is ordered to arbitrate, then 
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the Union urges the Court to reach that issue now.  “In reviewing decisions of the 

district court, [this Court] may affirm on any ground finding support in the 

record.  If the decision below is correct, it must be affirmed, even if the district 

court relied on the wrong grounds or wrong reasoning.”  Unigard Sec. Ins. Co. v. 

Lakewood Eng’g & Mfg. Corp., 982 F.2d 363, 367 (9th Cir.1992); see also Cigna 

Prop. & Cas. Ins. Co. v. Polaris Pictures Corp., 159 F.3d 412, 418-19 (9th Cir. 

1998).   

There would be good reason to do so here.  Labor arbitration is supposed to 

be quick.  United Paperworkers Int’l Union v. Misco, Inc., 484 U.S. 29, 38 (1987) 

(noting the public interest in “speedy resolution of grievances by private 

mechanisms); see also John Wiley & Sons, 376 U.S. at 558 (delay of “speedy 

arbitrated settlement” of labor dispute is “contrary to the aims of national labor 

policy”); SEIU United Healthcare Workers-W. v. Los Robles Reg’l Med. Ctr., 812 

F.3d 725, 733 (9th Cir. 2015) (delaying labor arbitration is a breach of the duty of 

good faith); Phoenix Newspapers, Inc. v. Phoenix Mailers Union Local 752, 989 

F.2d 1077, 1084 (9th Cir. 1993) (“One of the central purposes of arbitration 

proceedings is to achieve speedy and fair resolutions of disputes.”)  Remanding to 

the district court for resolution of a pure question of law would waste judicial 

resources and delay the ultimate decision on the question whether the parties must 

arbitrate.  In the next subsection, we explain why the TLRO is valid and operates 
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concurrently with federal labor law. 

3. Federal labor law does not prevent tribes and states from 

agreeing about casino labor relations in an IGRA compact. 

Both federal labor law (through the National Labor Relations Act) and 

federal Indian law (through the Indian Gaming Regulatory Act) have a role in 

regulating labor relations at tribal casinos.  California’s gaming tribes have 

approached this as an “either or” problem.  The California Nations Indian Gaming 

Association (an organization of which the Tribe is a member)8 asserted in an 

amicus brief filed with this Court that IGRA prevents the National Labor Relations 

Board from asserting jurisdiction over tribal casinos.  See Casino Pauma v. NLRB, 

888 F.3d 1066, 1079 (9th Cir. 2018).  In this case, the Tribe has done an about-face 

and argues that the NLRA prevents tribes and states from negotiating about labor 

relations.  Neither position is correct.  In this subsection, we first demonstrate that, 

as a legal matter, the two statutes operate concurrently, and then explain how the 

TLRO is consistent with federal labor policy. 

a. In the Ninth Circuit, it is settled that the NLRA and an 

IGRA compact’s labor-relations provisions apply to tribal 

casinos. 

The National Labor Relations Act applies to tribal casinos.  Three circuits, 

including the Ninth Circuit, have so held, and the Supreme Court has denied 

                                                           
8 See https://cniga.com/member-tribes/ (listing the Sycuan Band as a member) (last 

visited on May 14, 2021). 
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certiorari in cases from two of those circuits.  Casino Pauma, 888 F.3d at 1076-79, 

cert. denied 139 U.S. 2614 (2019); NLRB v. Little River Band of Ottawa Indians 

Tribal Gov’t, 788 F.3d 537 (6th Cir. 2015), cert. denied 136 S.Ct. 2508 (2016); 

Soaring Eagle Casino & Resort v. NLRB, 791 F.3d 648 (6th Cir. 2015), cert. 

denied 136 S.Ct. 2509 (2016); San Manuel Indian & Bingo Casino v. NLRB, 475 

F.3d 1306 (D.C. Cir. 2007).  The Tribe now accepts this proposition.   

It is also true that tribes and states can include provisions relating to labor 

relations in an IGRA compact.  That is what the Ninth Circuit held in Coyote 

Valley.  The Court reasoned that labor relations at a tribal casino meet IGRA’s 

requirement of being “directly related to the operation of gaming activities” 

because “[w]ithout the ‘operation of gaming activities,’ the jobs this provision 

covers would not exist; nor, conversely, could Indian gaming activities operate 

without someone performing these jobs.”  331 F.3d at 1116.  Taken together, 

Casino Pauma and Coyote Valley mean that neither the NLRA nor IGRA operates 

with exclusivity when it comes to labor relations at tribal casinos.   

The Tribe might respond that in 2003 when the Ninth Circuit decided 

Coyote Valley, the National Labor Relations Board (“NLRB”) had not yet asserted 

jurisdiction over tribal casinos.  That statement is true but incomplete.  Five 

months before the Coyote Valley panel issued its decision, the Ninth Circuit held in 

a subpoena enforcement case that the NLRB’s jurisdiction over a tribal employer 
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was not “plainly lacking” (which is the standard applied to such subpoenas).  

NLRB v. Chapa de Indian Health Program, Inc., 316 F.3d 995, 996-97 (9th Cir. 

2003).  It did so by following the test developed in Donovan v. Couer d’Alene 

Tribal Farm, 751 F.2d 1113 (9th Cir. 1985) for determining whether a federal law 

of general applicability applies to a tribe.  See 316 F.3d at 998-99.  Two other 

circuits had already applied the Couer d’Alene test in the tribal gaming context, 

one to a tribal casino and the other to a tribal business engaged in building a 

casino, and both concluded that federal laws applied because tribal casinos are 

commercial operations.  See Florida Paraplegic Ass’n v. Miccosukee Tribe of 

Indians of Florida, 166 F.3d 1126, 1129 (11th Cir. 1999); Reich v. Mashantucket 

Sand & Gravel, 95 F.3d 174, 180-81 (2d Cir. 1996).  Thus, when the Ninth Circuit 

decided in Coyote Valley that IGRA permits California to negotiate for labor 

protections, there was reason to believe that the NLRB would assert jurisdiction 

over tribal casinos when presented with that case.9  That didn’t stop the Coyote 

Valley Court from giving its imprimatur to California’s demand in IGRA 

negotiations for labor-relations protections. 

The Tribe says that as late as 2015 when it agreed to the Compact, the 

NLRA’s application to its casino was unsettled in the Ninth Circuit.  AOB 6.  It is 

                                                           
9 In fact, the NLRB did so the following year.  San Manuel Indian Bingo & 

Casino, 341 NLRB 1055 (2004), enfd. 475 F.3d 1306 (D.C. Cir. 2007).   
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true that the Ninth Circuit had not yet decided Casino Pauma, but the D.C. 

Circuit’s and Sixth Circuit’s decisions upholding the NLRB’s assertion of 

jurisdiction over tribal casinos together with the Ninth Circuit’s decisions in Chapa 

de Indian Health Services and Couer d’Alene Tribal Farm made the outcome a 

foreseeable one. 

The Tribe wants this Court to conclude that by upholding the NLRB’s 

assertion of jurisdiction over tribal casinos in Casino Pauma, it subverted Coyote 

Valley’s holding that tribes and states can include labor-relations provisions in an 

IGRA compact.  AOB 11.  But that’s not what the Ninth Circuit said in Casino 

Pauma.  It cited Coyote Valley as background without suggesting in any way that it 

intended to undermine that decision.  See 888 F.3d at 1079.  We address Casino 

Pauma’s discussion of the TLRO in more detail in subsection C.3.c of this 

Argument. 

b. Federal law cannot preempt the Compact’s labor-relations 

provisions because the Compact is a creation of federal law. 

 There are two NLRA preemption doctrines which operate in different ways.  

One rule, known as Garmon preemption, bars “state interference with the National 

Labor Relations Board’s interpretation and active enforcement of the integrated 

scheme of regulation established by the NLRA.” Golden State Transit Corp. v. Los 

Angeles, 475 U.S. 608, 613 (1986).  The other, referred to as Machinist preemption 

“forbids both the National Labor Relations Board and States to regulate conduct 
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that Congress intended ‘be unregulated because left to be controlled by the free 

play of economic forces.’”  Chamber of Commerce v. Brown, 554 U.S. 60, 65 

(2008) (quoting Machinists v. Wisconsin Employment Relations Comm’n, 427 U.S. 

132, 140 (1976)).10  In its opening brief, the Tribe announces that both preemption 

doctrines apply, but it has never explained why – either before this Court or in the 

district court -- it thinks that either doctrine makes the TLRO, or parts of it, invalid.  

The breadth of the NLRA preemption doctrines gives the Tribe’s argument 

some surface appeal.  It is true, for example, that a state could not enact a law 

applicable to other private-sector businesses with the TLRO’s terms (although the 

Tribe seems to concede that some parts of the TLRO are valid).11  But federal 

preemption of state law doesn’t matter at all when it comes to IGRA compacts 

because an IGRA compact is not a state law.    

                                                           
10 The Tribe also implies, at AOB 14-15, that Chamber of Commerce v. Brown 

established a new rule of NLRA preemption in 2008.  That is incorrect.  In 

Chamber of Commerce, the Court applied the Machinist preemption doctrine to a 

unique state law.  544 U.S. at 66. 

11 The Tribe’s position has shifted.  Compare ER 360 (statement by the Tribe’s 

General Counsel on November 14, 2019 that “the Tribe has not taken the position 

that the TLRO is unenforceable as the result of National Labor Relations Act 

(NLRA) preemption” but “[t]he State of California, by conditioning the entering 

into of a Tribal State Compact, upon the inclusion of the TLRO, acted 

unlawfully”); with ER 373 (refusal by Tribe’s General Counsel to arbitrate on 

December 12, 2019 because the TLRO is entirely “null and void”); with ER 307 

(alleging that TLRO is unenforceable only “where such provisions conflict with 

the NLRA”). 
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IGRA regulates tribal gaming through a system described as “cooperative 

federalism [] that it seeks to balance the competing sovereign interests of the 

federal government, state governments, and Indian tribes, by giving each a role in 

the regulatory scheme.’” Artichoke Joe’s v. Norton, 353 F.3d 712, 715 (9th Cir. 

2003).  Federal law infuses the entire process.  IGRA directs tribes and states to 

negotiate about the tribe’s operation of Class III gaming, but it specifies the 

subjects about which they may and may not negotiate.  25 U.S.C. § 2710(d)(3)(C), 

(d)(4), (d)(5).  IGRA also authorizes the federal courts and Department of Interior 

to step in if the state negotiates in bad faith.  25 U.S.C. § 2710(d)(7).  If the tribe 

and state do reach agreement on a compact, the Interior Secretary must approve 

that compact before it takes effect.  25 U.S.C. § 2710(d)(3)(B), (d)(8).  Thus, 

IGRA compacts “quite clearly are a creation of federal law.”  Cabazon Band of 

Mission Indians v. Wilson, 124 F.3d 1050, 1056 (9th Cir. 1997); see also 

Confederated Tribes of Siletz Indians of Oregon v. State of Oregon, 143 F.3d 481, 

484-85 (9th Cir. 1998) (characterizing a gaming compact as “a direct result of 

federal authority granted through IGRA”). 

Federal law also confers on states civil regulatory authority through IGRA 

compact negotiations that states would otherwise lack.  Artichoke Joe’s, 353 F.3d 

at 716.  Federal Indian law usually preempts states’ normal police powers when it 

comes to regulating Indian tribes.  White Mountain Apache Tribe v. Bracker, 448 

Case: 21-55017, 06/09/2021, ID: 12138605, DktEntry: 25, Page 47 of 77

https://scholar.google.com/scholar_case?case=5049118920074166689&q=331+f3d+1094&hl=en&as_sdt=2006
https://scholar.google.com/scholar_case?case=5049118920074166689&q=331+f3d+1094&hl=en&as_sdt=2006


 

32 

U.S. 136, 142-45 (1980); see also New Mexico v. Mescalero Apache Tribe, 462 

U.S. 324, 334 (1983).  In contrast, IGRA authorizes states to negotiate for state 

criminal and civil laws to apply to tribal gaming activities, for jurisdiction to 

enforce such laws against tribes, and for the right to impose assessments on some 

tribal activities.  25 U.S.C. § 2710(d)(3)(C).  This IGRA-conferred authority is 

reflected in the Tribe’s Compact with California.  For example, it contains 

provisions requiring the Tribe to share its revenue with non-gaming tribes, to 

participate in the state unemployment insurance system and to protect the health 

and safety of casino guests and employees.  See, e.g. 2015 Compact, §§ 5, 6.4 & 12 

(available at http://www.cgcc.ca.gov/?pageID=compacts (last visited on May 14, 

2021).  The California Legislature could not enact legislation compelling the Tribe 

to do any of these things.  Nevada v. Hicks, 533 U.S. 353, 362 (2001); California v. 

Cabazon Band of Mission Indians, 480 U.S. 202, 214-16 (1987) (describing limits 

to states’ exercise of civil jurisdiction over tribes).  California was able to bargain 

for these terms and others in its tribal gaming compacts only because IGRA gave it 

the authority to do so.  

The same is true with respect to labor relations.  In IGRA, Congress directed 

state and tribes to enter into compacts, and allowed them to include in the resulting 

compact rules about how the tribe will conduct its labor relations.  Coyote Valley, 

331 F.3d at 1116.  In other words, California had the authority to bargain in IGRA 
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compact negotiations about labor relations at tribal casinos, even though federal 

labor law preempts the state’s authority to legislate about labor relations, because 

Congress gave it the power to do so.  Cf. Chamber of Commerce, 554 U.S. at 76 

(“Unlike the States, Congress has authority to create tailored exceptions to 

otherwise applicable federal policies . . . .”) 

The Tribe says that “California, by conditioning the entering into of a Tribal 

State Compact upon the inclusion of the TLRO, acted unlawfully.”  ER 316-17, 

360 (¶ 34 & Exh. G).  But it is precisely because the State demanded the TLRO in 

bargaining for an IGRA compact that the State’s demand was lawful. 

c. Casino Pauma does not support the Tribe’s NLRA-

preemption theory. 

The Tribe claims there is support for its preemption argument in the Ninth 

Circuit’s decision in Casino Pauma.  AOB 6-7; see also ER 317, 373 (¶ 38 & Exh. 

K).  The Court’s reasoning in Casino Pauma undermines the Tribe’s argument.   

The Pauma Band argued before the NLRB and again before the Ninth 

Circuit that applying the NLRA to its casino would conflict with IGRA and with 

the labor relations provisions in its IGRA compact with California.  Pauma was 

consistently unsuccessful in that argument, but it prompted an administrative law 

judge (the first stage of a case before the NLRB) to announce in dictum that the 

NLRA preempts “the Compact and any other state laws or regulations that govern 

matters over which the [NLRB] has exclusive jurisdiction.”  Casino Pauma, 363 
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NLRB No. 60, at slip op. 4 (2015).12  The Ninth Circuit also rejected Pauma’s 

argument, but did not adopt the ALJ’s theory that the compact is a state law which 

the NLRA preempts.  Instead, the Court said that it “ha[d] not uncovered any 

conflict between the NLRA and IGRA” and pointed out that regulation through an 

IGRA compact and regulation under the NLRA are both possible: “IGRA certainly 

permits tribes and states to regulate gaming activities, but it is a considerable leap 

from that bare fact to the conclusion that Congress intended federal agencies to 

have no role in regulating employment issues that arise in the context of tribal 

gaming.”  Casino Pauma, 888 F.3d at 1080 (quoting San Manuel Indian & Bingo 

Casino, 475 F.3d at 1080).   

The Ninth Circuit saw no impediment to the NLRA operating concurrently 

with the IGRA compact’s labor-relations provisions. 

d. IGRA and the NLRA must be read to operate in harmony.  

Since an IGRA compact is a creation of federal law, the Tribe’s argument is 

really not about federal preemption of a state law, but instead about what happens 

when the NLRA intersects with an IGRA-authorized compact in the arena of labor 

relations.  The Tribe thinks that this intersection is impermissible.  

The opposite is true.  When two federal statutes touch the same issue, “[t]he 

                                                           
12 The NLRB adopted the ALJ’s order without commenting on this part of the 

reasoning. 
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courts are not at liberty to pick and choose among congressional enactments, and 

when two statutes are capable of co-existence, it is the duty of the courts, absent a 

clearly expressed congressional intention to the contrary, to regard each as 

effective.”  Morton v. Mancari, 417 U.S. 535, 551 (1974); see also Epic Sys. Corp. 

v. Lewis, __ U.S. __, 138 S.Ct. 1612, 1624 (2018).  Accordingly, courts will not 

conclude that “two statutes cannot be harmonized, and that one displaces the other” 

unless the party advocating such result meets a “heavy burden of showing a clearly 

expressed congressional intention that such result should follow.”  Id. (internal 

citations and quotation marks omitted).  This interpretative rule is grounded in the 

Constitution: 

Respect for Congress as drafter counsels against too easily finding 

irreconcilable conflicts in its work.  More than that, respect for the 

separation of powers counsel restraint.  Allowing judges to pick and 

choose between statutes risks transforming them from the expounders 

of what the law is into policymakers choosing what the law should be.  

Our rules for harmony over conflict in statutory interpretation grow 

from an appreciation that it’s the job of Congress by legislation, not 

this Court by supposition, both to write the laws and to repeal them. 

 

Id. (emphasis in the original).   

Following this principle, courts have interpreted both statutes at issue here -- 

the NLRA and IGRA -- to avoid conflicts with other federal laws.  See, e.g., Epic 

Sys. Corp., 138 S.Ct. at 1624 (interpreting the NLRA to accommodate the Federal 

Arbitration Act); Hoffman Plastic Compounds, Inc. v. NLRB, 535 U.S. 137, 143-44 

(2002) (modifying remedies under the NLRA that “potentially trench upon federal 
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statutes and policies unrelated to the NLRA”); Stand Up for California v. U.S. 

Dept. of the Interior, 959 F.3d 1154, 1163 (9th Cir. 2020) (interpreting IGRA to 

accommodate a federal environmental statute).  In addition, the Supreme Court has 

rejected that the NLRA preempted a state policy in a case that “may be viewed as 

presenting a potential conflict between two federal statutes . . . rather than between 

federal and state regulatory statutes.”  New York Telephone Co. v. New York State 

Dept. of Labor, 440 U.S. 519, 539-40 n.32 (1979).  Cf. Livadas v. Bradshaw, 512 

U.S. 107, 119 (1994) (“If . . . the [State’s] policy were actually compelled by 

federal law . . ., we could hardly say that it was, simultaneously, pre-empted; at the 

least, our task would then be one of harmonizing statutory law.”) 

The “clearly expressed congressional intention” required for displacement 

does not exist as to either the NLRA or IGRA.  As the earlier enacted statute, the 

NLRA necessarily does not reflect any intent to prevent tribes and states from 

negotiating over labor relations in an IGRA compact.  And the Ninth Circuit (along 

with two other circuits) has already concluded that Congress, in enacting IGRA, 

did not express a clear intent to carve tribal casinos out from the National Labor 

Relations Board’s jurisdiction.  Casino Pauma, 888 F.3d at 1079 (“There is no 

IGRA provision stating an intent to displace the NLRA -- or any other federal 

labor or employment law, for that matter.”); see also Little River Band, 788 F.3d at 

553-54; San Manuel, 475 F.3d at 1318. 
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It is the courts’ duty to interpret the NLRA so that it operates in harmony 

with IGRA and does not displace IGRA-mandated gaming compact negotiations 

from the labor-relations field, or vice versa.  That is what the Ninth Circuit did in 

Casino Pauma in response to the Pauma Band’s argument that IGRA displaced the 

NLRA from the labor field.  See 888 F.3d at 1080.  It is also what this Court should 

do in response to the Tribe’s argument that the NLRA limits IGRA compacts from 

addressing casino labor relations.  

e.   As an employer, the Tribe may make an agreement about 

the labor-organizing process at its casino. 

It is easy to harmonize the TLRO with the NLRA.  In its Answer to the 

Complaint, the Tribe repeatedly alleged, albeit cryptically, that “where inconsistent 

with the TLRO, the NLRA will control.”  See, e.g., ER 301-06 (¶¶ 20-22, 25-28, 

30-31, 35-36, 42-46).  Scattered through its brief to this Court, the Tribe identifies 

aspects of the TLRO that it says conflict with the NLRA.  AOB 7, 15-16, 34.  But 

while the TLRO is not identical to the NLRA, it is not inconsistent.  None of its 

provisions interfere with the rights that the NLRA creates in Section 7 (29 U.S.C. § 

157), or require actions that the NLRB prohibits in Section 8 (29 U.S.C. § 158).  

The TLRO’s central feature – promoting private contracts between the Tribe and 

unions – is consistent with the NLRA, and courts have enforced union-employer 
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contracts with the terms about which the Tribe complains.13 

The TLRO is formally structured as a tribal law but by itself, the TLRO does 

not bind the Union.  It contains no mechanism through which the State or the Tribe 

may enforce its substantive provisions against any union.  It provides for disputes 

under the TLRO to be resolved solely through arbitration, but arbitration requires 

the parties’ consent.  Granite Rock, 561 U.S. at 298 (“the first principle that 

underscores all of our arbitration decisions” is that “[a]rbitration is strictly ‘a 

matter of consent’”); see also Litton Business Systems, Inc. v. NLRB, 501 U.S. 190, 

201 (1991).  By entering into a compact and adopting the TLRO, the Tribe offered 

to resolve disputes under the TLRO with unions through arbitration.  A union is 

not a party to the compact or the TLRO and so therefore must agree to be bound by 

it.   

In this sense, the entire TLRO is really just an open-ended offer by the Tribe 

– which is also the employer -- to resolve disputes with a union that seeks to 

organize its employees though the TLRO’s procedures, including arbitration.  The 

TLRO gives unions two options.  A union can make the offer expressly 

contemplated by Section 7(b) in exchange for the tribe’s promises in Section 7(c) 

                                                           
13 The Tribe also says that the TLRO permits the Union to engage in secondary 

boycotts which the NLRA prohibits.  AOB 15-16.  That is false.  The TLRO says 

nothing at all about secondary boycotts.  If the Union were to violate the NLRA’s 

secondary boycott provision, the Tribe could file a charge with the NLRB because 

the TLRO and the NLRA operate concurrently. 
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and (d) and thereby form a bilateral contract containing all the TLRO’s provisions; 

or a union can forego the provisions of Section 7 but submit to the TLRO’s other 

provisions including arbitration.  Here, the Union took the first option.   

This scheme is entirely consistent with federal labor law.  The NLRA 

provides administrative procedures which unions and employers may invoke when 

deciding whether to form a collective-bargaining relationship or when 

encountering difficulties in that process.  See, e.g., 29 U.S.C. § 159(c) (process for 

certification of a union as the bargaining representative through an NLRB-

conducted election); 29 U.S.C. § 160(b) (authorizing administrative adjudication of 

unfair labor practices by unions and employers only if a charge is filed).  But the 

federal government cannot invoke those procedures, or require unions and 

employers to do so.  Unions and employers may, if they choose, bypass the 

National Labor Relations Board entirely, and instead contract to settle their 

differences privately, including through arbitration, and to enforce those 

agreements in federal court.  Westinghouse, 375 U.S. at 268.   

This is true even when the contract, like the one at issue here, addresses the 

procedures for organizing workers into a union and for recognition of the union as 

the employees’ collective-bargaining representative without a secret-ballot election 

administered by the NLRB.  See Service Employees Int’l Union v. St. Vincent 

Medical Ctr., 344 F.3d 977, 979, 984-86 (9th Cir. 2003); Hotel Employees & 
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Restaurant Employees Local 2 v. Marriott Corp., 961 F.2d 1464, 1468 (9th Cir. 

1992); see also United Steel, Paper, etc. v. TriMas Corp., 531 F.3d 531, 533 (7th 

Cir. 2008); J.P. Morgan Hotel, 996 F.2d at 568.  Courts have enforced agreements 

containing provisions like the ones that the Tribe attacks: requiring the employer to 

be neutral about unionization and to give unions workplace access and employee 

contact information.  See, e.g., St. Vincent Medical Ctr., 344 F.3d at 979, 984-86 

(neutrality); Marriott Corp., 961 F.2d at 1468 (“Nothing in the relevant statutes or 

NLRB decisions suggests that employers may not agree to remain silent during a 

union’s organization campaign.”); Int’l Union v. Dana Corp., 278 F.3d 548, 558-

59 (6th Cir. 2002) (“an employer’s voluntary agreement to silence itself during 

union organizing campaigns does not violate federal labor policy”); J.P. Morgan 

Hotel, 996 F.2d at 568 (neutrality and access to the workplace); Patterson v. 

Heartland Indus. Partners, LLP, 428 F.Supp.2d 714, 718-19, 723 (N.D. Ohio 

2006) (employee names and addresses, workplace access and neutrality). 

Such private contracts are the centerpiece of federal labor policy.  “The 

National Labor Relations Act is designed to promote industrial peace by 

encouraging the making of voluntary agreements governing relations between 

unions and employers.”  NLRB v. American Ins. Co., 343 U.S. 395, 401-02 (1952); 

see also Montague v. NLRB, 698 F.3d 307, 312 (6th Cir. 2012).  Agreements 

between employers and unions about establishing a union without the NLRB’s 
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oversight, referred to as voluntary recognition, are “a favored element of national 

labor policy.”  NLRB v. Broadmoor Lumber Co., 578 F.2d 238, 241 (9th Cir. 

1978).  “[V]oluntary recognition has been woven into the very fabric of the Act 

since its inception,” Lamons Gasket Co., 357 NLRB 739, 742 (2011); which “long-

established Board policy [] promote[s]” because it furthers the “harmony and 

stability of labor-management relations.” MGM Grand Hotel, Inc., 329 NLRB 464, 

466 (1999).    

By agreeing in the Compact to make an agreement with the Union about the 

process for voluntary recognition if the Union offered to do so, the Tribe agreed to 

do what federal labor law gives it, as an employer, the right to do and what federal 

labor policy encourages it to do. 

D. The Tribe agreed to arbitrate all issues under the TLRO. 

1. The Tribe’s preemption defense is not excluded from the 

arbitration agreement. 

 The Tribe says that the contract’s arbitration clause does not encompass 

disputes about preemption.  AOB 25.  The Tribe seems to think that the arbitration 

clause covers only those disputes that are specifically identified.  The opposite is 

true. 

 Under the federal common law of Section 301 contracts, when deciding 

whether a labor contract’s arbitration clause covers a particular dispute, the federal 

courts apply a presumption in favor of arbitrability: “An order to arbitrate the 
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particular grievance should not be denied unless it may be said with positive 

assurance that the arbitration clause is not susceptible of an interpretation that 

covers the asserted dispute.  Doubts should be resolved in favor of coverage.”  

Warrior & Gulf Navigation Co., 363 U.S. at 582 (rejecting narrow interpretation of 

arbitration clause).14  This presumption imposes a heavy burden on the party 

resisting arbitration to identify language in the agreement clearly demonstrating 

that the parties intended to exclude the dispute: “Apart from matters that the parties 

specifically exclude, all of the questions on which the parties disagree must 

therefore come within the scope of the grievance and arbitration provisions of the 

collective agreement.”  Id. at 581; see also Phoenix Newspapers, Inc. v. Phoenix 

Mailers Union, 989 F.2d 1077, 1080 (9th Cir. 1993) (“The party contesting 

arbitrability bears the burden of demonstrating how the language in the collective 

bargaining agreement excludes a particular dispute from arbitration.”); Teamsters 

v. Indus. Wire Prods., Inc., 186 F.3d 878, 882 (8th Cir. 1999) (where there is a 

broad arbitration clause, “[a]bsent any clear exclusionary language . . . the 

presumption in favor or arbitration carries the day”).  If an ambiguous arbitration 

agreement is reasonably susceptible of an interpretation that encompasses the 

dispute, then arbitration is required.  Machinists v. United Techs. Corp., 778 F.2d 

                                                           
14 Oddly, the Tribe cites Warrior & Gulf as support for its argument against 

arbitrating.  AOB 25. 
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1562, 1565 (11th Cir. 1986).   

The arbitration clause in the Union’s contract with the Tribe is broad.  It 

covers “[a]ll issues” under the contract.  The Tribe’s defense to its alleged breach – 

that federal preemption makes the contract void – is such an issue.  The Tribe does 

not identify any language in the contract even arguably removing this defense from 

the arbitration clause. 

 The Tribe doesn’t offer any authority for its argument that, contrary to the 

presumption of arbitrability, an arbitration agreement must expressly identify all 

defenses to contract enforcement that may be presented to the arbitrator.15  That 

would make contracting for arbitration in labor agreements almost impossible, as 

the parties would need to speculate about every potential dispute that might arise 

                                                           
15 The Tribe relies on an argument that the Union’s counsel made in a case that 

raised a different issue.  AOB 25-26.  In that case, the Pauma Band sued, alleging 

that the union violated the TLRO in Pauma’s compact by filing charges with the 

federal National Labor Relations Board.  The Pauma Band did not seek to arbitrate.  

It asked the court to adjudicate its claims under the TLRO, and so the union moved 

to dismiss.  Based on the rule that waiver of the federal statutory right to file 

NLRB charges must be explicitly stated in clear and unmistakable terms, the union 

asserted that the phrase “all issues” did not clearly and unmistakably waive the 

right to file charges with the NLRB, and that the NLRB charges did not address a 

dispute under the TLRO.  But the union also argued that the agreement to arbitrate 

“all issues” was broad enough to cover Pauma’s claim that the union had violated 

the TLRO by filing NLRB charges.  All of this is laid out in the union’s brief in 

that case which the Tribe cites, but did not provide to the Court.  The Excerpts of 

Record page that the Tribe cites (112) is a page of the Tribe’s brief to the district 

court in this case.  In any event, the district court dismissed the Pauma Band’s suit 

on other grounds.  Pauma Band of Luiseno Mission Indians v. UNITE HERE Int’l 

Union, 346 F.Supp.3d 1365, 1380-81 (S.D. Cal. 2018).   
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under the agreement.  The Supreme Court’s decision in Buckeye Check Cashing 

tells us that the opposite is true.  That case involved an arbitration agreement that 

covered all disputes under the agreement but did not specifically list defenses, 

including the one at issue -- that the contract was illegal and therefore void from 

the inception.  546 U.S. at 443.  The Court held that because the contract contained 

a broad arbitration clause, a challenge to the validity of the contract as a whole was 

a question for the arbitrator.  Id. at 445-46. 

2. Sovereign immunity is not a defense to arbitration. 

The Tribe asserts that its sovereign immunity alters this pro-arbitration rule 

and requires that the arbitration agreement expressly list any issue that might be 

presented to arbitration.  AOB 26-27.  No case law supports this argument.  The 

Tribe has concocted it out of thin air. 

The Tribe also seems confused about what sovereign immunity entails.  

Sovereign immunity refers to immunity from suit.  Kiowa Tribe of Oklahoma v. 

Manufacturing Technologies, Inc., 523 U.S. 751, 754 (1998).  There is no such 

thing as sovereign immunity from arbitration.  A tribe, like all others, is obligated 

to arbitrate if it has agreed to do so, and sovereign immunity does not give a tribe 

an across-the-board excuse for not complying with the contracts it makes.   

Nor does the Tribe’s sovereign immunity from suit bar this case from 

proceeding.  A tribe might be able to stymie efforts to enforce a contract by 
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invoking its sovereign immunity as a bar to the contract enforcement suit.  See, 

e.g., Kiowa Tribe of Oklahoma, 523 U.S. at 754-60.  But a tribe waives its 

immunity from suit by agreeing to judicial enforcement of an arbitration 

agreement.  C&L Enterprises, Inc. v. Citizen Band of Potawatami Indian Tribe, 

532 U.S. 411, 420 (2001).  Here, the Tribe expressly agreed in Section 13(e) of the 

TLRO, not only to be sued in federal or state court, but also to waive its immunity 

from such suit:  

Either party may seek a motion to compel arbitration or a motion to 

confirm or vacate an arbitration award, under this Section 13, in the 

appropriate state superior court, unless a bilateral contract has been 

created in accordance with Section 7, in which case either party may 

proceed in federal court.  The Tribe agrees to a limited waiver of its 

sovereign immunity for the sole purpose of compelling arbitration or 

confirming or vacating an arbitration award issued pursuant to the 

Ordinance in the appropriate state superior court or in federal court. 

 

If the Court concludes that the Tribe and the Union entered into a contract, then the 

Tribe cannot use its immunity to avoid a court order compelling it to arbitrate.   

 The Tribe muddles the sovereign-immunity issue in another respect.  The 

Tribe seems to think that the district court order allows it to present its defense of 

sovereign immunity to the arbitrator.  AOB 28.  That makes no sense.  There is no 

reason why the arbitrator would be called on to decide whether the arbitration 

agreement waives that Tribe’s immunity from a lawsuit to enforce that agreement.  

The district court decided that it did not.  ER 9-10. 

// 
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E. The district court did not abuse its discretion in declining to hear the 

counterclaim. 

 The district court declined to exercise supplemental jurisdiction over the 

counterclaim in order to avoid interfering with the arbitrator’s authority under 

Buckeye Check Cashing.  ER 10.  The Tribe says that the district court lacked this 

discretion because 28 U.S.C. §§ 1331 and 2201 gave the district court original 

jurisdiction over its counterclaim.  AOB 2.  In this section, we first show that the 

district court did not have federal-question jurisdiction over the counterclaim, and 

then explain why the district court’s decision to dismiss, even though it had 

supplemental jurisdiction, was not an abuse of its discretion. 

1.   The district court had supplemental, but not original jurisdiction, 

over the Tribe’s declaratory-relief counterclaim. 

a.   The well-pleaded complaint rule. 

The Declaratory Judgment Act, 28 U.S.C. § 2201(a), is a remedial statute 

that allows a federal court to issue declarations only in cases “within its 

jurisdiction.”  28 U.S.C. § 2201(a).  That limitation requires the declaratory-

judgment plaintiff to plead an independent basis for jurisdiction.  Skelly Oil Co. v. 

Phillips Petroleum Co., 339 U.S. 667, 671 (1950); Stock West, Inc. v. 

Confederated Tribes, 873 F.2d 1221, 1225 (9th Cir. 1989).   

The Tribe alleged that the Court has federal-question jurisdiction because 

the Tribe’s claim for declaratory relief “aris[es] out of an actual controversy 
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between the parties as to the application of an applicable federal statute, the 

NLRA, 29 U.S.C. § 151 et seq.”  ER 283 (¶ 1).  The Tribe fleshed out this 

allegation later in the counterclaim, where it asserted that it “disputes whether the 

TLRO remains valid and enforceable on its face, or whether, in contrast, it is 

preempted by the NLRA,” ER 291-92 (¶ 63); and “seeks a declaratory judgment 

from this Court that the NLRA preempts and invalidates the TLRO in its entirety.”  

ER 292 (¶ 67).16  

 The Tribe’s theory of jurisdiction runs up against the well-pleaded complaint 

rule and its application to declaratory judgment actions.  “[T]he ‘well-pleaded 

complaint rule’ . . . provides that federal jurisdiction exists only when a federal 

question is presented on the face of the plaintiff’s properly pleaded complaint” and 

a “defense is not part of a plaintiff’s properly pleaded statement of his or her 

claim.”  Rivet v. Regions Bank, 522 U.S. 470, 475 (1998) (internal quotation marks 

omitted); see also Republican Party of Guam v. Gutierrez, 277 F.3d 1086, 1089 

(9th Cir. 2002).  In the context of a declaratory judgment action, “courts apply the 

well-pleaded complaint rule to the impending or threatened action, rather than the 

complaint seeking declaratory relief.”  Stillaguamish Tribe of Indians v. 

Washington, 913 F.3d 1116, 1118-19 (9th Cir. 2019); see also Alton Box Bd. Co. v. 

                                                           
16 The Tribe inaccurately describes its claim for declaratory relief as an “as-

applied” challenge to the TLRO.  AOB 8. 
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Esprit de Corp., 682 F.2d 1267, 1274 (9th Cir. 1982) (no federal-question 

jurisdiction over action seeking a declaration about the preemptive effect of federal 

law).   

The underlying coercive claim in this case is the Union’s claim for an order 

compelling arbitration.  As a defense to that claim, the Tribe has asserted that 

federal labor law preempts the TLRO.  ER 307 (3rd Defense).  The Tribe can 

pursue that defense in response to the Union’s action, but the well-pleaded 

complaint rule means that there is not federal-question jurisdiction to issue a 

declaration about the same issue. 

b.   Section 301 of the Labor Management Relations Act. 

 The Union brought this case in federal court because Section 301(a) gives 

the Court subject-matter jurisdiction over suits “for violation of contracts between 

an employer and a labor organization,” 29 U.S.C. § 185(a); and to compel 

arbitration under those contracts.  Lincoln Mills, 353 U.S. at 450-51; see also 

Goodall-Sanford, 353 U.S. at 551.  Section 301 jurisdiction requires the plaintiff to 

allege that there is a labor contract which has been violated.  Textron Lycoming 

Reciprocating Engine Div. v. UAW, 523 U.S. 653, 657 (1998).  There is 

jurisdiction over the Union’s claim for an order compelling arbitration because the 
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Union alleges that the Tribe violated its contract with the Union.17  ER 315-16 (¶¶ 

23-30).  But Section 301 did not give the district court original jurisdiction over the 

Tribe’s challenge to the TLRO.  The Tribe sought a declaration about the TLRO’s 

validity, and the TLRO itself is not a labor contract.  It is a provision of the Tribe’s 

Compact with California.18   

Section 301 would not provide jurisdiction even if the Tribe had sought a 

declaration that its contract with the Union was invalid.  “‘Suits for violation of 

contracts’ under Section 301(a) are not suits that claim a contract is invalid, but 

suits that claim a contract has been violated.” Textron Lycoming, 523 U.S. at 657.  

While “a declaratory judgment plaintiff accused of violating a collective-

bargaining agreement may ask a court to declare the agreement invalid,” id. at 658; 

it is not sufficient for the declaratory judgment plaintiff to allege that it has been 

accused of violating a contract.  A party seeking a declaration under Section 301 

                                                           
17 Section 301 applies, not just to collective-bargaining agreements, but to all labor 

contracts.  Lion Dry Goods, 369 U.S. at 25-26 (“‘[C]ontracts’ does include more 

than ‘collective bargaining agreements,’ at least as respondents would define them.  

. . .  Congress was not indulging in surplusage: A federal forum was provided for 

actions on other labor contracts besides collective bargaining contracts.”)  

18 District courts in this circuit have held that there is not federal-question 

jurisdiction over a dispute about an IGRA compact provision (such as the TLRO) 

between a tribe and a non-party to that compact.  See, e.g., Pauma Band of Luiseno 

Mission Indians, 346 F.Supp.3d at 1382 (citing UNITE HERE v. Pala Band of 

Mission Indians, 583 F.Supp.2d 1190, 1197 (S.D. Cal. 2008)); California Valley 

Miwok Tribe v. California Gambling Control Comm’n, 2008 WL 11385633, at *4 

(E.D. Cal. July 24, 2008). 
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that a labor contract is invalid must specifically allege a violation of that contract: 

“Textron bars suits claiming a contract is void unless a plaintiff also alleges as an 

element of its claim a ‘violation of the collective-bargaining agreement.’”  Nu 

Image, Inc. v. IATSE, 893 F.3d 636, 641 (9th Cir. 2018) (emphasis added).   

The Tribe has not alleged that it violated its contract with the Union.  It 

cannot do so without admitting that there is a contract, but the Tribe denies that 

there is one.  AOB 18-19; see also ER 312, 316 (¶¶ 6, 30), 298, 303 (¶¶ 6, 30).  

The Tribe has not pleaded a Section 301 claim. 

2.   The declaratory-relief claim did not serve a legitimate purpose. 

A district court does not have to hear all claims within its supplemental 

jurisdiction.  Section 1367 authorizes dismissal of claims reliant on the court’s 

supplemental jurisdiction “in exceptional circumstances, there are other compelling 

reasons for declining jurisdiction.” 28 U.S.C. § 1367(c)(4).  “‘[C]ompelling 

reasons’ for the purposes of subsection (c)(4) . . . should be those that lead a court 

to conclude that declining jurisdiction ‘best accommodates the values of economy, 

convenience, fairness, and comity.’”  Executive Software N. America, Inc. v. U.S. 

Dist. Ct., 24 F.3d 1545, 1557 (9th Cir. 1994), overruled on other grds. by Cal. 

Dept. of Water Resources v. Powerex Corp., 533 F.3d 1087 (9th Cir. 2008)  

(quoting Carnegie-Mellon Univ. v. Cohill, 484 U.S. 343, 351 (1988)).  Even when 

the district court has jurisdiction, there is not an automatic right to declaratory 
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relief.  “[D]istrict courts possess discretion in determining whether and when to 

entertain an action under the Declaratory Judgment Act, even when the suit 

otherwise satisfies subject matter jurisdictional prerequisites.”  Wilton v. Seven 

Falls Co., 515 U.S. 277, 282 (1995); Huth v. Hartford Ins. Co. of the Midwest, 298 

F.3d 800, 802 (9th Cir. 2002).  “In the declaratory judgment context, the normal 

principle that federal courts should adjudicate claims within their jurisdiction 

yields to considerations of practicality and wise judicial administration.” Wilton, 

515 U.S. at 288.  One circumstance in which a court may decline to hear a 

declaratory relief claim is when the claim is duplicative.  RR Street & Co. Inc. v. 

Transport Ins. Co., 656 F. 3d 966, 975 (9th Cir. 2011); Hartford Ins. Co., 298 F.3d 

at 803.   

The district court declined to exercise supplemental jurisdiction over the 

Tribe’s declaratory relief claim because the Tribe had agreed to arbitrate disputes 

under its contract with the Union, and the declaratory relief claim was an attempted 

end-run around arbitration.  ER 10.  Arbitration is the forum available to the Tribe 

to present its argument that federal law preempts the TLRO and invalidates its 

contract with the Union.  As explained in Section C.1, challenges to a contract’s 

validity are for the arbitrator to decide.  Buckeye Check Cashing, 546 U.S. at 445-

46.  “Declaratory relief, of course, may not be used to supplant the role of the 

arbitrator in interpreting the provisions of [a] contract.” Verizon New England, Inc. 
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v. IBEW Local 2322, 651 F.3d 176, 190 (1st Cir. 2011).19   

If the Court does not affirm on the ground that the Tribe’s TLRO-

preemption defense presents a question of contract validity for the arbitrator and 

instead reaches the question whether the TLRO operates concurrently with federal 

labor law, the Tribe’s request for declaratory relief will serve no purpose in its 

dispute with the Union because the Court will already have decided the question.  

Cf. Shingle Springs Band of Miwok Indians, 738 Fed. Appx. at 562 (affirming 

dismissal of declaratory judgment action brought by tribe challenging the legality 

of its agreement with a union because “the issues in the declaratory action were 

duplicative of those raised in the [union’s] action to compel arbitration.”)   

3.   The State of California is a required party to the declaratory-

relief claim. 

Because the district court exercised its discretion to dismiss the declaratory-

                                                           
19 District courts have exercised their discretion to dismiss or stay actions seeking 

declarations on issues that will be addressed in labor arbitration.  See, e.g., UNITE 

HERE Int’l Union v. Shingle Springs Band of Miwok Indians, 2017 WL 2972262 

(E.D. Cal. July 12, 2017), affd. 738 Fed. Appx. 560, 562 (9th Cir. 2018) (dismissal 

of declaratory action brought by tribe to adjudicate legality of its contract with a 

union because the declaratory action raised same issues as action to compel 

arbitration); Fontainebleau Florida Hotel v. UNITE HERE Local 355, 2020 WL 

7386048, at *6 (S.D. Fl. Dec. 16, 2020) (dismissing action seeking declaratory 

relief about validity of collective bargaining agreement because dispute is subject 

to arbitration); Mondelez Global, LLC v. IUOE Local 399, 2019 WL 216738, at *2 

(N.D. Ill. Jan. 16, 2019) (declining to issue declaratory judgment in advance of 

arbitration); Univ. of Chicago v. Faculty Assn., 2011 WL 13470, at *4 (N.D. Ill. 

Jan. 4, 2011) (same).   
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relief claim, it was unnecessary for the district court to reach the issue whether the 

State of California is a required party under Rule 19(a)(2) to that claim.  Cf. 

American Greyhound Racing v. Hull, 305 F.3d 1015, 1023-25 (9th Cir. 2002) 

(holding that a party to an IGRA compact must be joined to a suit seeking a 

declaration about the compact’s validity); see also Dawavendewa v. Salt River 

Agricultural Improvement & Power Dist., 276 F.3d 1150, 1156-57 (9th Cir. 2002) 

(characterizing as a “fundamental principle” that “a party to a contract is necessary, 

and if not susceptible to joinder, indispensable to litigation seeking to decimate that 

contract”); Northrop Corp. v. McDonnell Douglas Corp., 705 F.2d 1030, 1044 (9th 

Cir. 1983) (“[A]ll parties who may be affected by a suit to set aside a contract must 

be present”); Lomayaktewa v. Hathaway, 520 F.2d 1324, 1325 (9th Cir. 1975) 

(“No procedural principle is more deeply imbedded in the common law than that, 

in an action to set aside a lease or a contract, all parties who may be affected by the 

determination of the action are indispensable”); 4 James Wm. Moore, et 

al., Moore’s Federal Practice § 19.06[4] (3d ed. 2005) (“As a general rule, all 

parties to a contract will be necessary in an action to set aside the contract.”)   

If the Court reverses dismissal of the counterclaim and does not decide the 

question whether the TLRO operates concurrently with federal labor law, the Court 

should remand to the district court with instructions to decide whether the State is a 

required party, whether the State’s joinder is feasible, and if not, whether the claim 
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can proceed without the State. 

Conclusion 

 For all of the foregoing reasons, the Court should affirm the district court’s 

order granting judgment on the pleadings to UNITE HERE Local 30 and 

dismissing the Tribe’s counterclaim for a declaratory relief.   

 

Dated at San Francisco, CA this 9th day of June, 2021. 
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STATUTORY ADDENDUM 

In accordance with Ninth Circuit Rule 28-2.7, except for the following 

provisions, all pertinent statues are contained in the Plaintiff-Appellee’s Answering 

Brief 

STATUTORY PROVISION PAGES 

28 U.S.C. § 1367 1-2 

29 U.S.C. § 185 3-4 
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28 U.S.C. § 1367 – Supplemental Jurisdiction 

 

(a) Except as provided in subsections (b) and (c) or as expressly provided 

otherwise by Federal statute, in any civil action of which the district courts have 

original jurisdiction, the district courts shall have supplemental jurisdiction over all 

other claims that are so related to claims in the action within such original 

jurisdiction that they form part of the same case or controversy under Article III of 

the United States Constitution. Such supplemental jurisdiction shall include claims 

that involve the joinder or intervention of additional parties. 

(b) In any civil action of which the district courts have original jurisdiction 

founded solely on section 1332 of this title, the district courts shall not have 

supplemental jurisdiction under subsection (a) over claims by plaintiffs against 

persons made parties under Rule 14, 19, 20, or 24 of the Federal Rules of Civil 

Procedure, or over claims by persons proposed to be joined as plaintiffs under Rule 

19 of such rules, or seeking to intervene as plaintiffs under Rule 24 of such rules, 

when exercising supplemental jurisdiction over such claims would be inconsistent 

with the jurisdictional requirements of section 1332. 

(c) The district courts may decline to exercise supplemental jurisdiction over a 

claim under subsection (a) if— 

(1) the claim raises a novel or complex issue of State law, 

(2) the claim substantially predominates over the claim or claims over 

which the district court has original jurisdiction, 

(3) the district court has dismissed all claims over which it has original 

jurisdiction, or 

(4) in exceptional circumstances, there are other compelling reasons for 

declining jurisdiction. 

(d) The period of limitations for any claim asserted under subsection (a), and for 

any other claim in the same action that is voluntarily dismissed at the same time as 

or after the dismissal of the claim under subsection (a), shall be tolled while the 

claim is pending and for a period of 30 days after it is dismissed unless State law 

provides for a longer tolling period. 
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(e) As used in this section, the term “State” includes the District of Columbia, 

the Commonwealth of Puerto Rico, and any territory or possession of the United 

States. 

(Added Pub. L. 101–650, title III, § 310(a), Dec. 1, 1990, 104 Stat. 5113.) 
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29 U.S.C. § 185 - Suits by and against labor organizations 

(a) Venue, amount, and citizenship 

Suits for violation of contracts between an employer and a labor organization 

representing employees in an industry affecting commerce as defined in this 

chapter, or between any such labor organizations, may be brought in any district 

court of the United States having jurisdiction of the parties, without respect to the 

amount in controversy or without regard to the citizenship of the parties. 

(b) Responsibility for acts of agent; entity for purposes of suit; enforcement 

of money judgments 

Any labor organization which represents employees in an industry affecting 

commerce as defined in this chapter and any employer whose activities affect 

commerce as defined in this chapter shall be bound by the acts of its agents. Any 

such labor organization may sue or be sued as an entity and in behalf of the 

employees whom it represents in the courts of the United States. Any money 

judgment against a labor organization in a district court of the United States shall 

be enforceable only against the organization as an entity and against its assets, and 

shall not be enforceable against any individual member or his assets. 

(c) Jurisdiction 

For the purposes of actions and proceedings by or against labor organizations in 

the district courts of the United States, district courts shall be deemed to have 

jurisdiction of a labor organization (1) in the district in which such organization 

maintains its principal office, or (2) in any district in which its duly authorized 

officers or agents are engaged in representing or acting for employee members. 

(d) Service of process 

The service of summons, subpena, or other legal process of any court of the United 

States upon an officer or agent of a labor organization, in his capacity as such, shall 

constitute service upon the labor organization. 

(e) Determination of question of agency 

For the purposes of this section, in determining whether any person is acting as an 

“agent” of another person so as to make such other person responsible for his acts, 
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the question of whether the specific acts performed were actually authorized or 

subsequently ratified shall not be controlling. 

(June 23, 1947, ch. 120, title III, § 301, 61 Stat. 156.) 
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