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INTEREST OF THE AMICUS CURIAE 

Practice Book § 63-4(5) requires notice to be provided to the Attorney General when 

the constitutionality of a state statute is challenged. Defendant-Appellant Sugar Fox 218, LLC 

(“Defendant”) reported in its January 21, 2021 § 63-4(5) filing that it would be raising “certain 

Federal constitutional questions with regard to this appeal, in particular, Article I, Section 8 

of the United States Constitution and its delegation to the Congress [of] the power to regulate 

commerce with tribes.” In its brief on appeal, Defendant contends that all state regulatory 

requirements are constitutionally preempted, to the extent they would apply to non-tribal 

businesses operating on Mashantucket Pequot Tribal land at its Foxwoods Casino in 

Ledyard, Connecticut. Defendant’s Brief (“Def’s Br.”), pp. 7-20 and statement of issues nos. 

1-6, 7-11 at ii-iii. Pursuant to Practice Book § 67-7, the Attorney General respectfully submits 

this amicus curiae brief to defend the constitutionality of the state statutes and regulations, 

particularly as applicable to this litigation. In addition, to assist the Court and in the interest 

of judicial economy, the Attorney General writes to advise the Court of a defect in its appellate 

jurisdiction. As the Attorney General will discuss in more detail in this brief, Defendant’s 

claims are based on federal preemption. The denial of a motion to dismiss on preemption 

grounds does not give rise to an interlocutory appeal. The denial of a motion to dismiss based 

on a colorable claim of tribal sovereign immunity does, but Defendant made no such 

argument either below or in its opening brief.1 

 
1 Although the attestation is expressly not required by the Practice Book, this amicus curiae 
brief was written entirely by attorneys at the Office of the Attorney General and none of the 
parties wrote the brief nor did they contribute to its cost. The Attorney General proffers this 
amicus curiae brief to address the constitutionality and applicability of state statutes and 
regulations to non-tribal businesses operating at Foxwoods Casino, and expresses no views 
on the merits of the underlying wage claim. 
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INTRODUCTION 

This case concerns a non-tribal business, in dispute with a non-tribal employee, 

regarding compliance with generally applicable state labor laws. Defendant’s constitutional 

challenge to the application of state law in this case is premised on fundamental 

misconceptions that have implications for both this Court’s appellate jurisdiction and the 

substance of this appeal. “There is a difference between the right to demand compliance with 

state laws [(the issue of applicable law)] and the means available to enforce them” (the issue 

of tribal sovereign immunity). Kiowa Tribe v. Mfg. Technologies, 523 U.S. 751, 755 (1998). 

This is an applicable law case, not a tribal sovereign immunity case.  

This Court lacks appellate jurisdiction as a result. Denials of motions to dismiss are 

generally interlocutory rulings, and the denial at issue is no exception. There is an exception 

for appeals based on colorable claims of tribal sovereign immunity. But Defendant did not 

raise tribal sovereign immunity below and recent Supreme Court precedent establishes that 

Defendant has no colorable claim to tribal sovereign immunity. 

On the substance of this appeal, Defendant’s argument fails to address the key (and 

correct) conclusion the trial court reached, namely, that “this case involves a joint system of 

regulation under the Federal Fair Labor Standards Act [(“the FLSA”]) and the more stringent 

Connecticut regulations undisputedly permitted by the F[LS]A under 29 U.S.C. 218(a).” 

Memorandum of Decision (A128) (“MOD”). That should be fatal to Defendant’s argument. 

Ultimately, this case concerns a non-tribal business, in dispute with a non-tribal employee, 

regarding compliance with generally applicable state labor laws whose application federal 

law expressly permits. Because Connecticut’s wage laws, Conn. Gen. Stat. § 31-58 et seq. 

and their accompanying regulations, apply to non-tribal businesses operating at Foxwoods 

Casino, the decision below should be affirmed. 
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ARGUMENT 

I. DEFENDANT FAILED TO ESTABLISH—AND CANNOT ESTABLISH—
APPELLATE JURISDICTION  
 
This appeal challenges the trial court’s denial of Defendant’s Motion to Dismiss on 

putative jurisdictional grounds. “Ordinarily, a denial of a motion to dismiss on jurisdictional 

grounds is an interlocutory ruling, not a final judgment.” In re Teagan K.-O., 335 Conn. 745, 

754 (2020). Therefore, this Court lacks appellate jurisdiction unless Defendant met its burden 

to bring this appeal within one of the “narrowly defined exceptions to the final judgment rule.” 

State v. Anderson, 318 Conn. 680, 698 n.6 (2015).   

Here, there is no basis in the record to support appellate jurisdiction. Whether an 

interlocutory appeal is authorized is determined by applying the two-prong framework 

announced in State v. Curcio, 191 Conn. 27, 31 (1983). See Blakely v. Danbury Hospital, 

323 Conn. 741, 743 (2016). As to the first prong, the denial of Defendant’s Motion to Dismiss 

did not terminate a separate and distinct proceeding. See, e.g., Hartford Accident & 

Indemnity Co. v. ACE American Reinsurance Co., 279 Conn. 220, 229 (2006).   

 As to the second prong, the denial of Defendant’s Motion to Dismiss did not “‘so 

conclude[ ] the rights of the parties that further proceedings cannot affect them.’” In re Teagan 

K.-O., 335 Conn. at 754 (quoting Curcio, 191 Conn. at 31). This prong “‘focuses not on the 

proceedings involved, but on the potential harm to the appellant’s rights.’” Rustici v. Malloy, 

60 Conn. App. 47, 54 (2000) (quoting Ruggiero v. Fuessenich, 237 Conn. 339, 347 (1996)).  

No right of Defendant’s was implicated here. Defendant’s Motion to Dismiss was 

premised on the argument that “[t]he State of Connecticut, its agencies, and the statutes and 

regulations governing wage and hour matters do not apply to businesses operating on the 

Mashantucket Pequot reservation due to the doctrine of tribal sovereignty.” Appellant’s App., 
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p. A23. Specifically, Defendant primarily argued that federal law operated to preempt the 

application of the state laws and regulations at issue to Defendant’s restaurant because it is 

located on the Reservation. See id. at A36-A56. This is an “applicable law” case: Defendant 

contends that state law does not apply because federal law preempts it. See, e.g., Kiowa 

Tribe, 523 U.S. at 755 (reiterating the distinction between applicable law and tribal sovereign 

immunity).2 Preemption arguments like Defendant’s do not give rise to an interlocutory 

appeal. See, e.g., Suhail Najim Abdullah Al Shimari v. CACI International, Inc., 679 F.3d 205, 

217 (4th Cir. 2012) (holding that preemption defenses—as opposed to immunity defenses—

do not give rise to a right to an interlocutory appeal under the federal equivalent of the Curcio 

test). 

By contrast, “[t]he second prong of Curcio has been deemed satisfied” when the 

appellant has a colorable claim to an immunity from suit. Blakely, 323 Conn. at 746-47 (listing 

examples). See Kizis v. Morse Diesel Int’l, Inc., 260 Conn. 46, 52-55, 58-59 (2002) (tribal 

officials immune from suit in state court for slip-and-fall on casino grounds); Ellis v. Allied 

Snow Plowing, Removal and Sanding Servs. Corp., 81 Conn. App. 110, 111 (2004) (non-

tribal vendor held not immune from suit in state court for slip-and-fall on casino grounds). 

 
2 The Connecticut Supreme Court’s recent decision in Great Plains Lending. LLC v. Dept. of 
Banking, 2021 Conn. LEXIS 136 (May 1, 2021) (“Great Plains”), illustrates the distinction. 
Great Plains arose out of payday lending operations by two entities that claimed to be arms 
of the Otoe-Missouria Tribe of Indians and that the doctrine of tribal sovereign immunity 
therefore immunized them from suit based on their conduct that violated state law. See id. at 
*9-36 &*49 n.21. By contrast, the Otoe-Missouria Tribe of Indians had previously brought suit 
to challenge the applicability of New York law to its payday lending operations in that state 
under the  test, a challenge broadly analogous to Defendant’s argument here. See Otoe-
Missouria Tribe of Indians v. New York State Dept. of Fin. Services, 769 F.3d 105, 113 (2d 
Cir. 2014). Like this case, Otoe-Missouria was an applicable law case. See, e.g., Oklahoma 
Tax Commission v. Citizen Band Potawatomi Indian Tribe, 498 U.S. 505, 514 (1991) (further 
illustrating the distinction). 
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That does not support appellate jurisdiction here for two reasons: (1) Defendant based its 

argument both below and in its opening brief on preemption and not the distinct concept of 

tribal sovereign immunity; and (2) even if Defendant’s argument could properly be 

construed as a tribal sovereign immunity argument, any such argument would not be 

colorable.  

As to the first reason, as noted above, although Defendant makes various references 

to tribal sovereignty, those references are in the context of an argument that federal law 

preempts state law and that state law therefore is inapplicable. Whether Defendant properly 

may invoke the Tribe’s sovereign immunity from suit is a different argument; one that 

Defendant did not explicitly make and this Court cannot properly imply. 

As to the second reason, the record shows that Defendant had (and has) no colorable 

tribal sovereign immunity argument to make that would support appellate jurisdiction. As an 

initial matter, “[o]ur Supreme Court has indicated that tribal sovereignty may only be invoked 

by a member of the tribe.” Schaghticoke Indian Tribe v. Rost, 138 Conn. App. 204, 214 (2012) 

(internal citations omitted). Even if the lack of any tribal involvement in this appeal were not 

dispositive, tribal sovereign immunity insulates only tribes or arms of tribes and an “entity 

claiming to be an arm of [a] tribe bears the burden of demonstrating the existence of that 

relationship.” Great Plains, 2021 Conn. LEXIS 136, at *12-13 (May 1, 2021). Defendant made 

no attempt to meet that burden and could not meet that burden. The trial court noted that “the 

restaurant doesn’t belong to the tribe,” “[i]t isn’t owned by a tribe,” “[t]he server isn’t a tribe 

member, and she doesn’t work for the tribe.” MOD (A126). Defendant does not challenge 

those findings on appeal. Defendant failed to make a colorable claim of sovereign immunity 

and its interlocutory appeal fails for lack of subject matter jurisdiction. See Conboy v. State, 
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292 Conn. 642, 656 (2009) (because there was no “colorable claim of sovereign immunity 

warranting an interlocutory appeal from the trial court’s denial of the state’s motion to 

dismiss,” the state’s appeal was dismissed). 

II. BECAUSE STATE LAW IS NOT PREEMPTED, THE DECISION BELOW SHOULD 
BE AFFIRMED 

 
Assuming arguendo that this Court has appellate jurisdiction, it should affirm the 

decision below. The primary reason—which Defendant does not address in its appellate 

brief—is that, as the trial court correctly pointed out, “this case involves a joint system of 

regulation under the Federal Fair Labor Standards Act [(“the FLSA”]) and the more stringent 

Connecticut regulations undisputedly permitted by the F[LS]A under 29 U.S.C. 218(a).” MOD 

(A128). This is fatal to Defendant’s argument. 

Defendant’s constitutional challenge is premised on “Article I, Section 8 of the United 

States Constitution and its delegation to the Congress [of] the power to regulate commerce 

with tribes.” With certain exceptions not applicable here, generally applicable federal laws 

may be enforced against tribal members and tribal enterprises, whether on or off tribal lands. 

United States v. White, 237 F.3d 170, 172 (2d Cir. 2001); Reich v. Mashantucket Sand & 

Gravel, 95 F.3d 174, 177 (2d Cir. 1996); see also Consumer Fin. Prot. Bureau v. Great Plains 

Lending, LLC, 846 F.3d 1049, 1053 (9th Cir. 2017); Solis v. Matheson, 563 F.3d 425, 432 

(9th Cir. 2009). Congress has exercised its power to regulate commerce with tribes here, 

through the FLSA. In that exercise, Congress directed both that the FLSA applies to Indian 

tribes operating on tribal land—which Defendant (rightly) does not dispute—and that state 

law applies to the extent it offers workers more protection than the FLSA. See 29 U.S.C. § 

218(a); see also Def’s Br., p. 19 (noting that the “FLSA, as a law of general applicability, 

applied to operations on tribal land” and citing Solis, 563 F.3d at 434).  
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This Court’s analysis need proceed no further; “the central function of the Indian 

Commerce Clause is to provide Congress with plenary power to legislate in the field of Indian 

affairs.” Cotton Petroleum Corp. v. New Mexico, 490 U.S. 163, 192 (1989).3 Although Indian 

Commerce and Interstate Commerce are constitutionally distinct in many respects, both 

share the concept that “[w]hen Congress so chooses, state actions which it plainly authorizes 

are invulnerable to constitutional attack under the Commerce Clause.” Northeast Bancorp v. 

Board of Governors of Federal Reserve System, 472 U.S. 159, 174 (1985) (rejecting a 

dormant commerce clause challenge to state action authorized by federal statutes). 

Therefore, this Court should affirm the trial court’s decision. 

None of Defendant’s arguments undermine that clear result. Defendant argues that 

the Mashantucket Pequot Indian Land Claims Settlement Act (“the Settlement Act”) 

precludes the application of state law and attacks the Connecticut Supreme Court’s decision 

in Charles v. Charles, 243 Conn. 255 (1997), cert. denied, 523 U.S. 1136 (1998), as inter alia 

“so clearly erroneous it must be overturned” and “problematic” because it holds otherwise. 

Def’s Br., p.10. That argument should fail. It is a “bedrock precept” of our system that “[a]s 

an intermediate appellate tribunal, this court is not at liberty to modify, reconsider, or overrule 

the precedent of our Supreme Court.” State v. Siler, 204 Conn. App. 171, 178 (2021). 

In any event, Defendant’s attacks on the Supreme Court’s decision in Charles have 

no merit. Defendant represents that “[s]ince the enactment of the ICRA in 1968, the United 

States Supreme Court has affirmed” that to assume jurisdiction over tribal land the state must 

 
3 Congress’ plenary power does not preclude state regulation. See Cotton Petroleum Corp., 
490 U.S. at 186 (federal law did “not pre-empt New Mexico’s oil and gas severance taxes”). 
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“first . . . pass affirmative legislation to assume jurisdiction” and, second, that the tribal 

members must consent to that jurisdiction. Def’s Br., p. 6 (citing Kennerly v. Dist. Court of 

Ninth Judicial Dist. of Mont., 400 U.S. 423, 427 (1971) (per curiam)).  

That is not what Kennerly says. In fact, it says the opposite. Kennerly explicitly noted 

that the requirement that a state pass affirmative legislation was part of 1953 federal 

legislation that was in effect “[p]rior to the passage of Title IV of the Civil Rights Act of 1968, 

82 Stat. 78, 25 U. S. C. §§ 1321-1326 (1964 ed., Supp. V).” Kennerly, 400 U.S. at 424. “Title 

IV of the 1968 statute repealed § 7 of the 1953 Act and substituted a new regulatory scheme 

for the extension of state civil and criminal jurisdiction to litigation involving Indians arising in 

Indian country.” Id. at 428. That new regulatory scheme eliminated the requirement that a 

state assume jurisdiction by affirmative legislative action. Compare id. at 425 (quoting the 

1953 statute requiring assumption “by affirmative legislative action” (quotation marks 

omitted)); with 25 U.S.C. §  (allowing for a state to assume jurisdiction with no requirement 

for affirmative legislative action).4 That eliminates the foundation for Defendant’s argument 

to the extent it relies on an alleged lack of state legislative action. See Def’s Br., pp. 6-7, 10-

15.5 

Defendant’s argument based on an alleged lack of tribal consent should fare no better. 

Defendant represents that “[s]ection 6 of S.2719, the Mashantucket Pequot Land Claims Act, 

 
4 If Congress had not repealed it over fifty years ago, the requirement that the states take 
affirmative legislative action would raise constitutional issues under the Supreme Court’s 
“anticommandeering” doctrine, which did not “emerge in [the Court’s] cases until relatively 
recently.” Murphy v. NCAA, 138 S. Ct. 1461, 1476 (2018). 
5 Defendant’s reliance on Conn. Gen. Stat. § 47-65b is unwarranted. Def’s Br., pp. 11-14. In 
contrast to the Mashantucket Settlement Act, which (as discussed above) declared state 
jurisdiction without further state action, Section 6 of the Mohegan Nation of Connecticut Land 
Claims Settlement Act of 1994 consented to the State’s assumption of jurisdiction. Pub. L. 
103-377, 108 Stat. 3501 (Oct. 19, 1994). Section 47-65b reflects that assumption.  
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provides that ‘the reservation and settlement lands are declared to be Indian country subject 

to State jurisdiction to the maximum extent provided in Title IV of [the IRCA].’” Def’s Br. pp. 

6-7 (quoting § 6 of P.L. 98-134). But Defendant’s quotation (in addition to mis-quoting the 

portion of the Settlement Act it purports to quote) omits the preceding language (bolded 

below), which is fatal to Defendant’s consent argument: 

Notwithstanding the provision relating to a special election in section 406 
of the Act of April 11, 1968 (82 Stat. 80; 25 U.S.C. 1326), the reservation of 
the Tribe is declared to be Indian country subject to State jurisdiction to the 
maximum extent provided in title IV of such Act. 

 
Section 6 of P.L. 98-134, 97 Stat. 851 (Oct. 18, 1983) (A-5) (emphasis added).6 Contrary to 

Defendant’s argument, the Settlement Act—which itself was a codification of an agreement 

between the Tribe and the State—explicitly provided that the State could exercise jurisdiction 

“to the maximum extent” permitted under the ICRA without the Tribe having to separately 

manifest that consent via a vote pursuant to 25 U.S.C. § 1326. See Section 6 of P.L. 98-134; 

see also Kennerly, 400 U.S. at 428-29 (referring to an election under 25 U.S.C. § 1326 as 

the means for a tribe to manifest its consent to a state’s assumption of jurisdiction where 

there is no separate settlement act providing otherwise). That eliminates the foundation for 

Defendant’s argument to the extent it relies on an alleged absence of tribal consent. See 

Def’s Br., pp. 6-11, 14. Ultimately, it is Defendant’s interpretation of the applicable laws that 

is “clearly erroneous,” not the Supreme Court’s. Def’s Br., p.10 (criticizing Charles); see 

Charles, 243 Conn. at 260-66 (analyzing the issue in detail); see also State v. Spears, 234 

 
6 Defendant argues that “[h]ad the Congress intended to abrogate the consent requirement, 
it would have done so explicitly within the text of the Mashantucket Land Claims Act.” Def’s 
Br., p. 9. The bolded language—omitted from Defendant’s quote—did precisely that. 
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Conn. 78, 88-97 (1995) (analyzing the issue in detail in the context of a challenge to the 

State’s criminal jurisdiction).7 

 That leaves Defendant’s argument under what is commonly referred to as the Bracker 

balancing test. See White Mountain Apache Tribe v. Bracker, 448 U.S. 136 (1980). As an 

initial matter, the Court need not (and should not) reach Bracker balancing. Where—as 

here—Congress has “explicitly authorize[d]” the state regulation at issue, that ends the pre-

emption analysis. Mashantucket Pequot Tribe v. Town of Ledyard, 722 F.3d 457, 471 (2d 

Cir. 2013); see also Rite of Passage v. State, 131 Nev. 1338 n.4 (Nev. 2015) (unpublished) 

(A-10) (holding, in the context of a non-tribal business located on tribal land, that “[t]he FLSA 

does not preempt the application of Nevada law here because our holding results in higher 

wages for Moore than she would otherwise have under the FLSA” without conducting Bracker 

balancing analysis (citing 29 U.S.C. § 218(a)). 

But the result would be the same under Bracker balancing analysis. “The Supreme 

Court in . . . Bracker laid out a mode of analysis for courts to use ‘where, as here, a State 

asserts authority over the conduct of non-Indians engaging in activity on the reservation.’” 

Mashantucket Pequot Tribe, 722 F.3d at 467 (quoting Bracker, 448 U.S. at 145). That 

 
7 Defendant’s argument that Conn. Gen. Stat. § 47-59a(b) establishes “that commercial 
regulatory laws do not apply upon the reservation” lacks merit. Def’s Br., p. 11. Nothing in § 
47-59a(b) indicates that the tribes’ authority is exclusive of the State’s authority, and—as 
noted above—federal law provides that the State has jurisdiction. Consistent with that, the 
Supreme Court has indicated—and courts have held—that § 47-59a(b) does not preclude 
state regulation on reservation. See, e.g., State v. Sebastian, 243 Conn. 115, 159 (1997) 
(noting the tribes’ status under § 47-59a(b) but going on to note that “[o]ur recognition of tribal 
sovereignty does not, however, render all matters touching upon tribal decisions 
nonjusticiable”); see also Kent Inland Wetland Commission v. Rost, 2010 Conn. Super. 
LEXIS 2452, at *14-17 (Sep. 24, 2010) (Pickard, J.) (A-11); State v. Piper, 1996 Conn. Super. 
LEXIS 1160, *22-27 (May 3, 1996) (Purtill, J.) (A-16). 
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analysis involves “‘a particularized inquiry into the nature of the state, federal, and tribal 

interests at stake.’” Id. (quoting Bracker, 448 U.S. at 145). 

The federal and state interests are directly aligned here. The federal interests are 

reflected in the FLSA, which applies to Indian tribes operating on tribal land and expressly 

provides that it does not preempt state law to the extent it offers workers more protection. 

See 29 U.S.C. § 218(a); see also Solis, 563 F.3d at 434 (holding that the FLSA applies to 

tribes). The State has a “sovereign interest in being in control of, and able to apply, its laws 

throughout its territory,” which is consistent with the federal interest expressed in the FLSA. 

Mashantucket Pequot Tribe, 722 F.3d at 476 (citing Cotton Petroleum, 490 U.S. at 188). That 

broad sovereign interest is joined with the State’s specific strong interest in “ensuring the 

payment of fair and just wages to all employees” working within the State’s boundaries, 

Amaral Bros. v. DOL, 325 Conn. 72, 93 (2017).  

The Tribe has given no indication that its interests are not aligned as well. Even if 

Defendant could properly claim to speak on behalf of the sovereign Tribe (it cannot), the 

record here falls far short of the type of showing necessary to find state law preempted. See 

Mashantucket Pequot Tribe, 722 F.3d at 476. (holding that state property taxes imposed on 

slot machines used on Reservation were not preempted under a Bracker analysis, even 

though the taxes had an “economic effect” on the Tribe). 

CONCLUSION 

 For the above reasons, the Attorney General respectfully submits that this Court 

should dismiss this appeal for lack of appellate jurisdiction. If the Court concludes that it has 

appellate jurisdiction, the Attorney General respectfully submits that this Court should affirm 

the trial court’s decision denying Defendant’s Motion to Dismiss. 
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the last known e-mail address of each counsel of record for whom an e-mail address 

has been provided;  
 

(2) the electronically submitted brief and appendix, and the paper filed brief and appendix, 

have been redacted or do not contain any names or other personal identifying 

information that is prohibited from disclosure by rule, statute, court order or case law;  
 

(3) the brief and appendix being filed with the appellate clerk are true copies of the brief 

and appendix that were submitted electronically;  
 

(4) the brief complies with all applicable provisions of appellate procedure including the 

provisions of Conn. Practice Book § 67-2; and  
 

(5) a copy of the brief and appendix has been mailed, first class postage prepaid, this 17th 

day of June, 2021, by Brescia's Printing Service, to each counsel of record, other than 

counsel for non-participating appellees, in compliance with Practice Book § 62-7 at 

the following addresses: 

Bryan P. Fiengo 
Suisman, Shapiro, Wool, Brennan, Gray & Greenberg, P.C. 
2 Union Plaza, Suite 200 
P.O. Box 1591 
New London, CT 06320 
T: (860) 442-4416; F: (860) 442-0495 
bfiengo@sswbgg.com 

 
Thomas K. Durkin 
Hayber, McKenna & Densmore, LLC 
750 Main Street, Suite 904 
Hartford, CT 06103 
T: (860) 522-8888; F: (860) 218-9555 
tdurkin@hayberlawfirm.com 

 
 

/s/ Robert J. Deichert______________ 
Robert J. Deichert 
Assistant Attorney General 




