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REPLY IN SUPPORT OF PLAINTIFF’S MOTION TO COMPEL 

I. INTRODUCTION 

Plaintiff has moved to compel discovery responses from Defendant City of Nome 

(“the City”). The City has opposed the Motion but the City has failed to offer any legitimate 

grounds for refusing to fully comply with Plaintiff’s outstanding requests for production, 

and its opposition mischaracterizes the relevance of these requests to Plaintiff’s claims. 

The City should be ordered to fully respond to the discovery identified in the Motion to 

Compel. Absent production of the requested documents, Plaintiff will be substantially 

prejudiced in her ability to fully pursue her claims for relief. Additionally, it is imperative 

that in responding to these production requests, the City clearly identify which documents 

correspond to each request so as to provide Plaintiff necessary context for reviewing the 

documents, which it previously failed to do. See Motion to Compel, Exhibit 14 at 3.  

II. ARGUMENT 

A. Plaintiff Hardy has a right to discover audits and materials related to 
any incomplete audits conducted (or commissioned by) the City of Nome 
or the Nome Police Department into the practices at issue here. 

The City of Nome, in its opposition, claimed that it “did not commission or complete 

an audit of the Nome Police Department (“NPD”) regarding its handling of sexual assault 

investigations” and that the “Nome Police Department began to audit some of its prior 

sexual assault investigations, but that audit focused on individual sexual assault 

investigations.” (Docket 66) at 9. The City cannot hide behind the fact that NPD initiated 

and conducted audits related to sexual assault investigations. NPD operates under the 
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direction of the City and Plaintiff has a right to discover any audits that the City may be 

able to access, including those initiated by NPD. Additionally, the City acknowledges that 

former Chief Robert Estes did “report to the City of Nome the preliminary results of the 

audit of the sexual assault investigations between 2015 and 2018.” Id. Even if, as the City 

claims, there is no formal report reflecting this audit, Plaintiff is entitled to all relevant 

materials that show the audit’s results. Plaintiff’s Complaint alleges that “Chief Estes 

initiated an audit of the NPD’s earlier handling of sexual assault cases. Among other things, 

the audit found that 76 out of the 182 reports of sexual assault made to NPD between 2015 

to 2018 were inadequately investigated. Of those sexual assault cases that were 

inadequately investigated, the vast majority—over 90 percent—were filed by Alaska 

Native women.” (Docket 1) at ¶¶ 20-22. All records relating to audits of NPD’s and the 

City’s handling of sexual assault investigations, including complete or incomplete audits 

initiated or conducted by either entity, are crucial to Plaintiff’s policy and custom claims 

that NPD and the City failed to adequately investigate the sexual assault complaints of 

Alaska Native women. As such audits would seem to directly support Plaintiff’s allegations 

of failure to investigate, all related records go to the heart of her claims and failure to 

produce these records would therefore be substantially prejudicial.  

B. Plaintiff has a right to discover what the City labels as “confidential 
personnel records” that have not been fully provided. 

The City, in its opposition, for the first time and in contrast to its prior objections 

related to confidentiality, claims that it has “disclosed the entire personnel file of 
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Defendants Harvey (CON 000093-000357) and Papasodora (CON 000363-000514).” 

(Docket 66) at 10. The City also states that it “has objected to production of [former Chief] 

Mr. [Robert] Estes’ personnel records because they are confidential and not relevant for 

purposes of discovery.” Id. The City bears the burden of either officially invoking privilege 

or proving irrelevance in order to support withholding of documents. Winterrowd v. 

Nelson, No. 3:02-CV-00097 (JKS), 2008 WL 11429703 (D. Alaska Sept. 9, 2008) (finding 

that producing party neither officially invoked privilege nor proved irrelevance). That 

burden is particularly difficult to meet where, as here, the parties have entered into and the 

court has approved a protective order. See Jones v. Jennings, 788 P.2d 732, 736 (Alaska 

1990); Grove v. Unocal Corp., No. 304-CV-00096 (TMB-DMS), 2008 WL 11429528 at 

*8 (D. Alaska Feb. 12, 2008) (noting that a protective order guards against loss of privacy 

interests). In addition, the law is clear in the Ninth Circuit that privacy interests in such 

files of a police officer are “especially limited in view of the role played by the police 

officer as a public servant who must be accountable to public review.” Garrett v. City of 

San Francisco, 818 F.2d 1515, 1519 n.6 (9th Cir. 1987); see also Ceramic Corp. of 

America v. Inka Maritime Corp., 163 F.R.D. 584, 589 (C.D. Cal. 1995). The Alaska 

Supreme Court has taken a similar stand under state law. See Jones v. Jennings, 788 P.2d 

at 736.  

As stated in Plaintiff’s Motion to Compel, “Plaintiff has requested (1) information 

about why Defendant Papasodora’s employment with the City ended, (2) records relating 

to why former Chief Estes’s employment ended, (3) records relating to any disciplinary 
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measures Defendant Papasodora took against Mr. Harvey for failing to investigate 

Plaintiff’s report of sexual assault, (4) records relating to Defendant Harvey’s demotion 

and separation from NPD, and (5) records relating to any investigation Mr. Papasodora 

conducted of Mr. Harvey’s other investigative work.” (Docket 64) at 14-15 (citing Ex. 4 at 

10-11).  

Records relating to these categories are discoverable as a part of personnel files as 

they pertain to each former employee’s actions regarding NPD’s sexual assault 

investigations. For example, regarding Harvey’s demotion, the City produced only two 

pages: 1) a letter from Harvey to Papasodora stating that Harvey was requesting a demotion 

because he had “not met [his] personal and professional obligations”  and (2) a “City of 

Nome Personnel Action Form” that authorizes Harvey’s demotion but does not give any 

reasons as to why he was demoted or describe why he was not meeting his professional 

obligations. Ex. 1 (Harvey Demotion Request and Personnel Action Form).  However, in 

a June 12, 2018 text message from former Nome City Manager Tom Moran to Papasodora, 

Moran, likely referring to the subject of Harvey’s demotion at a Nome City Council 

meeting, stated that “they” (most likely meaning the Nome City Council) wanted “1) a full 

external investigation and repercussions for anything that turns up; 2) a public report on 

the results.” Ex. 2 (John Papasodora RFP No. 14 texts at 12). It is likely that there are 

records related to this Council meeting in which there was apparently substantial discussion 

regarding Harvey’s demotion. Plaintiff has a right to all records related to Harvey’s 
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demotion as well as records related to all other categories regardless of whether they are 

included in the personnel materials thus far produced by the City. 

Additionally, as stated in Plaintiff’s complaint, former Chief Estes resigned the day 

after the City refused to provide requested resources to conduct adequate investigations of 

its cold cases. (Docket 1) at ¶¶ 20-22, 38-39. Information related to this allegation is highly 

relevant to Plaintiff’s policy and custom claim that the City did not provide adequate 

resources to address sexual assault complaints by Alaska Native women. Thus, Plaintiff 

has a right to discover personnel records related to Mr. Estes’ employment and resignation. 

C. Plaintiff has a right to discover all email communications between 
Harvey and Papasodora. 

In the City’s opposition, it states that it has objected to RFP 10 “because it is overly 

broad and not proportional to the relevant evidence Plaintiff is entitled to.” (Docket 66) at 

10. As Plaintiff states in her Motion to Compel, “Plaintiff has alleged that Defendants’ 

failure to investigate her report of sexual assault is based in part on Mr. Harvey’s and Chief 

Papasodora’s animus against Alaska Native women” (Docket 64) at 20 citing (Docket 1) 

at ¶¶ 24-28. Animus is just one of the ways Plaintiff can show intentional discrimination 

and thus establish an equal protection violation, but it is a paradigmatic one. See, e.g., 

Kesser v. Cambra, 465 F.3d 351 (9th Cir. 2006) (holding that prosecutor’s use of 

peremptory strikes violated equal protection because their comments about potential 

jurors’ skin tones and how “Native American institutions are given more influence than 

they should be,” among other comments about Native American culture and people, 
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evinced discriminatory animus). The Supreme Court has outlined a number of ways 

intentional discrimination can be shown; for example, by looking at whether official action 

“bears more heavily on one [group] than another,” by inquiring into the history, 

development, and circumstances of a policy, and by probing statements made by 

decisionmakers for evidence of animus. See Vill. of Arlington Heights v. Metro. Housing 

Dev. Corp., 429 U.S. 252, 264–68 (1977); accord Democratic Nat’l Comm. v. Hobbs, 948 

F.3d 989, 1038 (9th Cir. 2020). Plaintiff is entitled to pursue any of these evidentiary 

routes, including showing disparities in the ways different types of assault claims were 

handled (discussed below in Section F) and showing that Harvey and Papasodora harbored 

animus against Alaska Natives, women, or both. Plaintiff has already shown, for example, 

that “Mr. Harvey has publicly implied that a woman ‘should go to prison for falsely 

accusing a man of rape’”. Motion to Compel at 20. Comments such as this, minimizing the 

complaints of female assault victims and arguably intimidating those female victims who 

are contemplating coming forward, suggest “an animus against abused women.” Balistreri 

v. Pacifica Police Dep’t,901 F.2d 696, 701 (9th Cir. 1988). Plaintiff has also shown that 

Chief Papasodora may have been aware of Harvey’s derogatory comments toward Alaska 

Natives. Id. at 20-21. Specific examples showing Harvey’s animus, and Papasodora’s 

agreement with or tolerance of it, could very well be located in communications between 

the two of them.  

The City argues that Plaintiff should be required to provide search terms to narrow 

the scope of RFP 10. But even well-thought-out search terms are unlikely to capture all of 
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the possible ways that animus could be expressed in internal communications. Plaintiff 

explained this to the City. The City claims that “Plaintiff refused to provide search terms 

to the City of Nome.” (Docket 66) at 8. But actually, Plaintiff explained why it would be 

counterproductive to limit the review to a set of search terms and why it would be 

prejudicial to expect Plaintiff to provide a set of search terms––without knowing the scope 

of production––that could potentially be too narrowly drawn and exclude relevant material. 

(Docket 64-13) at 1. Even informal communications that may be outside the scope of the 

City’s and NPD’s failure to investigate Plaintiff’s sexual assault complaint or sexual assault 

investigations in general could reveal such animus crucial to Plaintiff’s policy and custom 

claims. Derogatory terms or statements used by police are evidence used to demonstrate 

discriminatory animus. See, e.g., Usher v. City of Los Angeles, 828 F.2d 556, 562 (9th Cir. 

1987) (relying on the use of racially derogatory terms by police to find an equal protection 

violation); Cole v. Oravec, 465 F. App’x 687 (9th Cir. 2012) (finding that allegations stated 

a claim for an equal protection violation based on discriminatory animus where FBI agent 

was alleged to have consistently closed cases involving Native American victims without 

adequate investigation and was heard to make improper remarks about female Native 

American victims of sexual assault). Plaintiff therefore has a right to discover all emails 

between Harvey and Papasodora. 
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D. Plaintiff has a right to discover evidence of the investigation Defendants 
conducted, if any, into why Harvey failed to investigate Plaintiff’s sexual 
assault report. 

In the City’s opposition, it states that it has disclosed all records in its possession 

related to the investigations Defendants conducted into why Harvey failed to investigate 

Plaintiff’s sexual assault report. (Docket 66) at 11-12. Plaintiff asks the Court to compel 

the City to also produce all records, if any exist, related to this subject that are in NPD’s 

possession, as NPD operates under the direction of the City. The City is responsible for 

records in its possession, custody, or control: “Actual possession, custody, or control is not 

required. Rather, ‘[a] party may be ordered to produce a document in the possession of a 

non-party entity if that party has a legal right to obtain the document or has control over 

the entity who is in possession of the document.’” Myles v. County of San Diego, No. 

15cv1985-BEN (BLM), 2016 WL 2343914, at *2 (May 4, 2016, S.D. Cal.) (ordering the 

County to produce, inter alia, police personnel records in the custody of the County 

Sheriff’s Office in response to discovery requests) (quoting Soto v. City of Concord, 162 

F.R.D. 603, 619 (N.D. Cal. 1995)). The City must therefore produce all records related to 

the subject of this discovery request, if any, that are in NPD’s possession. 

E. Plaintiff has a right to discover communications between NPD and the 
City of Nome regarding sexual assault investigations. 

In the City’s opposition, it states that Plaintiff’s request for all communications 

between Defendant Papasodora and the City of Nome regarding sexual assault 

investigations is “overly broad and not relevant to Plaintiff’s claims.” The City’s assertion 
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is patently incorrect. These communications are essential to Plaintiff’s custom and policy 

claims regarding the City’s and NPD’s handling of sexual assault investigations. Any 

communications that Papasodora had with the City regarding Harvey’s other sexual assault 

investigations and NPD’s sexual assault investigations in general are relevant to this aspect 

of Plaintiff’s claims and go to the heart of the policy and customs of the City’s and NPD’s 

handling of sexual assault investigations. 

F. Plaintiff has a right to discover information related to the City’s 
investigations into allegations of assaults that were not sexual assaults. 

In its opposition, the City argues that Plaintiff does not have a right to the City’s 

investigations into allegations of assaults that were not sexual assaults for the following 

reasons: 

The City of Nome has produced adequate records to permit Plaintiff to 
compare how the Nome Police Department responded to all alleged sexual 
assaults over a seven-year period (2012 to 2018). Plaintiff has failed to 
establish she is entitled to production of all of the calls for service for alleged 
assaults over the same period. The sole focus of Plaintiff’s claims in this 
matter relate to sexual assault and not to other forms of assault. Plaintiff has 
not alleged or argued the Nome Police Department was inadequately 
resourced or trained to deal with other forms of assault. This request must be 
denied. 

(Docket 66) at 13. The City misses the point of Plaintiff’s claims entirely. As this Court 

has acknowledged, Plaintiff’s claims that Defendant’s failed to properly handle sexual 

assault cases is a “‘custom and practice’ allegation” that is “relevant to [P]laintiff’s Section 

1983 cause of action.” Order: Motion to Strike (Docket 33) at 2. The Ninth Circuit has 

repeatedly reaffirmed the principle that in an equal protection analysis, “it is necessary to 
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identify a ‘similarly situated’ class against which plaintiff’s class can be compared.” 

Freeman v. City of Santa Ana, 68 F.3d 1180, 1187 (9th Cir. 1995); see also, Taylor v. San 

Diego, 800 F.3d 1164, 1169 (9th Cir. 2015) (noting that courts identify groups being 

compared when conducting an equal protection analysis). Indeed, if Plaintiff is not allowed 

access to the information necessary to conduct a comparative analysis, her claim may be 

substantially prejudiced. See, e.g., Gilbrook v. City of Westminster, 177 F.3d 839, 870 (9th 

Cir. 1999) (affirming judgment for defendants on an equal protection claim because the 

available evidence was insufficient to allow the jury to compare plaintiffs with another 

category of persons). Thus, it is imperative that Plaintiff has adequate information, in the 

form of reports and calls for service, about NPD’s investigations into other categories of 

crimes in order to compare how NPD handled investigations into those crimes versus how 

it handled investigations into sexual assaults. Plaintiff has chosen the category of assaults 

that are non-sexual assaults in order to make this comparative analysis. Plaintiff therefore 

has a right to discover information related to the City’s investigations into allegations of 

assaults that were not sexual assaults. See, e.g., Bryant v. Armstrong, 285 F.R.D. 596, 609 

(S.D. Cal. 2012) (allowing a prisoner who alleged that the prison was engaging in race 

discrimination to obtain documents and video tapes that would show how the prison treated 

African-Americans as compared with Hispanic prisoners). 
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G. Plaintiff Hardy has a right to discover information on whether the City 
adequately trains law enforcement staff on how to conduct sexual assault 
investigations. 

The City, in its opposition, objects to producing all information related to how it 

trains law enforcement staff on how to conduct sexual assault investigations because it “is 

not in possession of centralized training records for the staff of the Nome Police 

Department,” because it “disclosed the Operating Procedures Manual (OPM) and the 

sexual assault investigation forms and resources for the Nome Police Department (CON 

001462-002334),” and because “Plaintiff is [ ] uniquely situated to understand what 

training occurred” due to her employment at NPD. (Docket 66) at 13-14. The existence of 

an OPM is not sufficient for Plaintiff to determine whether and to what extent law 

enforcement staff were actually trained to conduct sexual assault investigations. For 

example, were staff required or encouraged to undergo in-person sexual assault 

investigation trainings offered either internally or outside NPD? If so, the City should be 

able to access records of those attendances, even if NPD chose not to maintain them in a 

centralized location. As discussed above in Section D, records in the possession of NPD 

are within the “control” of the City and are thus discoverable against the City. Moreover, 

it is unreasonable and completely unsupported by the record to assert that Plaintiff should 

have known what training of officers occurred in her role as a dispatcher. Any training on 

how to conduct sexual assault investigations offered to or undergone by law enforcement 

staff is crucial to Plaintiff’s custom and policy claims and the City has an obligation to 

produce records related to such training. 
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III. CONCLUSION 

The City has failed to proffer legitimate reasons for opposing Plaintiff’s Motion to 

Compel, and should be ordered to fully respond to Plaintiff’s requests for production. 

Plaintiff is entitled to discovery on each of the requests outlined in her Motion to Compel; 

each request is highly relevant to her core claims, and the City’s continued failure to 

respond substantially compromises Plaintiff’s ability to fully pursue her claims. 

DATED June 4, 2021. 

By:  /s/ Kendri M. M. Cesar   

Kendri M. M. Cesar, Bar No. 1306040 
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