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UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF ALASKA 
 

Clarice Leota Hardy, 
 
  Plaintiff, 
 
 v.  
 

No. 2:20-cv-00001 (HRH)  
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City of Nome, and John Papasodora 
and Nicholas Harvey in their individual 
capacities, 
 
  Defendants. 

  

 

PLAINTIFF’S OPPOSITION TO  
DEFENDANT HARVEY’S MOTION TO DISMISS 

INTRODUCTION 

 Defendant Nicholas Harvey filed a Motion to Dismiss on June 19, 2020 

(Docket No. 35), arguing that Plaintiff failed to state a claim for which relief 

can be granted in Counts III, IV, and V because these claims cannot be brought 

against Harvey, and in Counts I, II, and VI because they are barred by the 

statute of limitations.  See Memorandum in Support of Defendant Harvey’s 

Motion for [sic] Dismiss for Plaintiff’s Failure to State a Claim Upon Which 

Relief Can Be Granted Against Defendant Harvey (Docket No. 35) (hereinafter 

“Defendant’s Mem.”). The Court should deny this motion in its entirety.   

 It is clear that Counts III, IV, and V do not apply to, or seek relief from, 

Harvey, and to the extent there is any confusion, a simple amendment would 

suffice.  As to Counts I, II, and VI, the facts alleged in the Complaint clearly 

demonstrate that these claims are not time-barred because, taking all the facts 

alleged in the Complaint as true, the statute of limitations began to run in 

March 2018.  These facts specifically state that Plaintiff first realized Harvey 
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was lying about the status of her case in March 2018, when she was informed 

by Chief of Police John Papasodora that a case was never opened.  The facts 

also clearly show that Plaintiff was reasonable in her belief that Harvey 

continued to investigate her sexual assault complaint up until that point. 

Harvey ignores key facts and makes entirely unsupported assertions to argue 

that Plaintiff should have known of his failure to investigate by January 

2018.  Moreover, even if there is a question as to the reasonableness of 

Plaintiff’s belief and the date on which the statute of limitations began to run, 

that is a fact question for the jury to resolve. Accordingly, Harvey’s motion to 

dismiss should be denied.  Plaintiff’s arguments on these points are provided 

in further detail below.  

 Plaintiff also notes that in filing his motion, Harvey disregarded the 

Court’s Order of March 3, 2020 (Docket No. 10),1 requiring him to confer with 

Plaintiff, prior to filing his motion to dismiss, as to whether an amendment to 

the Complaint might cure the perceived deficiency, and to file a certification 

that he had done so.  Harvey did not file any such certification, as he made no 

effort to confer with Plaintiff before filing his motion.  Consequently, this 

results in an unfortunate waste of time and effort, which is exactly what the 

 
1 The Order also provides that Plaintiff’s counsel must notify Defendants’ 
counsel of the order and file a certification to that effect. Plaintiff filed said 
Certification on March 19, 2020. See Docket No. 15. 
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Court was trying to avoid.  As mentioned previously, and as discussed further 

below, the three claims that Harvey argues should be dismissed as being 

inappropriately pled against him do not seek relief against him at all, and 

therefore no “dismissal” is necessary. This is clear on the face of the Complaint, 

and to the extent that Harvey believed otherwise, he could have requested a 

simple amendment.  He did not do so, and as a result, the parties and the Court 

must unnecessarily resolve this issue through a motion to dismiss. 

STATEMENT OF FACTS 

 In evaluating a motion to dismiss, “the court accepts the complaint’s 

well-pleaded factual allegations as true and draws all reasonable inferences in 

the light most favorable to the plaintiff.” Adams v. U.S. Forest Service, 671 

F.3d 1138, 1143 (9th Cir. 2012); see also Dutchuk v. Yesner, 2020 WL 1815217 

at *4 (D. Alas. Apr. 9, 2020) (citing the principle stated in Adams); Coleman v. 

Alaska USA Federal Credit Union, 2020 WL 1866261 at *1 (D. Alas. Apr. 14, 

2020).   

 The following facts alleged in Plaintiff’s complaint are assumed to be 

true: (1) Plaintiff was a dispatcher employed by the Nome Police Department 

since May 27, 2015 (Docket No. 1 at ⁋ 40); (2) by March 2017, Plaintiff had been 

working under the supervision of Lt. Nicholas Harvey, one of the commanding 

officers,  for more than two years (Id. at ⁋ 52); (3) in March 2017, Plaintiff 
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informed Harvey that she had been sexually assaulted and wanted to press 

charges against her assailant, and Harvey told her to write a report of the 

incident (Id. at ⁋ 45); (3) “Lt. Harvey assured Ms. Hardy that he would begin 

an investigation right away,” and would start his investigation “by obtaining a 

‘Glass’ warrant, by talking to witnesses, and by securing the video of the 

incident” (Id. at ⁋ 46); (4) based on his assurances, Plaintiff believed that 

Harvey initiated an investigation (Id. at ⁋ 47); (5) approximately one month 

later, Harvey reassured Plaintiff he “was working on the investigation” and 

Plaintiff trusted what he said (Id. at ⁋ 47); (6) in July 2017, Plaintiff again 

inquired into the status of the investigation and whether he had obtained a 

copy of the video, and Harvey responded that the “Glass” warrant “was taking 

a little longer to obtain than he had anticipated, and that he had been busy 

working on another case” and once again “assured Ms. Hardy that he was 

working on the case” and he would let her know if he needed more information 

from her (Id. at ⁋ 51); (7) Plaintiff believed Harvey “because she regarded him 

as a trusted superior” who she believed had been doing a good job and had no 

reason to suspect had lied about the progress of the investigation (Id. at ⁋ 52); 

(8) Plaintiff knew that some investigations took a long time to be resolved, and 

did not question Harvey about her case for several more months “because she 

wanted to give him time to build the best case he could against her assailant” 
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(Id. at ⁋ 53); (9) Plaintiff asked for another status report on or about January 

23, 2018, to which Harvey responded that the “Glass” warrant had been denied 

and that he had been unable to obtain a copy of the video because Snapchat 

only saves videos for thirty days (Id. at ⁋ 56); (10) Plaintiff reminded Harvey 

that she had identified witnesses who had seen the video, and Harvey 

responded that “he would let her know if he needed more information from 

her.” (Id. at ⁋⁋ 55-56); (11) Plaintiff continued to trust that Harvey was 

investigating her case (Id. at ⁋ 56); and (12) it “became obvious” to Plaintiff 

that Harvey “had not taken any action at all” and “lied to and misled her about 

the status of the investigation” only after she told Chief of Police John 

Papasodora in March 2018 about her complaint, and was told he could not find 

a record of her complaint and that she would need to file another one (Id. at ⁋⁋ 

59-61). 

ARGUMENT 

I. Dismissal of Counts III, IV and V is Unnecessary as They Do Not 
Seek Relief Against Harvey and Can be Addressed Through a 
Simple Amendment of the Complaint. 

 The Court can easily resolve—just as the parties could have easily 

resolved— Harvey’s concerns regarding Counts III, IV, and V. Those claims do 

not seek relief against Harvey. Rather, those claims seek relief against the 

Defendant City of Nome.  Harvey is mentioned in the Complaint with respect 
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to those claims because he undertook many of the activities that gave rise to 

those claims, but no remedy is sought against Harvey on those claims. Indeed, 

as Harvey acknowledges in his brief, Counts III, IV, and V can only apply to a 

governmental entity and thus it is impossible for Plaintiff to seek relief against 

him on those claims. See Defendant’s Mem. at 12-13.2 If the Court believes that 

Plaintiff’s Complaint is not sufficiently clear on this point, Plaintiff will gladly 

amend the Complaint to make it clear. In any event, Harvey is not entitled to 

a “dismissal” of Counts III, IV, and V because those claims do not seek relief 

against him. 

II. Counts I, II and VI Are Not Time-Barred As the Statute of 
Limitations Did Not Begin to Run Until March 2018. 

 Plaintiff Hardy discovered the injury to her rights in late March 2018, 

and filed her lawsuit on February 20, 2020.  The statute of limitations did not 

expire until late March 2020, and thus this suit was timely filed.  Defendant 

Harvey claims that the operative starting date was January 23, 2018, but the 

facts solidly refute that contention.3   

 
2 Harvey’s brief contains a typographical error. The heading at the bottom of 
page 12 reads: “The Court cannot grant relief to Plaintiff against Harvey on 
Count IV and VI.” Immediately underneath that heading, Harvey proceeds to 
discuss Counts IV and V. The heading is incorrect: it should refer to Count V, 
not Count VI. 
3 The operative statute limitations, as explained in Harvey’s brief, is two years 
from the date that Plaintiff knew or should have known that she had been 
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A. The Facts Alleged Show that Plaintiff was Reasonable In 
Her Belief that Harvey was Investigating Her Case Until 
March 2018 When She Learned that a Case Had Never Been 
Opened. 

 “To survive a motion to dismiss, a complaint must contain sufficient 

factual matter, accepted as true, to ‘state a claim to relief that is plausible on 

its face.’” Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009) (quoting Bell Atl. Corp. v. 

Twombly, 550 U.S. 544, 570 (2007).  The facts alleged in this case plausibly 

establish that the statute of limitations began to run in March 2018, when 

Plaintiff discovered that Harvey had not taken any action to investigate her 

sexual assault complaint.  

 Plaintiff specifically asserts that it was not until March 2018 that she 

realized that Harvey had been lying to her, and that prior to that time, there 

was no reason for her to doubt his veracity.  This must be taken as true, and 

moreover, is entirely plausible based on the facts in the Complaint.  Plaintiff 

knew from experience that investigations often took considerable time, and 

wanted to give Harvey time to build a strong case against her assailant.  

Harvey also repeatedly assured Plaintiff that he was investigating her 

complaint.  Harvey bolstered these assurances by informing her of specific 

activities he was undertaking, such as seeking a warrant. And in January 

 
injured by Harvey. See Defendant’s Mem. at 5-6. The parties agree on that 
principle of law but disagree on what date is that. 
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2018, he told her that he would let her know if he needed more information 

from her, a clear sign that Harvey’s investigation was on-going.  

 Plaintiff had every reason to believe that Harvey was telling the truth.  

As repeatedly stated in the Complaint, she trusted Harvey throughout the 

process.  See, e.g., Docket No. 1 at ⁋ 52: 

Ms. Hardy believed what Lt. Harvey told her about the progress of 
the investigation because she regarded him as a trusted superior. 
She had worked under Lt. Harvey’s supervision for more than two 
years, and thought, at the time, that he had been doing a good job. 
She thus had no reason to suspect that what Lt. Harvey told her 
about the progress of the investigation was not the truth. 

See also id. at ⁋ 49 (“Ms. Hardy trusted what Lt. Harvey told her”).  She had 

no reason to believe that her supervisor, who held a responsible post in the 

city’s police department, was lying to her or was unable to do his job. At no 

point did Harvey say anything to indicate he had not taken any action on the 

case, would be unable to take action, or that he had been misrepresenting the 

truth from the onset; rather, he continued to mislead Plaintiff by saying that 

he would contact her if he needed anything further.  This would be a horse of 

a different color if Harvey had admitted to Plaintiff in January that he was 

misleading her and there had never been an investigation, but he did not. 

 Finally, it wasn’t until March 2018 when Plaintiff approached Chief 

Papasodora (at the urging of a coworker) about her complaint, and it was only 

then that she learned that no case had ever been opened and realized Harvey 
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had been lying to her.  Based on this and all other facts alleged in the 

Complaint, which must be taken true, it would be inappropriate to rule as a 

matter of law that Plaintiff knew or should have known by January 23, 2018, 

that Harvey’s repeated assurances had been nothing but lies, that Harvey had 

not even opened an investigation file, and that he had consequently violated 

her rights. 

 Plaintiff’s assertions are plausible. The facts alleged in Plaintiff’s 

Complaint, which must be assumed true, establish that Plaintiff’s claim 

accrued no earlier than March 2018.  

B. Harvey’s Version of the Facts is Untenable, Ignores Key 
Facts Alleged in the Complaint, and Makes Unsupported 
Assertions Which Must Be Disregarded.  

 Harvey argues that Plaintiff knew or should have known on January 23, 

2018 that he had been lying to her the entire time, and accordingly, that is the 

date on which the statute of limitations began to run. Harvey’s argument is 

both preposterous and untenable.  In essence, Harvey is saying that: “It is true 

that I repeatedly assured Ms. Hardy that I was investigating her case, that I 

was her superior officer, and that I had a duty to investigate complaints of 

sexual assault, but I am such an untrustworthy police officer that by January 

23, 2018, Ms. Hardy should have seen that I was lying and that I was not going 

to do anything.” 
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 In support of this argument, Harvey offers a deliberately truncated 

version of events.  Specifically, he completely omits three critical facts, not one 

of which is cited in his brief.  While even this limited version of the facts would 

still not support a dismissal of this case, these facts further demonstrate that 

Plaintiff was reasonable in her belief that the investigation was ongoing and 

that the statute of limitations did not begin to run until March 2018.  Once 

these facts are considered and taken as true, Harvey’s argument crumbles. 

 First, Harvey ignores the fact, repeated several times in the Complaint, 

that Plaintiff trusted Harvey and therefore had reason to believe he was telling 

her the truth. See, e.g., id. at ⁋ 52.  Indeed, even after the January 23, 2018 

meeting when Harvey told Plaintiff he would contact her if he needed more 

information, Plaintiff “continued to trust that Lt. Harvey was properly 

investigating her complaint.” Id. at ⁋ 56; see also id. at ⁋ 67 (describing her 

relationship with Lt. Harvey and Chief Papasodora “almost like family.”). 

 Second, Harvey ignores that Plaintiff knew from her personal experience 

as a dispatcher in the Nome Police Department that investigations often took 

considerable time, which was another reason she believed—even in January 

2018—that Harvey was being honest with her. See id. at ⁋ 53 (“Ms. Hardy also 

knew that some investigations conducted by the NPD took a long time to be 

resolved.”); id. at ⁋ 56 (noting that on January 23, 2018, “Ms. Hardy, aware 
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that some investigations required more time than others, continued to trust 

that Lt. Harvey was properly investigating her complaint.”) 

 Third, Harvey ignores Plaintiff’s statement in her Complaint that it 

wasn’t until two months after she spoke with Harvey in January 2018, that 

she first realized he was lying when she approached Chief Papasodora and 

learned of the true status of her investigation. Id. at ⁋⁋ 57-59. As she states in 

her Complaint: “Chief Papasodora told Ms. Hardy that she would need to 

submit another written report about the sexual assault. At this point it became 

obvious to Ms. Hardy that Lt. Harvey had not taken any action at all in 

response to her complaint and that he had lied to and misled her about the 

status of the investigation each time she had asked him about it.” Id. at ⁋ 61 

(emphasis added). 

 Compounding his misrepresentation of the facts, Harvey makes startling 

conclusory statements regarding what Plaintiff knew or should have known by 

January 23, 2018, contrary to facts stated in the Complaint, and none of which 

is logical or can be inferred from those facts: 

By January 23, 2018, at the latest, Plaintiff knew that she, an 
Alaskan Native woman, reported her alleged assault, the 
investigation did not make progress from the date of the report, 
evidence was not obtained nor would it be, and Plaintiff knew who 
the person was that was not investigating her claim. Therefore, 
Plaintiff was on notice as of January 23, 2018 that she had the 
actual injury which now forms the basis of her Complaint. 
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Defendant’s Mem. at 10. Harvey cites to nothing in the Complaint on which 

such outlandish assertions can rest.  As previously stated, Harvey made 

repeated assurances to Plaintiff that the investigation was ongoing.  While he 

disclosed that he was not yet able to complete certain tasks, he never stated or 

suggested that there was no progress at all, or that there would be no further 

progress.  And while he told Plaintiff that he had not obtained a Glass warrant 

and that Snapchat did not preserve the video, he did not tell Plaintiff that 

evidence would not or could not be obtained through other means. As stated in 

the Complaint, Plaintiff subsequently reminded him of witnesses who had seen 

the video.  In sum, Harvey asks the court to insert facts into the Complaint, 

and his conclusions must be disregarded.  

 The Court must deny Harvey’s invitation to rely on a truncated version 

of the facts and make unsupported inferences.  If taken as true, the facts 

alleged in the Complaint clearly show that the statute of limitations did not 

begin running until March 2018.  Indeed, Harvey’s construction of the facts is 

so implausible that the Court should conclude as a matter of law that this 

action was timely filed. 
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III. Even if the Date of Plaintiff’s Injury Was Questionable, It Would 
be Premature to Dismiss This Matter as This is a Fact Question 
for the Jury.  

 Even if Harvey could credibly argue that Plaintiff had some knowledge 

of his failure in January 2018, it would merely raise a question of fact that only 

the jury can answer, because the Court cannot resolve this factual dispute as 

a matter of law against Plaintiff Hardy on a motion to dismiss. See Gregg v. 

Hawaii, Dep't of Pub. Safety, 870 F.3d 883, 889 (9th Cir. 2017) (holding that 

disputed claims as to when the plaintiff knew or should have known of her 

injury “are questions of fact” for the jury to determine); Simmons v. United 

States, 805 F.2d 1363, 1368 (9th Cir. 1986) (“We stress that what she knew and 

when she knew it are questions of fact” for the jury); Mosesian v. Peat, 

Marwick, Mitchell & Co., 727 F.2d 873, 877 (9th Cir. 1984) (“The question of 

when [the actionable injury] was or should have been discovered is a question 

of fact.”).  

 Essentially, Harvey is claiming that by January 23, 2018, Plaintiff was 

aware he was a liar and an untrustworthy law enforcement officer. While that 

might be Harvey’s theory of the case, he is not entitled to a judgment on that 

theory as a matter of law. Rather, he must present his contentions to the jury, 

and his motion to dismiss must be denied. 
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 Three of the claims in Plaintiff’s Complaint—Counts I, II, and VI—seek 

relief against Defendant Harvey, one of them (Count I) under federal law and 

the other two under state law. As Defendant Harvey acknowledges in his brief, 

see Defendant’s Mem. at 11–12, the Alaska Supreme Court has adopted the 

same analysis of motions to dismiss based on an alleged violation of the statute 

of limitations as the federal courts. Accordingly, Defendant Harvey’s motion to 

dismiss Counts I, II, and VI should be rejected. 

IV. The Cases Cited by Harvey Do Not Support Dismissal.  

 Lastly, the cases cited in Harvey’s motion not only fail to support his 

argument but fully buttress Plaintiff’s argument. For instance, Harvey relies 

heavily on Lukovsky v. City and County of San Francisco, 535 F.3d 1044 (9th 

Cir. 2008). In Lukovsky, the court held that for statutory limitation purposes, 

workers who are fired from their jobs are injured on the date they are fired, 

even if they learn later that their firing was the result of race discrimination. 

There is a night-and-day difference between the facts in Lukovsky and the facts 

here. Termination from employment is a clear injury. In contrast, when Harvey 

told Plaintiff in January 2018 that he would contact her if he needed more 

information, no clear injury occurred. To the contrary, Harvey’s statement 

perpetuated his repeated assurances that he was investigating her complaint. 
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 Harvey also cites the Ninth Circuit’s decision in Bibeau v. Pac Nw. 

Research Found. Inc., 188 F.3d 1105 (9th Cir. 1999), a case highly favorable to 

Plaintiff. Although Bibeau recognizes the general principle that a plaintiff 

must exercise due diligence to discover whether his or her rights have been 

violated, the court in Bibeau reversed the district court’s dismissal of the 

plaintiff’s claims on statutory limitation grounds because there, as here, the 

plaintiff presented a plausible argument that nothing in the defendant’s 

conduct gave him sufficient reason to engage in any such discovery. The court 

emphasized in its reversal that “‘what [a plaintiff] knew and when [he] knew 

it are questions of fact’” for the jury. Bibeau, 188 F.3d at 1108 (quoting 

Simmons, 805 F.2d at 1368).  

 The rule applied in Bibeau applies here with equal force. Nothing that 

Harvey told Plaintiff in January 2018 caused her to believe he was violating 

her rights. Therefore, the issue of what Plaintiff knew from her conversation 

with Harvey in January 2018 must be presented to the jury. Indeed, it will be 

wholly consistent with the facts if the jury determines that Harvey’s persistent 

reassurances—which he knew to be untrue—were made in a fraudulent effort 

to conceal his own wrongdoing and therefore he should not be permitted to 

profit from them. See Cape Fox Corp. v. Jackson, No. 3:10-CV-0080-RRB, 2010 

WL 3951988, at *2 (D. Alaska Oct. 7, 2010) (holding that a defendant is not 
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entitled to dismissal on statutory limitation grounds where he had concealed 

the truth and misrepresented the facts). 

CONCLUSION 

 This motion must be denied in its entirety.  Counts III, IV, and V do not 

seek relief against Harvey and, if needed, can be addressed through a simple 

amendment of the Complaint.  Dismissal of Counts I, II, and VI based on 

expiration of the statute of limitations is also inappropriate, as the statute of 

limitations did not begin to run until March 2018, when Plaintiff discovered 

her injury.  Plaintiff therefore respectfully requests that the Court deny 

Harvey’s motion.  

 Respectfully submitted this 10th day of July 2020. 

 /s/ Stephen Pevar    
 Stephen L. Pevar 
 AMERICAN CIVIL LIBERTIES UNION  
 FOUNDATION 
 
 Stephen Koteff, Bar No. 9407070 
 Joshua A. Decker, Bar No. 1201001 
 ACLU OF ALASKA FOUNDATION 
 
 Kendri M. M. Cesar, Bar No. 1306040 
 SONOSKY, CHAMBERS, SACHSE, MILLER 
 & MONKMAN, LLP 
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