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INTRODUCTION 

Plaintiffs are former members of the Saginaw Chippewa Indian Tribe of Michigan (“the 

Tribe”), who were removed from the tribal membership rolls after the Tribal Court of Appeals 

determined that they did not satisfy the requirements for membership under tribal law.  In 2019, 

Plaintiffs petitioned the Assistant Secretary of Indian Affairs (AS-IA) of the U.S. Department of 

the Interior (“Interior”) to compel the Tribe to re-enroll the Plaintiffs as members.  See AR-

001844.  In reviewing Plaintiffs’ petition, the AS-IA examined whether 1) Plaintiffs’ 

disenrollment violated any requirement of the Saginaw Chippewa Indian Tribe of Michigan 

Distribution of Judgment Funds Act (“the Funds Act”) and 2) the Funds Act mandated Interior to 

take enforcement action against the Tribe and order it to reinstate Plaintiffs as members.  After 

giving due consideration to the parties’ briefs and other submissions, the AS-IA properly 

determined that 1) no provision of the Funds Act created any ongoing requirements with respect 

to tribal membership and 2) that the Funds Act does not authorize, much less mandate, Interior to 

take enforcement action against the Tribe for disenrolling Plaintiffs.  Disenrollments by Saginaw 

Chippewa Tribe, U.S. Dept. of Interior, Assistant Secretary – Indian Affairs, January 30, 2020 

(“AS-IA Decision”) (AR-001844-63).  The Funds Act is devoid of language granting Interior 

authority to intervene in tribal membership disputes, and thus, is unambiguous. 

Under Chevron and applicable cannons of statutory construction, there is no need for further 

analysis.  However, even if this Court were to find ambiguity in the plain language, it should 

defer to the AS-IA’s reasonable interpretation of the Funds Act given Interior’s specialized 

expertise in navigating the complex relationship between the United States and Indian tribes.  

Therefore, as discussed in the Federal Defendants’ Combined Motion for Summary Judgment 

and Opposition to Plaintiffs’ Motion for Summary Judgment (“Fed. Defs’ MSJ”) (ECF Nos. 29, 

30), and in greater detail below, the Federal Defendants are entitled to summary judgment. 
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Plaintiffs’ Combined Response and Reply Brief (“Pls’ Resp. & Reply”) (ECF Nos. 34, 35) 

first engages in a lengthy recitation of background information and legislative history, once again 

ignoring the plain language of the Funds Act itself.  This is not the correct approach to questions 

of statutory interpretation.  To the extent Plaintiffs’ analysis of the legislative history here is 

relevant, it is wrong.  Next, Plaintiffs allege Interior’s decision is inherently flawed because 

Interior did not taken a position on a question of tribal law that has already been adjudicated by 

the Tribal Court of Appeals.  Questions of tribal law were not properly before the AS-IA, and, 

consequently, this Court has no cause to examine them now.  Rather, the only question germane 

to judicial review of the AS-IA Decision under the APA is whether the Funds Act both 

authorizes and requires Interior to intervene in this tribal membership dispute.  After reviewing 

that statutory language, the AS-IA correctly determined that the answer is no.  Next, Plaintiffs 

argue that the AS-IA Decision is not entitled to Chevron deference.  Though Plaintiffs’ are 

incorrect, the AS-IA’s well-reasoned decision would prevail at any level of deference.  Further, 

Plaintiffs, again fail to show that Interior has a mandatory duty to act, and have failed to show 

why Interior’s discretionary enforcement authority is subject to judicial review.  Finally, even if 

Plaintiffs were to prevail, they have not demonstrated why their requested remedy is appropriate 

or required. 

ARGUMENT 

I. Plaintiffs ignore the plain language of the Funds Act and erroneously focus on 
legislative history and historical background 

 
Statutory interpretation must begin with the plain language of the statute.  Food Marketing 

Inst. v. Argus Leader Media, 139 S. Ct. 2356, 2364 (2019) (“In statutory interpretation disputes, 

a court’s proper starting point lies in a careful examination of the ordinary meaning and structure 

of the law itself.”); Fed. Defs’ MSJ at 20-21.  Plaintiffs’ Response and Reply makes no 
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meaningful attempt to rectify the deficiencies in their Cross Motion for Summary Judgment 

(“Pls’ MSJ”) (ECF No. 21) by identifying which provision(s) of the Funds Act confer upon 

Interior the alleged mandatory duty to a) review tribal membership decisions and b) void any 

such decisions that Interior may deem inconsistent with the Tribe’s Constitution.  As Federal 

Defendants explained in their MSJ and below, no such provision exists.  See Fed. Defs’ MSJ at 

11-18. 

Three sections of the Funds Act are relevant to this discussion: Section 4, Section 5, and 

Section 9.  Pub. L. No. 99-346, 100 Stat. 674 (AR-001234-AR-1239).  Section 4(a) provides that 

the Tribe “may” elect to adopt the constitutional amendments set forth in Tribal Council 

Resolution L&O-03-85, which expanded the pool of descendants who would have the 

opportunity to apply for tribal membership.  Id. at 676 (AR-001236); (AR-000557-58).  Section 

4(b) placed an 18 month moratorium on subsequent constitutional amendments.  Id.  Section 5(a) 

provided that if the Tribe chose to adopt the constitutional amendments discussed in 4(a), 

Interior was required to transfer the Judgment Funds to the Tribe for the purposes of creating an 

Economic Development and Investment Fund.  Id. at 677 (AR-001237).  Section 5(b)(1) explains 

that, once this transfer was complete, “the Secretary shall have no trust responsibility for the 

investment, supervision, administration, or expenditure of the principal or income of the 

Investment Fund.”  Id.  Section (b)(2) contains the enforcement provision, which grants Interior 

discretionary authority to “take such action as the Secretary may determine to be necessary and 

appropriate to enforce the requirements of this Act.”  Id.  Finally, Section 9 contains the Funds 

Act’s nondiscrimination mandate, which prohibits “expenditure[s]” and “distributions” that 

discriminate against a) members who joined after the constitutional amendments contemplated 

by 4(a) were passed and b) members who reside off-reservation.  Id. at 679 (AR-001239). 
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Plaintiffs fail to establish that any of these provisions authorize Interior to take any action 

with respect to tribal membership.  See Fed. Defs’ MSJ at 11-18 (providing a more detailed 

explanation of each provision).  See AS-IA Decision at 13, n. 89 (AR-001856). 

a. The Funds Act’s language is plain and unambiguous and there is no need to 
resort to legislative history 

 
Instead of focusing on the provisions outlined above, Plaintiffs rest their arguments on 

legislative history and historical background, which they refer to as “key facts.”  Pls’ MSJ at 1-

19, 26-30; Pls’ Resp. & Reply at 3-16.  Plaintiffs approach is misguided because the language is 

clear.  The text of Sections 4, 5, and 9 simply contains no prohibitions on disenrollment nor does 

it require Interior to intervene on behalf of Plaintiffs with regard to membership matters, or 

require any enforcement action to occur.  The Supreme Court has admonished that courts should 

not “resort to legislative history when language is plain.”  See U.S. ex rel. Totten v. Bombardier 

Corp., 380 F.3d 488, 494-95 (D.C. Cir. 2004); see also Sierra Club v. Leavitt, 355 F. Supp. 2d 

544, 549 n.2 (D.D.C. 2005) (“Because this Court concludes that application of traditional tools 

of statutory interpretation leads to the conclusion that the statute is clear and unambiguous, the 

Court need not resort to an assessment of the statute’s legislative history.”).  “Legislative history, 

for those who take it into account, is meant to clear up ambiguity, not create it.”  Milner v. 

Department of Navy, 562 U.S. 562, 574 (2011). 

Plaintiffs have made no attempt to explain how the plain language of the Funds Act is 

ambiguous, nor how legislative history serves to clear up any purported ambiguity.  Plaintiffs 

only discussed ambiguity in their MSJ one time, and that was to argue that the Tribe’s 

Constitution was “unambiguous.”  See Pls’ MSJ at 23.  Likewise, Plaintiffs do not argue that the 

Funds Act is ambiguous in their Response and Reply and, in fact, agree with Federal Defendants 

that the Funds Act is unambiguous.  See Pls’ Resp. & Reply at 23 (“There are no ambiguities in 
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the [Funds Act] that cannot be resolved by tools of statutory construction, and Congress left no 

gap for DOI to fill.  Even DOI admits that “‘it is clear that there is no ambiguity to be found.’”) 

(citing Mozilla Corp. v. FCC, 940 F.3d 1, 20 (D.C. Cir. 2019) (“[W]e do not apply Chevron 

reflexively, and we find ambiguity only after exhausting ordinary tools of the judicial craft.”)).  

Because Plaintiffs agree that there is no ambiguity, there is no need to resort to legislative history 

here.  Milner, 562 U.S. at 574; Leavitt, 355 F. Supp. 2d at 549 n.2. 

b. The plain language of the statute does not compel an enforcement action nor 
authorize Interior to interfere with tribal enrollment decisions or opine on 
questions of tribal law 

 
Plaintiffs insist that the plain language of the Funds Act authorizes Interior to opine on 

questions of tribal constitutional law.  Specifically, Plaintiffs argue that the Funds Act requires 

Interior to answer the following questions: 1) whether the word “descendants” in the 1986 

constitutional amendments to the Tribe’s Constitution should be interpreted to mean collateral or 

lineal descendants, Pls’ Resp. & Reply at 16, and 2) whether the Tribe’s decision to revise its 

enrollment criteria by amending its enrollment ordinance was lawful under the Tribe’s 

Constitution.  Pls’ Resp. & Reply at 19.1  Plaintiffs are unsatisfied with the Tribal Court of 

Appeals’ conclusions, see AR-000133-140 (concluding that the word descendant in the Tribe’s 

Constitution can only be interpreted to mean lineal descendant) and AR-000338-341 (concluding 

that, under tribal law and the Tribe’s Constitution, it is lawful for Tribe to revise its membership 

criteria via enrollment ordinance, as opposed to constitutional amendment), and hope to convince 

                                                      
1 As is discussed in more detail below, see infra pp. 12, 16 the narrow question before this Court 
is whether the AS-IA’s conclusion that the Funds Act does not authorize or require Interior to 
interfere with or review tribal membership determinations was arbitrary and capricious under the 
APA.  If this Court concludes that the AS-IA Decision was arbitrary and capricious and that the 
Funds Act does authorize Interior to review the Tribal Council’s and Tribal Court of Appeal’s 
membership determinations, the appropriate remedy is to remand to Interior so it can do so.  See 
infra pp. 24-25.  Thus, any substantive discussion of these questions of tribal law would be 
inappropriate at this time. 
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Interior and this Court that they are both reviewable and invalid under the Funds Act.  See Pls’ 

MSJ at 31-32 (arguing that the Tribal Court’s decision in Kequom v. Atwell (AR-000133-140) 

was unpersuasive).  As the AS-IA properly determined, neither the Funds Act, nor any other 

statute, provide Interior, and by extension, this Court, with the authority to examine these 

questions of tribal constitutional law.  AS-IA Decision at 12-13, 19 (AR-001855-56, AR-

001862) (“[N]o federal or tribal law provides the Secretary with authority to review or otherwise 

engage in the Tribe’s membership issues.”); Fed Defs’ MSJ at 32-33.   

The only provisions of the Funds Act that pertain to the Tribe’s Amended Constitution and 

membership determinations can be found in Sections 4 and 5.  Section 4(b) provides that “[a]ny 

amendments to the constitution of the tribe other than the amendments referred to in subsection 

(a) may only be adopted in accordance with the provisions of such constitution and applicable 

Federal law” and cannot be adopted until 18 months after the 1986 constitutional amendments 

were ratified.  100 Stat. at 676 (AR-001236).  According to Plaintiffs, this provision imposes 

upon Interior a mandatory obligation to examine the Tribe’s membership decisions and nullify 

those decisions if Interior concludes that they are inconsistent with the Tribe’s Constitution, 

regardless of what the Tribal Court of Appeals has said on the matter.  Pls’ Resp. & Reply at 21-

22 (“To evaluate Plaintiffs’ claims, DOI therefore must determine whether Plaintiffs were 

properly enrolled in the Tribe.”).  The plain language of 4(b) does not support such an 

interpretation of the statute.  See Fed Defs’ MSJ 2-13, 32-33.  Though Section 4(b) provides that 

any amendment must conform to the procedures set forth in the Constitution, nothing in 4(b) 

indicates that Interior gets to decide what it means to comply with the Constitution.  100 Stat. at 

676 (AR-001236).  Absent statutory language providing that Interior has jurisdiction over 

questions of tribal law, questions relating to the constitutionality of membership determinations 
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are properly left to the Tribal Court of Appeals.  Iowa Mut. Ins. Co. v. LaPlante, 480 U.S. 9, 16 

(1987) (“[T]ribal courts are best qualified to interpret and apply tribal law.”); Fed Defs’ MSJ at 

32-33.  Further, as Federal Defendants argued previously, 4(b) only applies when there has been 

a constitutional amendment.  Fed Defs’ MSJ at 32-33.  No such amendment has been ratified 

here.  

Likewise, Section 5(a) provides that if the Tribe ratified the proposed constitutional 

amendments in Resolution L&O-03-85, then Interior would transfer the judgment funds to the 

Tribe for use in the Tribe’s Investment Fund.  100 Stat. at 677 (AR-001237).  Once Interior had 

determined that the proposed constitutional amendments were ratified, there was nothing more 

for Interior to do.  See AS-IA Decision at 16 (AR-001857).  Section 5(a) does not restrict the 

Tribe’s ability to make membership determinations nor does it establish ongoing membership 

requirements; it certainly does not purport to transform all questions relating to the 

constitutionality of tribal actions into questions of federal law.  Id.; 100 Stat. at 677 (AR-

001237).  Thus, Interior had no need to interpret tribal law to fulfill its obligations under this 

provision of the Funds Act. 

Neither Section 4(b) nor Section 5(a) requires Interior to monitor the Tribe’s membership 

determinations to ensure that they comport with the Tribe’s Constitution.  Contrary to what 

Plaintiffs posit, it would not be appropriate for Interior or this Court to infer from the legislative 

history or other background information an ongoing, statutory requirement relating to tribal 

membership where none exists.  See Little Sisters of the Poor Saints Peter & Paul Home v. Pa., 

140 S. Ct. 2367, 2381 (2020) (“It is a fundamental principle of statutory interpretation that 

‘absent provision[s] cannot be supplied by the courts.’  . . . This principle applies not only to 

adding terms not found in the statute, but also to imposing limits on an agency’s discretion that 
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are not supported by the text.”) (citations omitted) (quoting Rotkiske v. Klemm, 140 S. Ct. 355, 

360–361 (2019); Nichols v. United States, 136 S. Ct. 1113, 1118 (2016))); accord Iselin v. 

United States, 270 U.S. 245, 251 (1926) (“What the government asks is not a construction of a 

statute, but, in effect, an enlargement of it by the court, so that what was omitted, presumably by 

inadvertence, may be included within its scope. To supply omissions transcends the judicial 

function.”).  

Further, as Federal Defendants explained previously, Congress has expressed a “firm federal 

policy of promoting tribal self-sufficiency,” and generally encourages “Indian sovereignty over 

the reservation and tribal members.”  White Mountain Apache Tribe v. Bracker, 448 U.S. 136, 

143 (1980); see Santa Clara v. Martinez, 436 U.S. 49, 72 n. 32 (1978) (“A tribe’s right to define 

its own membership for tribal purposes has long been recognized as central to its existence as an 

independent political community.”); Lewis v. Norton, 424 F.3d 959, 963 (9th Cir. 2005), citing 

Ordinance 59 Ass’n. v. U.S. Dep't of the Interior Sec’y, 163 F.3d 1150  (10th Cir. 1998) 

(“[T]ribes, not the federal government, retain authority to determine tribal membership.”); Fed 

Defs’ MSJ at 32-33.  If Congress had intended to deviate so drastically from this policy by 

permanently restricting the Tribe’s right to interpret its own Constitution and revise membership 

criteria, it would have explicitly said so in some provision of the Funds Act.  Congress did no 

such thing.  See Fed. Defs’ MSJ at 11-17.   

In an attempt to salvage their arguments and address the absence of statutory language giving 

Interior authority to intervene in this membership dispute on Plaintiffs’ behalf, Plaintiffs now 

argue that the 1986 constitutional amendments were “incorporated by reference” into the Funds 

Act, making those provisions enforceable components of Federal Law.  Pl’s Resp & Reply at 6, 

9, 20-21.  Plaintiffs are incorrect.  See AS-IA Decision at 14 (AR- AR-001857) (“The Act and 
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as-enacted Amended Constitution are separate and distinct, and should not be conflated to create 

an ongoing membership requirement not found in the Act’s plain language.”).  The Funds Act 

did not import the 1986 constitutional amendments into the U.S. Code.  Federal Courts do not 

have federal question jurisdiction over questions pertaining to these provisions of the Tribe’s 

constitution, pursuant to 28 U.S.C. § 1331.  No court would entertain such an absurd 

interpretation of the Funds Act.  See Disabled in Action of Pa. v. Se. Pa. Transp. Auth., 539 F.3d 

199, 210 (3d Cir. 2008) (providing that courts “avoid constructions that produce ‘odd’ or ‘absurd 

results’ or that are ‘inconsistent with common sense’”).2 

c. Interior properly determined that Plaintiffs’ disenrollment did not constitute 
discrimination under Section 9 of the Funds Act. 

 
Unsurprisingly, Plaintiffs’ discussion of Section 9 of the Funds Act, the non-discrimination 

provision, forgoes an examination of the plain language of that provision in favor of making 

unsupported, conclusory statements such as: “the Tribe’s wholesale disenrollment of the [Funds 

Act] Enrollees who are collateral descendants is the definition of discrimination prohibited by 

the nondiscrimination mandate.”  Pls’ Resp & Reply at 17.  Plaintiffs make no attempt to explain 

why their disenrollment satisfies the elements of discrimination enumerated therein.  Section 9 is 

about discriminatory “distributions and expenditures.”  100 Stat. at 679 (AR-001239).  Section 9 

prohibits the Tribe from using “the principal or income of the Investment Fund” in a way that 

discriminates against two protected classes: a) individuals who become members of the tribe 

after the 1986 constitutional amendments were ratified and b) members who do not reside on the 

                                                      
2 To the extent that Plaintiffs are relying on Cherokee Nation v. Nash to support their 
incorporation by reference argument, such reliance would be misplaced. 267 F. Supp. 3d 86 
(D.D.C. 2017).  In that case, the relevant federal law, i.e. the Treaty at issue, imposed upon the 
Tribe specific requirements with respect to membership.  Id. at 89-90.  That treaty, and the 
membership requirement laid out therein, are enforceable components of Federal Law.  That is 
not the case here. 
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reservation.  Id.  Section 9 simply ensures that all members will have equal access to participate 

in investment fund opportunities.  Id.; Fed Defs’ MSJ at 15-17.  Section 9 says nothing about 

disenrollment, membership criteria, enrollment ordinances, or constitutional amendments.  Id.; 

Fed Defs’ MSJ at 15.  Disenrollment actions do not constitute the type of tribal actions that could 

qualify as “discrimination,” as that term is defined in Section 9(a).  Fed Defs’ MSJ at 15-17; AS-

IA Decision at 18 (AR-001861).  Plaintiffs are wrong to ask this court to infer a phantom link 

between Section 9 and tribal membership determinations when none exists.  See Little Sisters, 

140 S. Ct. at 2381; Rotkiske, 140 S. Ct. at 360–361; Nichols, 136 S. Ct. at 1118; Iselin, 270 U.S. 

at 251.   

Plaintiffs ignore this ordinary meaning and insist that Section 9, read together with Section 

4(a) and Section 3(a)(2), prohibit the Tribe from taking “discriminatory” disenrollment actions.  

See Pls’ MSJ at 35.  Plaintiffs originally argued that, because individuals who were enrolled in 

the Tribe pursuant to the 1986 constitutional amendments belonged to a protected class, the 

subsequent removal of a considerable portion of the individuals in that class, like the collateral 

descendants, would be inherently discriminatory under Section 9.  Pls’ MSJ at 30-33.  Plaintiffs 

reasoned that those disenrolled individuals would no longer be able to benefit from expenditures 

as non-members.  Pls’ MSJ at 33 (“By targeting Plaintiffs for mass disenrollment, the Tribe 

violates the statute by discriminatorily depriving Plaintiffs of the benefits of the Investment 

Fund.”).   

That is incorrect.  As the AS-IA Decision explains, even if one were to entertain Plaintiffs’ 

argument that disenrollment actions can constitute the type of discrimination prohibited by 

Section 9, Plaintiffs’ reasoning is unsound.  By this logic, the Funds Act guarantees the perpetual 

enrollment of all individuals enrolled pursuant to the 1986 constitutional amendments.  See AS-
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IA Decision at 13-18 (AR-001856-61): if, as Plaintiffs suggest, adverse enrollment actions 

constitute prohibited discrimination under Section 9, that, by definition, means that the Tribe 

may never take any adverse enrollment action against the individuals at issue.  Federal 

Defendants demonstrated why it is unreasonable to read the Funds Act as offering JFA enrollees 

immunity from any subsequent changes in tribal membership criteria or disenrollment on the 

basis of mistake.  See Fed Defs’ MSJ at 21, 32-33. 

Plaintiffs attempt to circumvent this truism by now claiming that the nondiscrimination 

mandate is only implicated when the Tribe lacks a “legitimate” reason for disenrollment.  Pls’ 

Resp. & Reply at 16.  This “new” argument is equally unpersuasive.  First, the legitimacy of 

Plaintiffs’ disenrollment as a matter of tribal law exceeds the general jurisdiction of Interior or 

this Court to review.  See supra pp. 8.  Second, as the AS-IA determined, the Funds Act does not 

authorize Interior to make any determination concerning membership decisions, “legitimate” or 

otherwise.  See supra pp. 5-9; AS-IA Decision at 13 (AR-001856).  Finally, it bears emphasis 

that although not relevant to the APA action before this court, Plaintiffs new argument also fails 

because Plaintiffs have not established that their disenrollment was illegitimate.  See Pls’ Resp & 

Reply at 16-17.  As is discussed above, the Tribal Court of Appeals has already determined the 

constitutionality of the Tribal Council’s decision to disenroll collateral descendants, including 

Plaintiffs.  See AR-000133-140; AR-000338-341; AS-IA Decision at 18 (AR-001861).  The 

plain language of the Funds Act does not give Interior the authority to usurp the Tribal Court of 

Appeals’ jurisdiction over questions of tribal law, nor does it provide that Interior or this Court is 

to serve as an appellate forum for former members.  See Fed Defs’ MSJ at 11-17, 32-33.  That is 

the end of the matter. 

d. Even if this Court were to conclude that legislative history is relevant here, 
Plaintiffs’ discussion of the Funds Act’s legislative history is wrong 
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Even if this Court were to determine that the plain language of the Funds Act is ambiguous 

and that legislative history is relevant here, Plaintiffs’ examination of the legislative history is 

wrong for three key reasons.  First, Plaintiffs’ misguidedly focus on whether the legislative 

history shows that Congress “understood” or interpreted the word “descendant” in the Tribes’ 

Constitution to be inclusive of both “collateral” and “lineal” descendants.3  Pls’ MSJ at 26; Pls’ 

Resp. & Reply at 3, 5-12.  Given that this is an APA case challenging Interior’s decision that the 

Funds Act does not authorize Interior to take enforcement action of any kind concerning 

membership, see Compl. ¶ 1 (ECF. No. 3), the relevant questions would be a) does the legislative 

history demonstrates that Congress intended to grant Interior authority to intervene in tribal 

membership disputes, and, if so, b) did Congress intend for that enforcement authority to be 

mandatory.  See AS-IA Decision at 13, n. 89 (AR-001856).  The legislative history does not 

support an affirmative finding to either of those questions.  Id. at 13, n.89, 15-16 (AR-001856, 

AR-001858-59). 

Second, Plaintiffs’ Response and Reply ignores key portions of the legislative history 

regarding BIA’s understanding of the “bargain” struck by the Funds Act.  Plaintiffs purport to 

have established Interior’s reasons for withdrawing its opposition to the Funds Act without 

examining the most important piece of evidence on that topic.  Pls’ Resp. & Reply at 1, 11-12 4   

                                                      
3 “A lineal descendant is a person who is in direct line to an ancestor, such as a child, grandchild, 
or great-grandchild.  A collateral descendant is someone who descends from the line of a brother, 
sister, aunt or uncle.” SOR at 3 n.14 (AR-001337). 
 
4 Plaintiffs did cite to this letter in their MSJ.  Pls’ MSJ at 12.  However, they addressed it in a 
cursory fashion and mischaracterize it by asserting that in it, Interior represented that it was 
“particularly persuaded” to withdraw its opposition to the Funds Act after Section 9(a), the 
nondiscrimination mandate, was added. Interior referred to Section 9(a) when summarizing the 
various provisions of the bill, not as a basis for withdrawing its opposition.  See AR-000921. 
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On February 28, 1986, Interior sent a letter to Congress, endorsing the soon-to-be enacted 

Funds Act, explaining its reasons for withdrawing its objections, and outlining what Interior 

understood its duties and obligations under the Funds Act to be.  AR-000920-922.   This letter 

explains that Interior withdrew its opposition to the Funds Act after determining that “many 

additional” descendant individuals would become eligible for membership as a result of the 

Funds Act.  AR-000922 (concluding that “simply because the current tribe may constitute less 

than some arbitrary percentage of descendants of the historic tribe does not, on due reflection, 

constitute grounds to oppose S.1106 as reported”).  As the letter also provides, Interior 

recognized that the Funds Act prohibited “discrimination in the distribution or expenditure of 

fund monies” but also understood that after the investment funds had been transferred to the 

Tribe “the Secretary would have no further trust responsibility for the investment, supervision, 

administration, or expenditure of the principal or income of the fund.”  AR-000921 (emphasis 

added); see also AS-IA Decision at 17-18 (AR-001860-AR-001861).  Interior also noted that it 

interpreted the provisions of Section 5(b) “to require secretarial intervention only on the receipt 

of verified information that the tribal council has materially failed to administer the Investment 

Fund in accordance with the bill.”  Id.   

Nothing in this letter indicates an agreement between Congress, Interior, and the Tribe that 

Interior would have any obligation whatsoever to oversee tribal membership determinations and 

take enforcement actions against the Tribe for any subsequent changes to membership criteria. 

AR-000920-922.  As Federal Defendants explained in their MSJ, such an intrusion would have 

represented a major departure from Congress’ standard approach of respecting the tradition of 

Indian sovereignty over the reservation and tribal members.  See Fed. Defs’ MSJ at 22.  If 

Congress, Interior, and the Tribe had understood the Funds Act to grant Interior this intrusive 
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authority, it is unlikely that 1) the agency would not have discussed it in its letter endorsing the 

Act, or 2) that Congress would not have specifically addressed the scope of that authority in the 

Act’s text.  Plaintiffs make no attempt to address the content of this letter. 

Third and finally, Plaintiffs’ discussion of the portions of the legislative history they do 

choose to examine does not, in full context, support their position.  For example, Plaintiffs state 

that “Interior and BIA only supported the [Funds Act] after it was amended to include ‘. . . 

stronger commitments or guarantees made by the tribe that persons who met the enrollment 

criteria would not be denied membership . . . [and] that the descendancy groups, particularly 

those of one-quarter blood or more, would be allowed to participate in the investment program . . 

. .’”  Pls’ Reply & Resp. at 11-12 (citing AR-000640).  But this language comes from a question 

that a Congressional Staff Attorney posed to a leader of the descendant group during hearings on 

the original bill.  See S.1106 (AR-000892) (introduced May 8, 1985).  The staff attorney asked if 

the descendant group would consider withdrawing its opposition if the original bill language was 

changed to include “stronger commitments or guarantees.”  AR-000640.  This exchange had 

nothing to do with Interior and its enforcement duties under the Act, nor did it involve a 

discussion of the Funds Act language, as enacted.   

Similarly, Plaintiffs argue that Interior “refused to endorse the [Funds Act] until provisions 

were incorporated into the bill to reassure the qualifying descendants that they would not be 

subject to disenrollment.”  Pls’ Reply & Resp. at 1.  However, the nondiscrimination mandate, 

Section 9(a) of the Funds Act, was added to the bill on July 30, 1985.  AR-000925.  Even after 

this provision was added, Interior still opposed the bill months later.  See AR-000921 (noting 

that Interior indicated opposition to S. 1106 in a November 26, 1985, report).  Therefore, it is 

clear that the nondiscrimination mandate was not the determinative factor behind Interior’s 
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decision to endorse the Funds Act.  Additionally, as Federal Defendants previously explained, 

Section 9(a) was enacted to ensure that all tribal members have equal access to the benefits of the 

Investment Fund—it does not guarantee tribal enrollment.  See Fed. Defs’ MSJ at 15.   

Further, Plaintiffs insinuate that the Tribe drafted Resolution L&O-03-85 in consultation with 

Congress, such that Congress was able to encourage the Tribe to adopt certain language.  Pls’ 

Resp. & Reply at 15 (“The constitutional amendments did not expand the list of constitutional 

base rolls because Congress understood that the amendments already intended to capture all 

members of the descendancy group of one-quarter Indian blood.”).  To the contrary, the 

Resolution was passed in April 1985, and Senator Riegle introduced S.1106 the following month 

on May 8, 1985.  AR-000031.  Congress played no role in formulating the tribal membership 

requirements set forth in in Resolution L&O-03-85 before S.1106 was introduced. 

Finally, Plaintiffs’ have taken the testimony of Thomas Wilson out of context.  See Pls’ Resp. 

& Reply at 9.  Mr. Wilson testified that his March 6, 1985 paper examined how many individuals 

had received judgment funds from Indian Claims Commission Docket 57, “without being 

technically qualified to be Indian” under federal requirements.  AR-000578-80 (noting that an 

individual must be at least one quarter degree Indian blood to be eligible “to receive federal 

moneys as an Indian”).  He found that “there were 864 descendants who are quarter-blood or 

more . . . [so] the other 2,379 individuals who took . . . 57 percent of all the moneys that were 

available, were not qualified to be members of an Indian tribe.”  Id.  Mr. Wilson was criticizing 

the per capita distribution system in place before the Funds Act was enacted, not testifying as to 

the meaning of “descendants” in the Amended Constitution.  Id. 

In summary, Plaintiffs’ discussion of the legislative history is both irrelevant and lacks 

critical context, and they have failed to show the AS-IA Decision was arbitrary and capricious.  
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II. The AS-IA decision does not represent a change in policy 

Plaintiffs’ Response and Reply’s discussion of whether the AS-IA Decision represents a 

“policy change” on Interior’s understanding of the meaning of the word “descendants” is entirely 

unavailing.  For the reasons discussed above and previously in Federal Defendants’ MSJ, the 

question of descendancy is legally irrelevant; it was possible for Interior to determine whether 

the Tribe’s disenrollment actions violated Section 9 of the Funds Act without taking a position 

on the collateral vs. lineal descendant debate.  See supra pp. 5-9 (citing Fed Defs’ MSJ at 32-33).  

The relevant question here is whether Plaintiffs’ disenrollment violated an enforceable 

requirement of the Funds Act, not the Tribe’s Constitution.  Id.  The Funds Act creates no 

permanent, enforceable requirements with respect to tribal membership and questions of tribal 

constitutional law are properly left to the tribal courts.  Id.   

To the extent that the question is relevant, Plaintiffs have mischaracterized Federal 

Defendants’ position on the collateral vs. lineal descendant issue.  Pls’ Resp & Reply at 21.  

Plaintiffs contend that Federal Defendants’ MSJ states that Interior “now understands 

descendants to mean lineal descendants.” Pls’ Resp & Reply at 21 (quoting Fed Defs’ MSJ at 

34).  The full quote from Federal Defendants MSJ reads:  

Plaintiffs also argue that the AS-IA Decision arbitrarily and capriciously “change[s]” 
Interior’s policy regarding its position on the meaning of the word “descendants” in the 
Tribe’s constitution. Pls.’ Br. at 40-41 (alleging that during the open enrollment period, 
BIA instructed the Tribe to enroll collateral and lineal descendant, but now understands 
descendants to mean lineal descendants.).  
 

Fed Defs’ MSJ at 34.  Further, Plaintiffs cite no authority for the proposition that not taking a 

position on an issue, because it is legally irrelevant to the narrow question at hand, somehow “is 

a change” from an earlier position.  Pls’ Resp & Reply at 21.   

III. Should this Court determine that the Funds Act is ambiguous, the AS-IA 
Decision is entitled to Chevron deference 

Case 1:20-cv-02942-CKK   Document 39   Filed 06/18/21   Page 21 of 30



17 
 

 
Plaintiffs’ Reply and Response Brief misunderstands Federal Defendants Chevron 

arguments.  See Pls’ Resp. & Reply at 23.  Federal Defendants agree that the statute is 

unambiguous; no provision authorizes Interior to take any enforcement action against the Tribe 

for disenrolling Plaintiffs.  Fed Defs’ MSJ at 17.  Therefore, the inquiry ends at Chevron Step 

One and summary judgment must be granted in Federal Defendants’ favor.   

However, if this Court were to find that the Funds Act is ambiguous, contrary to Plaintiffs’ 

arguments, Chevron deference applies.  To determine whether agency actions, including 

adjudicatory decisions, carry the “force of law” and warrant Chevron deference, the D.C. Circuit 

applies the factors identified in Barnhart v. Walton.” 535 U.S. 212, 221 (2002).  These factors 

include “the related expertise of the Agency, the importance of the question to administration of 

the statute, the complexity of that administration, and the careful consideration the Agency has 

given the question over a long period of time.” Barnhart, 535 U.S. at 222. 

The AS-IA Decision clearly carries the force of law and is entitled to Chevron deference 

under Barnhart.  Id.  First, as is evidenced by Section 5 of the Funds Act, Congress has 

recognized Interior as the expert agency best suited for administering the Funds Act.  100 Stat. at 

677 (AR-001237).  Interior has broad authority to manage all matters relating to Indian affairs, 

25 U.S.C. §§ 2, 9, and must navigate the complex and comprehensive statutory and regulatory 

scheme governing the United States’ responsibilities to Indian Tribes pursuant to its government-

to-government relationship with the Tribes.  See Confederated Tribes of the Chehalis 

Reservation v. Mnuchin, 976 F.3d 15, 18 (D.C. Cir. 2020) (noting that the “laws relative to 

American Indians . . . recognize and implement the unique trust relationship between the federal 

government and Indian tribes as dependent sovereigns, and the distinct obligations that 

relationship imposes.”); Assoc. of Civilians Technicians, Inc. v. United States, 601 F. Supp. 2d 
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146, 161-64 (D.D.C. 2009) (applying Chevron deference to the Department of Army’s decision 

that it lacked statutory authority to compel a state to reinstate the National Guardsmen because a) 

it “[was] consistent with the long-standing principle. . . that the Secretary is without the authority 

to order a State National Guard to reinstate a particular member” and b) “Defendants have an 

expertise in navigating between the federal and state characteristics inherent in the National 

Guard’s uniquely hybrid nature”).  Second, the question of Interior’s authority and obligations 

under the Funds Act is central to Interior’s administration of the Funds Act.   

Finally, and most importantly, the AS-IA proceedings below were sufficiently formal and the 

AS-IA’s findings were sufficiently thorough to demonstrate a careful consideration of the 

question at hand.  The AS-IA’s comprehensive, 20-page, singled-spaced Decision document, 

which analyzed all relevant provisions of the Funds Act, as well as the arguments presented to 

Interior by petitioners and the Tribe as a part of several rounds of formal briefing, is a far cry 

from the one or “two-page,” “one-off” opinion letters drafted as a part of an “informal process” 

that this Court has determined to be undeserving of Chevron deference.  Ispen 

Biopharmaceticals, Inc. v. Azar, No. 16-cv-2372 (DLF), 2020 WL 3402344 (D.D.C. June 19, 

2020).  Compare Lewis v. Pension Benefit Guaranty Corp., 314 F. Supp. 3d 135, 161 (D.D.C. 

2018) (finding that the thorough nature of “Appeals Board’s . . . seventy-nine-page, single-

spaced [decision] document” was clearly entitled to Chevron deference and noting that courts 

have afforded Chevron deference for statutory interpretations far less exhaustive.”) with Fox v. 

Clinton, 684 F.3d 67, 78 (D.D.C. 2012)  (finding that “uncited, conclusory assertions of law in a 

short, informal document” were not entitled to deference). 

Plaintiffs make two points in an attempt to refute Federal Defendants’ argument that the AS-

IA’s interpretation of the Funds Act is entitled to Chevron deference; both are unavailing.  Pls’ 
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Resp & Reply at 24.  First, Plaintiffs note that the scope of the Court’s deference was narrow in 

Forest County, but fail to explain how it is any different than the present case.  Id. (citing Forest 

Cty. Potawatomi Cmty. v. United States, 330 F. Supp. 3d. 269, 281 (D.D.C. 2018)).  Plaintiffs 

note that in Forest County, the “‘Court d[id] not conclude that the Assistant Secretary’s 

disapproval of the 2014 compact amendment is due Chevron deference’; rather, it was only ‘the 

Assistant Secretary’s interpretation of IGRA’s compacting catchall provision which is due 

Chevron deference.’”  Id. (quoting 330 F. Supp. 3d. at 281).  The same is true here.  Interior’s 

interpretation of the statutory provisions of the Funds Act is entitled to deference; Federal 

Defendants do not contend that Interior’s denial of the collateral descendants’ request for action 

is entitled to Chevron deference absent statutory interpretation, as Plaintiffs suggest.   

Second, Plaintiffs posit that the AS-IA Decision should not be afforded Chevron deference 

because the Funds Act “confers no regulatory or administrative authority on DOI.”  Pls’ Resp & 

Reply at 24.  Plaintiffs’ position here is perplexing because their arguments are rooted in 

Interior’s alleged authority to adopt a policy on the meaning of the word “descendants” in the 

Tribe’s Constitution and to issue binding orders with respect to tribal membership carrying the 

force of law.  Pls’ Resp. & Reply at 3.  Further, the Funds Act plainly gives Interior the authority 

to administer the Investment Fund in the event that the Tribe materially fails to properly manage 

it. 100 Stat. at 677 (AR-001237).  Finally, Plaintiffs’ position is inconsistent with their MSJ, in 

which they suggested that the Tribe is a “regulated community” bound by the “requirements” of 

the Funds Act.  Pls’ MSJ at 36.   

Plaintiffs are correct in asserting that in Forest County, the Court concluded that Interior’s 

statutory interpretation was due deference because it was issued as a part of the Indian Gaming 

Regulatory Act’s comprehensive and detailed regulatory scheme, but Plaintiffs ignore the other 
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factors the court considered.  Id.  In Forest County, the court noted that Chevron deference was 

due because “the Assistant Secretary engage[d] in an informal adjudicatory process, considering 

the arguments of the parties, submissions of interested stakeholders, past Decisions, and the 

intent of Congress.” 330 F. Supp. 3d. at 281.  The same is true for the AS-IA Decision at issue 

here.  See AS-IA Decision (AR-001844-863); Fed Defs’ MSJ at 20. 

Therefore, this court must defer to Interior’s interpretation here so long as it clears the low 

hurdle of being “permissible.”  Confederated Tribes of Grand Ronde Cmty. v. Jewell, 830 F.3d 

552, 558 (D.C. Cir. 2016).  Though Federal Defendants are entitled to Chevron step two’s 

highly-deferential standard of review, Interior’s well-reasoned interpretation would survive 

judicial review even if scrutinized under a less deferential standard. 

IV. Because the Funds Act grants Interior discretionary authority to bring 
enforcement actions, Plaintiffs’ APA 706(1) and 706(2) claims must fail 

 
First, Federal Defendants reiterate that Interior only has authority to use its enforcement 

powers when a requirement of the act has been violated.  See Fed Defs’ MSJ at 8; AS-IA 

Decision at 13-14 (AR-001856-57).  For the reasons discussed at length above and in Federal 

Defendants’ MSJ, the Funds Act creates no ongoing requirement with respect to tribal 

membership, and, consequently, the Tribe could not have violated any requirement of the Funds 

Act by disenrolling Plaintiffs.  Fed Defs’ MSJ at 11-17; AS-IA Decision at 13-18 (AR-001856-

61).  However, even if the Tribe had violated a requirement of the Funds Act by disenrolling 

Plaintiffs, the decision to bring an enforcement action against the Tribe would be entirely left to 

Interior’s discretion.  100 Stat. at 677 (AR-001237) (“The Secretary may take such action as the 

Secretary may determine to be necessary and appropriate to enforce the requirements of this 

Act); Fed Defs’ MSJ at 26-29.  Plaintiffs’ Response & Reply makes no meaningful attempt to 

address Federal Defendants’ explanation of why the plain language of the Funds’ Act does not 
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confer upon Interior a mandatory obligation to take enforcement action in every case.  See Fed 

Defs’ MSJ at 26-29. 

a. Interior cannot be compelled to bring an enforcement action under APA 706(1)  
 

Plaintiffs’ discussion of Meina Xie v. Kerry adds nothing to the discussion.  See Pls’ Resp. & 

Reply at 26 (citing 780 F.3d 405, 407–08 (D.C. Cir. 2015)).  As Plaintiffs note, pursuant to 

Norton v. Southern Utah Wilderness Alliance (SUWA), “a claim under § 706(1) can proceed only 

where a plaintiff asserts that an agency failed to take a discrete agency action that it is required to 

take.” 542 U.S. 55, 64 (2004).  Contrary to what Plaintiffs focus on in their Response and Reply, 

the issue here is not whether Plaintiffs’ desired agency action, reinstating them as tribal 

members, is sufficiently “discrete” for Plaintiffs § 706(1) claim to proceed.  See Pls’ Resp. & 

Reply at 26.  Federal Defendants do not contend that “any such order would launch the district 

court onto a path of ‘work[ing] out compliance with the broad statutory mandate, injecting the 

judge into day-to-day agency management.’”  Meina Xie, 780 F.3d at 408 (quoting SUWA, 542 

U.S. at 67); Pls’ Resp. & Reply at 26.  Rather, the only issue relevant to Plaintiffs 706(1) claim 

here is whether the Funds Act requires Interior to force the Tribe to reinstate Plaintiffs as 

members.  As Federal Defendants have established, the answer is no.  Fed Defs’ MSJ at 26-29.  

Interior has no mandatory obligation to take enforcement action against the Tribe here.  Id.  

Thus, Federal Defendants are entitled to summary judgment on Plaintiffs’ 706(1) claims. 

Likewise, Plaintiffs’ discussion of National Ass’n of Home Builders v. U.S. Army Corps of 

Engineers’, is neither helpful nor coherent and demonstrates that Plaintiffs do not understand the 

distinction between their 706(1) and 706(2) claims.  417 F.3d 1272, 1281 (D.C. Cir. 2005); Pls’ 

Resp. & Reply at 26; see Compl. ¶¶ 90-104 (First Claim for Relief Under 706(1)); Compl. ¶¶ 

105-112 (Second Claim for Relief Under 706(2)).  The second paragraph on page 26 of 
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Plaintiffs’ Response and Reply makes it seem as though Plaintiffs are under the impression that 

there are two classes of 706(1) claims, failure to act claims and claims challenging agency action 

as arbitrary and capricious.  Given that claims challenging agency action as arbitrary and 

capricious proceed under 706(2), not 706(1), Plaintiffs have clearly conflated the two standards 

here.  Thus, Federal Defendants are not sure what to make of Plaintiffs’ insistence that “SUWA 

thus does not apply in this case, which is a challenge to a decision the DOI did issue—namely 

the Decision ‘formally rejecting’ Plaintiffs’ request for intervention.”  Pls’ Resp. & Reply at 26.  

At face value, it appears that Plaintiffs are conceding that their 706(1) claims have no merit. 

b. Interior’s decision not to initiate an enforcement action is unreviewable under 
the APA 

 
Plaintiffs acknowledge that Interior’s decision not to initiate an enforcement action against 

the Tribe here is “presumptively unreviewable” under Heckler v. Chaney, 470 U.S. 821, 831–32 

(1985), but argue that the presumption is rebutted because, according to Plaintiffs, the Funds Act 

“supplies meaningful standards to cabin the agency’s otherwise plenary discretion.” Pls’ Resp. & 

Reply at 27 (citing Sierra Club v. Jackson, 648 F.3d 848, 855 (D.C. Cir. 2011)).  Having 

demonstrated in Federal Defendants’ MSJ that Interior enjoys unqualified discretion to initiate 

enforcement proceedings under the Funds Act, see Fed Defs’ MSJ at 26-29, and having just 

reiterated above that no enforceable requirements of the Funds Act were violated in the first 

place, Federal Defendants will not belabor these points by indulging in another full examination 

of the plain language of the statute.   

However, Federal Defendants must note that the cases cited by Plaintiffs are both factually 

and legally distinguishable, even though they too discuss statutes containing the word “may.”  

See Shawnee Tribe v. Mnuchin, 984 F.3d 94, 99-100 (D.C. Cir. 2021) (explaining why Title V 

appropriations are not the type of “lump sum” appropriation that carry no legally binding 

Case 1:20-cv-02942-CKK   Document 39   Filed 06/18/21   Page 27 of 30



23 
 

restrictions and are presumptively unreviewable) and Physicians for Soc. Responsibility v. 

Wheeler, 956 F.3d 634, 640 (D.C. Cir. 2020) (finding that an agency’s own regulations supplied 

standards for identifying preferred candidates for positions on an advisory committee when those 

regulations provided that “[t]he head of each agency . . . must . . .[a]ssure that the interests and 

affiliations of advisory committee members are reviewed for conformance with applicable 

conflict of interest statutes).  These cases have no bearing on a discussion of whether the Funds 

Act contains sufficient standards or criteria to override the discretionary/permissive language of 

the enforcement provision.  Other cases specifically discussing the use of the word “may” in the 

context of enforcement provisions control here.  See Citizens for Responsibility and Ethics in 

Wash. v. Fed. Election Comm’n (Citizens I), 892 F.3d 434, 439 (D.C. Cir. 2018) (finding that a 

statute which provided that “the Commission may, upon an affirmative vote . . . institute a civil 

action” was unreviewable because neither the word “‘may”‘ nor “adjacent sections directing that 

the Commission ‘shall’ take specific actions after making certain threshold legal determinations” 

constrained the agency’s discretion about whether an enforcement action should be brought in 

the first instance); NTCH, Inc. v. FCC, 841 F.3d 497, 503 (D.C. Cir. 2016) (“Merely because the 

statute indicates situations with respect to which the agency may take enforcement actions does 

not mean that the agency must act in all such situations.”).  See also Citizens for Responsibility 

and Ethics in Wash. v. Fed. Election Comm’n (Citizens II), 993 F.3d 880, 885 (D.C. Cir. 2021) 

(affirming the finding in Citizen I). 

Moreover, the use of the word “may” is merely one piece of the puzzle; there is additional 

discretionary language here that Plaintiffs have ignored.  The Funds Act allows the Secretary to 

determine whether enforcement action would be “necessary and appropriate.” 100 Stat. at 677 

(AR-001237); Fed Defs’ MSJ at 29 (citing Jackson, 648 F.3d at 856).  Courts have found no 
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meaningful standards to cabin agency’s discretion when such language is used.  See Jackson, 648 

F.3d at 856 (finding that the Administrator had sufficient discretion to render her decision non-

justiciable when the statute provided that she “shall take such measures . . . as necessary to 

prevent the construction or modification of a major emitting facility.”); Drake v. FAA, 291 F.3d 

59, 72 (D.C. Cir. 2002) (finding that a statute which permitted the agency to dismiss a complaint 

when the administrator “is of the opinion that the complaint does not state facts that warrant an 

investigation” granted the administrator “virtually unbridled discretion over such decisions” 

because “[t]he only statutory reference point is the Administrator’s own beliefs”). 

Therefore, even to the extent that the Funds Act can be read as giving Interior discretionary 

authority to intervene in tribal membership determinations (which it does not), the case law 

makes clear that there are no “meaningful standards” to overcome the presumption that Interior’s 

decision not to bring an enforcement action against the Tribe here is unreviewable by this Court. 

V. Plaintiffs are not entitled to the extraordinary relief they seek. 

Plaintiffs conceded that the appropriate remedy for their 706(2) claims is remanding to the 

agency for reconsideration.  Pls’ Resp. & Reply at 32.  Even if this Court were to find Plaintiffs’ 

claims to be reviewable under APA § 701(a), and were to determine that the Tribe had violated 

an enforceable requirement of the Funds Act, ordering Interior to compel the Tribe to reinstate 

Plaintiffs as members is not the appropriate remedy.  Plaintiffs cannot contest that, under the 

enforcement provision of the Funds Act, it is up to Interior to decide what enforcement actions 

may be “necessary and appropriate here.”  100 Stat. at 677 (AR-001237).  Having concluded in 

the AS-IA Decision that there were no violations in need of enforcing, Interior has not yet had 

the opportunity to examine the issue of remedies, and nothing in the Funds Act indicates that 
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reinstating Plaintiffs as members is the only appropriate “action” that Interior can take here.  

Thus, remand is most likely the appropriate remedy, but additional briefing is necessary.  

CONCLUSION 

For the reasons stated above and in Federal Defendants’ MSJ, Federal Defendants should be 

granted summary judgment on all of Plaintiffs’ claims.  

Respectfully submitted this 18th day of June, 2021. 
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