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INTRODUCTION 

The arguments put forth by the Department of the Interior defendants (“DOI”) and the 

Saginaw Chippewa Indian Tribe of Michigan (the “Tribe”) either do not respond to, or 

mischaracterize, Plaintiffs’ factual and legal claims. For instance, neither defendant grapples with 

their statements to Congress establishing the enrollment criteria under the Tribe’s 1986 

Constitution, on which Plaintiffs relied. DOI does not even acknowledge that its position in 1986 

is irreconcilable with the position it now takes. Nor does DOI admit that during the drafting of the 

Judgment Funds Act (“JFA”), it refused to endorse the JFA until provisions were incorporated into 

the bill to reassure the qualifying descendants that they would not be subject to disenrollment. 

The Tribe also seeks to rewrite history. For example, a constant refrain in the Tribe’s brief 

is the assertion, without citation, that “[t]he Plaintiffs repeatedly claim that the Judgment Funds 

Act required the Tribe to make all descendants eligible for tribal membership—but that is simply 

not the case.” Tribe Br. at 7 (emphasis in original). Plaintiffs never said that. To the contrary, what 

plaintiffs “repeatedly” said is that the JFA required the Tribe to permit any Band descendants who 

would have participated in the judgment fund distribution under BIA’s 1983 Report and could 

show one-quarter Indian blood to enroll in the Tribe. That point is critically important, because the 

blood quantum requirement excluded nearly two-thirds of the unenrolled per capita beneficiaries 

from Tribe membership and flatly contradicts Defendants’ claim that Plaintiffs argue that 

“all descendants [would be] eligible for tribal membership.” The Tribe also fails to acknowledge 

its many prior statements, made over several decades, that ratify Plaintiffs’ position and contradict 

the Tribe’s recently-minted justifications for disenrolling Plaintiffs. 

Both Defendants misread the JFA, which compels DOI to rectify the Tribe’s disenrollment 

of Plaintiffs, a clear-cut violation of the JFA’s nondiscrimination mandate. Indeed, if Defendants 

are right about the facts—and they are not—there is no reason why the Tribe waited thirty years 
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to disenroll Plaintiffs. The Tribe could have done so in 1988 and saved a great deal of money, a 

point that bears emphasis because the Tribe says that this case is all about money. Id. at 5. The 

Tribe’s focus on the money may underscore the Tribe’s motivation for disenrolling Plaintiffs, but 

the Tribe does the Plaintiffs a great disservice by trivializing Plaintiffs’ motivations: what 

Plaintiffs want most is to reclaim the identity and lives that they had for thirty years. 

Last, but hardly least, DOI’s argument that Plaintiffs’ claims are non-reviewable, and that 

this Court lacks the authority to compel DOI to enforce the nondiscrimination mandate of the JFA, 

are off target. The plain text of the JFA and the statute’s drafting history drive home the essential 

bargain embedded in the JFA, and this Court has the power to enforce that bargain. The JFA 

mandates action, and, in any event, DOI’s refusal to enforce the bargain struck by the JFA is 

arbitrary, capricious, and an abuse of discretion. That bargain, explicit in the JFA, is that the Tribe 

would receive all of the JFA Funds, but only if some—about one-third—of the unenrolled per 

capita recipients would be permitted to enroll in the Tribe. There was no thought that membership 

was defeasible or time limited. No Plaintiff would have joined the Tribe if the Tribe could simply 

do an about-face and expel them at any point. There is a long and regrettable history of the federal 

government turning its back on promises made to Native Americans. Without redress, this case 

becomes another painful reminder of the government’s duplicity.  

ARGUMENT 

I. Defendants do not respond to Plaintiffs’ factual and legal claims. 

In their memorandum, Plaintiffs answered the key factual question at the core of this case: 

Why, given BIA’s statutory duty to see the JFA Funds distributed to “all those entities and 

individuals entitled to receive [the] funds,” 25 U.S.C. § 1403, did it support legislation that gave 

100% of those funds to a Tribe whose membership constituted merely 21.6% of the rightful 

beneficiaries of the funds? The answer is simple: because the compromise bill that came out of the 
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JFA negotiations guaranteed that collateral descendants of the constitutional base rolls of one-

quarter Indian blood could still benefit from the funds by joining the Tribe. This understanding is 

embedded in the JFA’s text and all over the JFA’s drafting and legislative history—which DOI 

dismisses as irrelevant, DOI Br. at 23—and manifested during the open enrollment period. DOI 

dodges this history by arguing that the JFA does not require Plaintiffs’ “perpetual enrollment” in 

the Tribe, id., a purely hypothetical point because Plaintiffs do not make that argument. But DOI 

uses this point to mask the fact that it fails to respond to the argument Plaintiffs do make: the JFA 

enticed Plaintiffs to enroll in the Tribe and prohibits the Tribe from discriminating against 

Plaintiffs in the use of the JFA Funds. 

A. Defendants ignore and fail to explain key facts. 

Defendants agree that the excluded Band descendants descend from the same historic 

Bands as do current Tribe members. But their stories from the start of the JFA negotiations onward 

omit key facts and leave core questions unanswered. For example, why did the Tribe enroll 

hundreds of collateral descendants during open enrollment if it was not required to? Why didn’t 

the Tribe disenroll the collateral descendants the day after open enrollment ended? What is the 

point of the JFA’s nondiscrimination mandate—a key concern during the JFA negotiations—if, as 

both DOI and the Tribe assert, the Tribe could easily circumvent it by disenrolling the people it 

was designed to protect? Why, during open enrollment, did BIA take the position that the 1986 

Constitution permitted enrollment of collateral descendants of one-quarter Indian blood, but it now 

refuses to take that position when faced with the same question: were Plaintiffs and the other 

collateral descendants improperly enrolled in the Tribe, or is their disenrollment the result of 

discrimination?  

Defendants’ inability or refusal to answer these questions underscores their cherry-picked 

version of history. Plaintiffs, on the other hand, coherently demonstrated that Congress passed the 
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JFA with the understanding, shared by the Tribe and BIA, that the Tribe would receive the JFA 

Funds only if it agreed to (1) enroll “[a]ll descendants” of the historic Bands, including collateral 

descendants, of one-quarter Indian blood who applied for enrollment during open enrollment, and 

(2) refrain from discriminating against the JFA Enrollees, including Plaintiffs, in the use of the 

JFA Funds. See Pls.’ Br. at 6–14.  

1. Defendants agree that most descendants of the historic Bands were listed on the 1871 
and 1872 allotment rolls but not on the constitutional base rolls. 

DOI and the Tribe agree that the constitutional base rolls list only approximately 15% of 

the members of the historic Bands, and that the 1871 and 1872 allotment rolls are the most 

comprehensive lists of the historic Bands’ members. DOI Br. at 2; Tribe Br. at 3. Plaintiffs, like 

many other excluded Band descendants, are of at least one-quarter Indian blood and can trace their 

ancestry collaterally to an individual listed on a constitutional base roll, and lineally to an 

individual listed on the more comprehensive 1871 or 1872 allotment rolls. Plaintiffs’ opening brief 

explains why so many historic Band members were listed on the 1871 and 1872 rolls, why 

relatively fewer historic Band members were listed on the 1880s allotment rolls, and that the 

government forced the Tribe to include only the 1880s rolls in its 1937 Constitution. Pls.’ Br. at 

3–6. Neither the Tribe nor DOI dispute this account. 

As a direct result of the government’s changes to the Tribe’s 1937 Constitution, the 

descendants of the Bands who were injured by the exploitative treaties in the 1800s include some 

individuals who are Tribe members and many individuals who are not. When the Indian Claims 

Commission and the U.S. Court of Claims awarded judgments to compensate the victims of the 

exploitative treaties, BIA determined that those funds should go to the descendants of the injured 

parties, and that this group included “both the [unenrolled Band] descendants and the tribe.” 

Hearing on JFA, S. 2823, Before Senate Committee, 98th Cong. 1028 (1984) [hereinafter 1984 S. 
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Hearing], AR-000739, at AR-000828 (statement of John Fritz, Deputy AS-IA). BIA distributed 

the judgment funds from Docket 57 on a per capita basis to the historic Band descendants, with 

unenrolled Band descendants receiving approximately 79% of the funds. Pls.’ Br. at 7. In its 1983 

Report, BIA proposed to distribute the remaining docket funds in the same manner. Id. 

The Tribe proposed that the remaining docket funds—the JFA Funds—go entirely to the 

Tribe, so that the Tribe would receive millions of dollars that BIA had earmarked for unenrolled 

Band descendants, and those Band descendants would receive nothing. See id. at 8; 1984 S. 

Hearing at AR-000827. Because of its statutory responsibility to distribute the JFA Funds to the 

proper beneficiaries, 25 U.S.C. §§ 1401, 1403, BIA had no choice but to oppose the Tribe’s 

proposal. See 1984 S. Hearing at AR-000826–27 (statement of John Fritz). The unenrolled Band 

descendants also opposed the bill. See id. at AR-000865–69. 

Until the Tribe’s recent mass disenrollment campaign, nobody—including the Tribe—

considered individuals of one-quarter Indian blood who descend lineally from the 1871 or 1872 

rolls and collaterally from the constitutional base rolls to be less than Saginaw Chippewa. Indeed, 

neither the Tribe nor DOI has ever alleged, let alone demonstrated, that all Tribe members (apart 

from those “erroneously” enrolled pursuant to the JFA) are and have always been lineal 

descendants. Tellingly, neither DOI nor the Tribe disagrees that Congress understood that 

collateral descendants would be permitted to enroll during open enrollment.  

Instead, the Tribe quibbles with semantics. The Tribe states that it never promised 

“Congress that it would open membership to all individuals eligible for Dockets 59, 13E, and 13F 

money as descendants; it would do so only to those individuals who met the constitutional criteria.” 

Tribe Br. at 7–8. This “gotcha” argument fails for two reasons. First, Congress understood that 

collateral descendants of one-quarter Indian blood would be constitutionally permitted to enroll in 
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the Tribe during open enrollment, so the distinction the Tribe now attempts to make between Band 

descendants who were eligible to enroll in the Tribe and those who were not is meaningless. Nor 

does the Tribe show, let alone argue, that it ever represented to Congress that the constitutional 

amendments incorporated by reference into the JFA, §§ 4(a), 9, would exclude collateral 

descendants. Second, Congress understood that the Band descendants who did not meet the 

constitutional criteria for membership were the significant number of individuals of less than one-

quarter Indian blood.  

2. Defendants do not dispute that Congress passed the JFA with the understanding that 
the Tribe would permit collateral descendants to enroll during open enrollment. 

When the Tribe agreed to amend its Constitution to permit enrollment of “[a]ll 

descendants” of individuals listed on the constitutional base rolls of one-quarter Indian blood as a 

concession to the excluded Band descendants, Congress understood that “[a]ll descendants” meant 

all, including collateral, and not just lineal, descendants; indeed, the distinction was never raised. 

In 1984, shortly after S. 2823 was introduced in Congress, the unenrolled Band descendants 

formed a descendancy committee to “solicit[] input from descendants and some enrolled tribal 

members who live[d] off the reservation regarding” the Tribe’s proposal. Hearing on JFA, S. 1106, 

Before Senate Select Comm. on Indian Affairs, 99th Cong. 263 (1985) [hereinafter 1985 S. 

Hearing], AR-000515, at AR-000606 (statement of Paul Johnson). Paul Johnson, an excluded 

Band descendant of 5/8 Saginaw blood, chaired the descendancy committee. Id. He testified before 

Congress and advocated for those in the descendancy group of one-quarter Indian blood. Id. 

Victoria Miller, an excluded Band descendant and co-chair of the descendancy committee, also 

testified before Congress on behalf of the descendancy group. See 1984 S. Hearing at AR-000867; 

1985 S. Hearing at AR-000626.  

Throughout the JFA negotiations and at the hearings on the bill in its various forms, the 
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Tribe, DOI, and the unenrolled Band descendants consistently referred to the unenrolled Band 

descendants as the “descendancy group,” “descendant entity,” or simply the “descendants,” 

whereas the Band descendants who were Tribe members were referred to as tribal members, or 

“the Tribe.” See Pls.’ Br. at 26. For example, when Victoria Miller testified before the Senate in 

1985, she referred to the unenrolled Band descendants as “[w]e, the descendants,” and stated that 

“two groups of Indian people” were at issue: “the tribal members, and the descendants.” 1985 S. 

Hearing at AR-000626, AR-000628.  

The “descendancy group” included people who were collateral, but not lineal, descendants 

of individuals listed on the constitutional base rolls. In fact, several Plaintiffs—who are collateral 

descendants—attended descendancy committee meetings held in 1984 and 1985. See id. at AR-

000612–621 (listing Debbie (Debra) Cicalo, LuAnn Fowler (now McNally), Daniel Fowler, Joey 

Fowler, Jim (James) Fowler, Roy Fowler, Rick Fowler, Dale Fowler, Dolly Holzhausen, Judy 

Potter, Andy Shuler, Bryan Shuler, Alton Smith, Mary Smith, Faye Smith (now Roby), Christine 

Theile, and Barbara Vance as attendees of one or more descendancy committee meetings). Johnson 

advocated for the Band descendants of at least one-quarter Indian blood—including the seventeen 

Plaintiffs listed above—without differentiating between collateral or lineal descendant members 

of the descendancy group. See id. at AR-000606.  

Congress also understood from the math that the constitutional amendments would permit 

collateral descendants of one-quarter Indian blood to enroll in the Tribe. The Band descendants 

BIA identified as the rightful recipients of the docket funds totaled 4,134 individuals. See BIA 

Research Report (Oct. 3, 1983) [hereinafter 1983 Report], AR-000710, at AR-000714; 1985 S. 

Hearing at AR-000608 (statement of Paul Johnson). Of these, 891 were Tribe members, and 3,243 

were unenrolled Band descendants. See 1983 Report at AR-000714; 1985 S. Hearing at AR-
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000606, 608. Of the 3,243 unenrolled Band descendants, 1,259, or approximately 39%, were one-

quarter or more Indian blood, and 1,984, or approximately 61%, were less than one-quarter Indian 

blood. See id. at AR-000606, 608.  

Johnson explained that the 1,259 people in the descendancy group of at least one-quarter 

Indian blood could enroll in the Tribe during open enrollment under the Tribe’s proposed 

constitutional amendments, whereas the 1,984 people in the descendancy group of less than one-

quarter Indian blood would not be able to enroll. See id. Of significance here, Johnson did not 

exclude collateral descendants from the number of individuals who would be permitted to enroll 

in the Tribe during open enrollment. And in expressing doubt that the Tribe would treat the 

excluded Band descendants fairly if they became Tribe members, Johnson observed that the 

excluded Band descendants of one-quarter Indian blood “number 1,259 to 891 tribal members. 

How can you think a small group would as[k] a much larger group to join their ranks with the 

potential to lose power[?]” Id. at AR-000607. 

Gerald Gould, who testified before the Senate in 1985 on behalf of the Saginaw Valley 

Indian Association, also acknowledged that “if the reservation receives the total payment [of the 

JFA Funds] . . . the reservation will expand its membership to include descendants of one quarter 

blood quantum.” Id. at AR-000643. Gould clarified that “[t]his increase would involve about 1,259 

individuals,” referring to the 1,259 excluded Band descendants of at least one-quarter Indian blood. 

Id.  

Representatives of the Tribe and members of Congress also acknowledged that the Tribe’s 

constitutional amendments would permit all members of the descendancy group of at least one-

quarter Indian blood to enroll during open enrollment. Chief Sowmick testified in 1984 that the 

Tribe’s “proposed revision [to its Constitution] eliminates the reservation residency requirement 
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and opens membership to any person who is at least one-fourth Saginaw Chippewa blood.” 1984 

S. Hearing at AR-000835. He did not carve out collateral descendants. See also 1985 S. Hearing 

at AR-000552 (statement of Alvin Chamberlain, chairman of the Tribe’s Constitutional Review 

Committee). Further, tribal attorney Mr. Wilson testified that by his calculation, “864 descendants 

who are quarter-blood or more” would be permitted to enroll in the Tribe under “BIA certified 

rules.” Id. at AR-000578. According to Mr. Wilson, the remaining 2,379 members of the 

descendancy group were of less than one-quarter blood and therefore were ineligible to join the 

Tribe. Id. The 864 descendants eligible for enrollment by Mr. Wilson’s estimate included collateral 

descendants. And when a Senate staff member asked whether someone who is three-eighths 

Saginaw Chippewa could enroll in the Tribe during open enrollment, Mr. Wilson responded, “That 

is correct.” Id. at AR-000601. Mr. Wilson did not state that someone who is three-eighths Saginaw 

Chippewa would be permitted to enroll only if that individual was a lineal, and not a collateral, 

descendant. 

Although several individuals testified as to the estimated numbers of Band descendants 

who could enroll in the Tribe under the constitutional amendments, nobody provided numbers of 

the lineal versus collateral Band descendants of one-quarter Indian blood. It did not occur to 

anyone that this distinction could be relevant. In fact, in the hundreds of pages of drafting and 

legislative history, not a single person stated or even suggested that the Tribe’s constitutional 

amendments would exclude members of the descendancy group of one-quarter Indian blood who 

were collateral descendants. This omission would be glaring indeed if Congress understood the 

Tribe’s constitutional amendments, incorporated by reference into the JFA, to permit only lineal 

descendants to enroll in the Tribe during open enrollment—especially since that restriction would 

represent a novel departure from the status quo. And BIA would have had a serious problem with 
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the JFA under 25 U.S.C. § 1403 if collateral descendants of one quarter Indian blood—over half 

of the JFA Enrollees, see Disenrollments by Saginaw Chippewa Tribe of Mich. (DOI, Jan. 30, 

2020) [hereinafter Decision], AR-001844, at AR-001861—were barred from the benefits of the 

JFA Funds. 

3. Congress passed the JFA knowing that the substantial number of Band descendants of 
less than one-quarter Indian blood would not be permitted to enroll in the Tribe during 
open enrollment. 

Defendants point to no evidence that Congress passed the JFA with the understanding that 

open enrollment would be limited to lineal descendants. Rather, Defendants suggest that Congress 

should have deduced that the constitutional amendments might exclude collateral descendants 

because the parties to the JFA negotiations acknowledged that “many,” not all, “of the nonmember 

descendants would become eligible for membership in the Saginaw Chippewa Tribe and thus 

eligible to participate in the benefits derived from the [JFA Funds].” 1984 S. Hearing at AR-

000835 (statement of Chief Sowmick); see also DOI Br. at 24; Tribe Br. at 7. The obvious rebuttal 

to this argument is, as discussed above, that the record evidence overwhelmingly shows that 

Congress understood that all Band descendants of one-quarter Indian blood would be permitted to 

enroll in the Tribe, without regard to whether they were collateral or lineal descendants.  

The second response to Defendants’ argument is the factually correct explanation for their 

“not all descendants” observation. Although the Tribe claims that Plaintiffs have a “solemn desire 

to make the two classes of individuals [the Docket 57 recipients and the Band descendants who 

would be permitted to enroll pursuant to the 1986 Constitution] coextensive,” Tribe Br. at 7, 

Plaintiffs contend no such thing. All parties to the JFA negotiations did understand that a 

substantial number of descendants would lose out from the JFA bargain. The drafting history 

makes clear that the parties to the JFA negotiations understood that those who would not be 

permitted to enroll in the Tribe—and who therefore would receive no benefit of the JFA bargain—
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were the Band descendants of less than one-quarter Indian blood.  

These individuals were substantial in number. The 1,984 Band descendants of less than 

one-quarter Indian blood made up approximately 61% of the descendancy group, and nearly half 

of all individuals (the descendancy group plus Tribe members) who would have received per capita 

payments under the 1983 Report. The number of Band descendants of less than one-quarter Indian 

blood was even higher by the Tribe’s estimate. See supra page 9.  

For that reason, and given the requirement of 25 U.S.C. § 1403, whether to go forward with 

the JFA despite the fact that it would cut off roughly half of the individuals identified in the 1983 

Report from any benefit of the JFA Funds was a primary point of contention during the JFA 

negotiations. The first issue that Karl Funke, counsel for the Tribe, addressed in his testimony to 

Congress was the concern that “less than quarter-bloods would not participate in the benefits to be 

derived from the investment plan under [the JFA].” 1985 S. Hearing at AR-000575. And according 

to Johnson, “the blood quantum for participation in the distribution plan” was the first major issue 

the descendancy committee identified. Id. at AR-000606. Senate Committee staff director Peter 

Taylor questioned Johnson about “the reaction of persons of less than one-quarter blood descent” 

to the proposal to limit JFA Fund benefits to Band descendants of one-quarter Indian blood or 

more. Id. at AR-000639. Johnson acknowledged that “they don’t support our position,” and “they 

wanted the payment to be the same as docket No. 57, descendancy down to one-sixty-fourth.” Id.  

Congress passed the JFA despite the fact that Band descendants of less than one-quarter 

Indian blood would neither receive per capita payments nor have an opportunity to enroll in the 

Tribe. As Plaintiffs described in detail in their opening brief, Congress only passed the JFA after 

BIA finally lifted its objections. And BIA only supported the JFA after it was amended to include 

the nondiscrimination mandate and other protections—“stronger commitments or guarantees made 
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by the tribe that persons who met the enrollment criteria would not be denied membership . . . 

[and] that the descendancy groups, particularly those of one-quarter blood or more, would be 

allowed to participate in the investment program . . . .” Id. at AR-000640 (Congressional staff 

attorney Michael Mahsetky).  

Although Defendants rely on the observation that not all of the descendancy group would 

qualify for Tribe membership, there is nothing in the record that supports the claim that lineal 

descendancy would be a factor in enrollment, let alone the decisive factor. No member of 

Congress, government official, Tribe official, witness, or member of the descendancy group ever 

suggested that lineal descendancy would be required for membership. Nor do Defendants address 

the fact that limiting membership to only lineal descendants of one-quarter Indian blood would 

have dramatically reduced the number of Band descendants eligible to enroll in the Tribe; in that 

case, BIA could not have withdrawn its opposition to the bill given its statutory duty under 25 

U.S.C. § 1403. 

4. The Tribe—not the United States—decided to permit collateral descendants of one-
quarter Indian blood to enroll in the Tribe in exchange for millions of additional 
dollars of JFA Funds. 

The Tribe paints its mass disenrollment campaign as an attempt “to rectify membership 

errors exacerbated by . . . the Tribe’s 1986 Amended Constitution.” Tribe Br. at 1. The Tribe fails 

to acknowledge, of course, that the legal way to “rectify” a supposed problem with its Constitution 

is to amend its Constitution, not bypass it. See infra pages 19–22. The Tribe contends that, should 

the Court order the Secretary to enforce the JFA’s nondiscrimination mandate, the Court would 

“return[] the Tribe to the days when the United States could dictate who the Tribe recognized as 

members.” Tribe Br. at 2. Not so. Plaintiffs agree with the Tribe’s account of its history prior to 

the JFA negotiations. But from that point on, it is the Tribe who revises history. 

First, it was the Tribe’s idea to welcome Saginaw Chippewa individuals back into the Tribe 
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in exchange for funds that would have gone to the unenrolled Band descendants. After the Tribe’s 

initial proposal to simply take all of the JFA Funds was understandably rejected, it was the Tribe 

that drafted the constitutional amendments and proposed to enact them in its effort to get all of the 

JFA Funds. See 1985 S. Hearing at AR-000552 (statement of Alvin Chamberlain, Chairman of 

Tribe’s Constitutional Review Committee). The excluded Band descendants of one-quarter Indian 

blood were skeptical—rightfully so—that the Tribe would deliver on its promise to enroll them 

and include them in the benefits of the JFA Funds. Miller testified that the descendancy group’s 

first concern was that a Band descendant would have “no recourse” “if he or she meets all the 

requirements to become a member of the tribe and the tribal council votes to deny you adoption to 

the tribe.” Id. at AR-000626; 1984 S. Hearing at AR-000867. Johnson indicated that the 

descendancy group might support the JFA only if the bill was amended to incorporate guarantees 

that the Band descendants of one-quarter Indian blood would “not be denied membership in the 

tribe” and “would be allowed to participate in the investment program.” 1985 S. Hearing at AR-

000640. 

The JFA was written to preserve the Tribe’s autonomy, not to undermine it. The JFA was 

structured to permit, not require, the Tribe to amend its Constitution to open membership to the 

excluded Band descendants of one-quarter Indian blood. JFA § 4(a), AR-001234, at AR-001236. 

If the Tribe did exactly that, then the Secretary would give the Tribe 100% of the JFA Funds. Id. 

§ 5(a), AR-001237; see also Letter from Rep. Schuette to Mich. Sen. Jerome Hart (Sept. 5, 1985), 

AR-001134 (“If the constitution is not ratified, the legislation is void.”).  

The Tribal Council chose to recommend, and the Tribe’s membership voted to pass, the 

constitutional amendments that opened membership to the excluded Band descendants of one-

quarter Indian blood. The Tribe did so in exchange for “roughly $6.4 million” that would otherwise 
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have gone not to the Tribe, but to the unenrolled Band descendants. See 1984 S. Hearing at AR-

000827 (exchange between Sen. DeConcini and John Fritz, Deputy Assistant Secretary for Indian 

Affairs). Essentially, the Tribe bargained to enroll what ultimately amounted to approximately 800 

individuals in exchange for $6.4 million—in addition to the $1.2 million the Tribe would have 

received under the 1983 Report. And the $6.4 million had been earmarked not just for the 800 JFA 

Enrollees, but also for the remaining 2,400-plus unenrolled Band descendants who were either less 

than one-quarter Indian blood or who chose not to enroll in the Tribe. It makes perfect sense why 

the Tribe decided to permit the excluded Band descendants of one-quarter Indian blood to enroll 

in the Tribe in exchange for $6.4 million: it was a windfall for the Tribe.  

The bargain the Tribe proposed—accepting excluded Band descendants as members in 

exchange for the JFA Funds—made sense from a historical and cultural perspective because the 

excluded Band descendants of one-quarter Indian blood were just as much Saginaw Chippewa as 

Tribe members were. See 1985 S. Hearing at AR-000541 (“[T]he descendants represent a large 

proportion of the tribe as it existed at the time the land was taken, have maintained their tribal 

identity, are identified by others as Indian and are organized.” (Hazel Elbert, BIA)). They had been 

unfairly excluded from the Tribe due to the government-imposed residency requirement in 1937. 

Chief Sowmick testified in 1985 that “the main reason” for the constitutional amendments was “to 

cut down the restrictions on voting and enable those eligible for tribal membership to overcome 

the territorial and residential barriers that now exist.” Id. at AR-000544; see also id. at AR-000552 

(“The basic problems that our present constitution has are that membership is restricted to 

individuals of at least one-quarter degree Indian blood born to any member who was a resident of 

the reservation at the time the child was born . . . .” (statement of Alvin Chamberlain)). The Tribe’s 

account that the government forced its hand during the JFA negotiations is at odds with the record, 
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including the statements of its then-Chief. See also Borton Aff. ¶¶ 21–22, AR-000111. 

5. The Tribe’s chart on page 8 of its Brief is misleading. 

In retroactively reinterpreting its Constitution, the Tribe attempts to differentiate “the 

Docket 57 payment process” from the constitutional membership criteria. Tribe Br. at 6. The 

Tribe’s discussion, including the chart on page 8 of its brief, is misleading. First, it is based on a 

self-serving assumption. The Tribe suggests that Congress should have deduced the possibility 

that the constitutional amendments would permit only lineal descendants to enroll in the Tribe 

because Docket 57 judgment funds had been awarded only to lineal descendants of historic Band 

members. But the Tribe has it backwards. The constitutional amendments did not expand the list 

of constitutional base rolls because Congress understood that the amendments already intended to 

capture all members of the descendancy group of one-quarter Indian blood, just like the 1983 

Report identified lineal descendants of all of the relevant allotment rolls—not just the 

constitutional base rolls—as proper recipients of the judgment funds. As Chief Sowmick testified, 

“[o]ur proposed revision eliminates the residency requirement and opens membership to any 

person who is at least one-fourth Saginaw Chippewa blood.” 1984 S. Hearing at AR-000835 

(emphasis added). The point of the JFA was to permit “[a]ll descendants”—not just lineal 

descendants—of one-quarter Indian blood to enroll in the Tribe during open enrollment so that the 

Tribe could receive the JFA Funds. 

Second, the chart’s notation that only the 1983 Report, and not the constitutional 

membership criteria, included descendants of the “1868 census” roll, is deceptive. See Tribe Br. at 

8. The “purpose of” the 1867–68 census roll “was to assist future agents with the process of 

confirming those entitled to allotments as they came of age,” Report by G. Russell Overton, AR-

001265, at AR-001282, and it was incorporated into the 1871 allotment roll, see id. at AR-001281–

85. The Tribe fails to acknowledge that its own enrollment guidelines considered individuals listed 
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on the 1867–68 census roll to be “4/4 degree [full blood] Saginaw Chippewa.” Ordin. 14 § 1(b) 

(am. July 22, 1996), at AR-000123.  

The Tribe’s novel distinction between lineal and collateral descendants is historically 

meaningless. All Band descendants are technically lineal descendants, in that they descend lineally 

from individuals listed on census and allotment rolls prepared in the 1800s. The parties to the JFA 

negotiations understood that the Tribe’s constitutional amendments would permit all Band 

descendants of one-quarter Indian blood to enroll in the Tribe during open enrollment, see supra 

pages 6–10, and this necessarily included Band descendants who were collateral descendants of 

individuals listed on a constitutional base roll, but of course lineal descendants of individuals listed 

on other, more comprehensive rolls. 

B. Defendants do not respond to Plaintiffs’ legal arguments and DOI repeats or 
ignores flaws in the AS-IA’s reasoning. 

DOI ties itself into knots in attempting to defend the Decision. It can only do so by claiming 

it does not need to decide whether the JFA required the Tribe to enroll collateral descendants of 

one-quarter Indian blood during open enrollment, and it can only avoid answering that question 

by misconstruing Plaintiffs’ core argument. According to DOI, Plaintiffs argue that the JFA 

requires “their perpetual enrollment in the Tribe.” DOI Br. at 11; see also id. at 8, 12, 15, 17, 21, 

22, 23, 25 (same mischaracterization). Plaintiffs argue no such thing. Indeed, Plaintiffs agree that 

the JFA does not require their “perpetual enrollment” in the Tribe. Just as workplace “anti-

discrimination laws . . . are not meant to transform ‘at will’ employment into perpetual 

employment where equal treatment is guaranteed to all employees,” Evers v. Alliant Techsystems, 

Inc., 241 F.3d 948, 959 (8th Cir. 2001), the JFA’s nondiscrimination mandate is not intended to 

guarantee JFA Enrollees “perpetual enrollment” in the Tribe. Should the Tribe disenroll a JFA 

Enrollee for a legitimate reason—such as enrollment in another Tribe, see Ordin. 14 § 9 (Feb. 2, 
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1987), AR-000117, at AR-000119—that disenrollment would not violate the nondiscrimination 

mandate because it would not be discriminatory. On the other hand, the Tribe’s wholesale 

disenrollment of JFA Enrollees who are collateral descendants is the definition of discrimination 

prohibited by the nondiscrimination mandate. 

Although DOI argues at length that the JFA does not guarantee Plaintiffs’ perpetual 

enrollment in the Tribe, it devotes very little space to responding to Plaintiffs’ actual argument: 

that the Tribe “shall not discriminate against . . . individuals who become members of the tribe 

after the date on which the amendments to the constitution of the tribe referred to in section 4(a) 

are adopted . . . .” JFA § 9(a)(1), AR-001239. Plaintiffs amply demonstrated that the Tribe 

disenrolled Plaintiffs for a discriminatory reason: because they were JFA enrollees who are 

collateral descendants. Pls.’ Br. at 24–33. In defending the agency’s determination that the Tribe 

did not discriminate against Plaintiffs, DOI either indulges in or papers over the AS-IA’s faulty 

reasoning.  

First, DOI adopts the AS-IA’s argument that Section 9 ceased protecting Plaintiffs as soon 

as they were disenrolled because the provision only protects “members,” not former members, of 

the Tribe. DOI Br. at 15–16. This argument is too clever by half. By analogy, no court would 

accept an argument that an employee who was fired due to her age cannot sue her employer under 

the Age Discrimination in Employment Act because the employee’s relationship with the 

employer has already been terminated. The plain language of the JFA, the drafting and legislative 

history, and common sense all reject DOI’s reading. See Pub. Citizen v. DOJ, 491 U.S. 440, 454 

(1989). Under DOI’s reasoning, if the Tribe wants to discriminate in the use of JFA Funds against 

a JFA Enrollee, it can do so by simply disenrolling the individual. Neither the descendancy group 

nor BIA would have supported—nor would Congress have enacted—the JFA if the Tribe had such 
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an easy end run around the nondiscrimination mandate. In fact, as Plaintiffs have demonstrated, it 

is precisely to guard against this type of action that the JFA protections were adopted. 

Second, according to DOI, the only scenario Congress intended Section 9 to prevent is one 

“in which the Tribe amended its membership rules under Section 4(a), received the relevant 

distributions to establish the Investment Fund under 5(a), but then structured the Investment Fund 

programs so as to exclude any new enrollees.” DOI Br. at 15–16. This is certainly one way the 

Tribe could violate the nondiscrimination mandate. But DOI cites no evidence to support its bizarre 

assertion that this is the only way. The Tribe would also clearly violate the plain language of 

Section 9 if it disenrolled JFA Enrollees to avoid using the JFA Funds to their benefit, which is 

what the Tribe has done, even though Congress enacted Section 9 to prohibit discriminatory 

disenrollment. See Pls.’ Br. at 10–12. 

Third, DOI acknowledges that Section 9’s plain language protects “individuals” who 

enrolled during open enrollment—and not just current Tribe members—from discrimination, but 

gives no reason for ignoring this nondiscrimination mandate when it comes to Plaintiffs. DOI Br. 

at 17. DOI merely repeats the irrelevant observation that the JFA does not guarantee perpetual 

enrollment in the Tribe. Id. Congress, however, clearly intended for Section 9 to protect the 

individuals in the descendancy group who enrolled in the Tribe. See 132 Cong. Rec. 13,050 (1986), 

AR-000936, at AR-000940 (confirming that Section 9 prohibits “discrimination as between those 

Indians who are the tribal, living on the reservation, and those descendants who are not on the 

reservation, as to those benefits which would be provided out of the trust fund or out of the trust 

fund income” (emphasis added)). 

Fourth, the AS-IA concluded that the Tribe’s disenrollment campaign did not target JFA 

Enrollees because “[a]t least one of the Petitioners appears to have resided on the reservation at 
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the time the Tribe initiated the disenrollment proceedings,” and “[n]othing in the record suggests 

that all 800 members [enrolled pursuant to the JFA] have been targeted for disenrollment.” 

Decision at AR-001861. These are the only reasons the AS-IA provided for her conclusion that 

the Tribe did not target JFA Enrollees. The Decision points to no non-JFA Enrollee who was 

disenrolled because he or she is a collateral descendant. The AS-IA thus reasoned that a policy is 

discriminatory only if it targets every single person in a class, and at the same time does not affect 

a single individual outside that class. Plaintiffs rebutted this reasoning. Pls.’ Br. at 32. Rather than 

attempting to defend the AS-IA’s reasoning, DOI states that Plaintiffs “misunderstand the 

Decision.” DOI Br. at 16 n.5. But the text of the Decision is clear. DOI cannot simply overlook 

arbitrary and capricious reasoning. 

Fifth, Plaintiffs argued in their opening brief that the Tribe unlawfully changed its 

constitutional membership criteria without following the amendment procedure the JFA requires. 

Pls.’ Br. at 33–35. Defendants do not respond substantively to this argument, nor do they contend 

that the JFA permits the Tribe to change its constitutional membership criteria without amending 

the 1986 Constitution. The Tribe concedes that “resolving the question of tribal membership was 

essential in getting the [JFA] passed,” Tribe Br. at 17, but ignores the JFA provision that sets forth 

the process the Tribe must follow to further amend its Constitution. See JFA § 4(b), AR-001236. 

DOI’s remarks on this point support, rather than refute, Plaintiffs’ argument. For example, 

DOI defends the AS-IA’s reasoning that the JFA did “not impose any permanent prohibition on 

constitutional amendments affecting membership and enrollment.” DOI Br. at 13; see also id. at 

23–24 (“Nothing in the legislative history indicates that the Tribe promised all individuals who 

became eligible for Tribal membership under the 1986 Constitutional Amendments that they 

would be immune from any subsequent changes to membership criteria.”). That statement is 
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correct, but it undermines DOI’s argument. To change its constitutional membership criteria, the 

Tribe would need to do just that: amend its Constitution pursuant to the processes set out in the 

JFA and other applicable law. The Tribe has not done so. See id. at 33 (“Plaintiffs . . . have 

conceded that no such constitutional amendment has taken place.”).  

In 1985, Johnson voiced the descendancy group’s deepest fear: that the Tribe did not 

actually want to keep the excluded Band descendants in the Tribe, “but their motive—that being 

to take all the [JFA Funds] money—would [be] accomplished, leaving the descendants with 

nothing again[.]” 1985 S. Hearing at AR-000608. After Sections 4 and 9 were added to the JFA, 

Rep. Schuette assured Congress that Johnson’s fear would not come to pass: “Descendants feared 

that once membership was open to those with 25 percent Saginaw Chippewa blood quantum, the 

constitution could be amended once more to disenfranchise these new members. This will not 

happen.” 132 Cong. Rec. 13,050 (1986), at AR-000940.  

But the Tribe has done exactly what the descendancy group feared, and exactly what 

Congress assured itself would not happen under the JFA as enacted. The Tribe has determined—

without amending its Constitution—that over half of the approximately 800 JFA Enrollees no 

longer meet the constitutional membership criteria, leaving only about 300 JFA Enrollees whose 

membership remains, at least for the time being, secure. Decision at AR-001861. This wholesale 

expulsion is exactly what the JFA was designed to prevent. If the Tribe wants to amend its 

Constitution to permit the disenrollment of collateral descendants, it must do so according to the 

procedure required by the JFA and other applicable law. See JFA § 4(b), AR-001236. But by 

kicking the JFA Enrollees out of the Tribe without the requisite constitutional amendment after 

receiving and retaining the JFA Funds, the Tribe has violated the JFA. 

Sixth, DOI fails to respond substantively to Plaintiffs’ argument that DOI arbitrarily and 
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inexplicitly changed its policy on whether the constitutional amendments incorporated by 

reference into the JFA permitted collateral descendants of one-quarter Indian blood to enroll in the 

Tribe. See Pls.’ Br. at 40–41. DOI acknowledges that during the JFA negotiations and open 

enrollment it took the position that the JFA and the 1986 Constitution required the Tribe to enroll 

collateral descendants of one-quarter Indian blood who applied during open enrollment. DOI Br. 

34; see also Borton Aff. ¶ 16, AR-000110. Yet DOI contends that, because the Decision “did not 

take a position on whether the word ‘descendants’ in the Tribe’s Constitution means collateral 

descendant or lineal descendant or both, there could be no policy change.” DOI Br. at 34.  

DOI’s response is flawed for three reasons. First, it flatly contradicts DOI’s statement that 

it “now understands descendants to mean lineal descendants.” Id. at 34. Second, DOI fails to 

acknowledge that taking no position is a change from its previous affirmative position that the 

constitutional amendments incorporated by reference into the JFA required the Tribe to enroll 

collateral descendants of one-quarter Indian blood. DOI has provided no explanation for its change 

in position from taking a position to taking no position. Changing a substantive position without 

explanation is the very definition of arbitrary. See Encino Motorcars, LLC v. Navarro, 136 S. Ct. 

2117, 2126, (2016) (“[T]he agency must at least display awareness that it is changing position and 

show that there are good reasons for the new policy.” (internal quotations omitted)). 

Third, it is not possible for DOI to determine whether the Tribe discriminated against 

Plaintiffs in violation of the JFA without deciding whether the constitutional amendments 

excluded the enrollment of collateral descendants. The JFA is premised on the Tribe enabling those 

individuals in the descendancy group of one-quarter Indian blood, including collateral 

descendants, to enroll in the Tribe. The constitutional amendments which modified the Tribe’s 

enrollment criteria were incorporated by reference into the JFA, §§ 4(a) and 9, and the JFA 
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permitted the Secretary to give the Tribe the JFA Funds only after the Tribe’s membership voted 

to ratify the constitutional amendments, § 5(a). AR-001236, AR-001237, AR-001239. Many of 

the JFA’s provisions also worked around the 18-month open enrollment period set forth in the 

constitutional amendments to prevent the Tribe from taking actions during open enrollment—the 

period of time after it had received the JFA Funds but before all qualified descendants had an 

opportunity to enroll—that would harm the JFA Enrollees’ interests. Id. §§ 3(b)(3), 3(e)(2), 4(b), 

AR-001235–36. The JFA prohibits the Tribe from discriminating against JFA Enrollees in the use 

of the JFA Funds. Id. § 9, AR-001239.  

The Tribe contends it disenrolled Plaintiffs not because it intended to discriminate against 

them in the use of JFA Funds, but because Plaintiffs were not properly enrolled in the Tribe as 

JFA Enrollees, so Section 9 does not apply to them. To evaluate Plaintiffs’ claims, DOI therefore 

must determine whether Plaintiffs were properly enrolled in the Tribe. As discussed above, DOI 

avoids determining whether Plaintiffs were properly enrolled in the Tribe only by 

mischaracterizing Plaintiffs’ argument and rebutting a straw man. DOI has done an about face. 

During open enrollment it advised the Tribe that all Band descendants who could meet the blood 

quantum requirement were eligible to enroll. The JFA Enrollees relied on that determination and 

made life-altering decisions based on DOI’s statements about the JFA. At the time, the Tribe 

agreed. Now, with no explanation, DOI ducks the only real question in this case. That is the height 

of arbitrariness. See Spirit Airlines, Inc. v. DOT, No. 19-1248, 2021 WL 2021621, at *5 (D.C. Cir. 

May 21, 2021) (noting that the arbitrary and capricious standard “is not satisfied by an agency 

decision that ignores an important aspect of the problem before it”). 

Seventh, neither DOI nor the Tribe responds to Plaintiffs’ argument that the plain meaning 

and dictionary definition of “[a]ll descendants” includes collateral descendants. See Pls.’ Br. at 
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24–25. Congress required the Tribe to amend its Constitution to permit “[a]ll descendants” of one-

quarter Indian blood to enroll in order to receive the JFA Funds. JFA §§ 4(a), 5(a), AR-001236, 

AR-001237; 1985 S. Hearing at AR-000560 (Resolution L&O-03-85); see also Const. art. III, § 1, 

AR-000098. The plain meaning of the words “[a]ll descendants” confirm that Congress understood 

the phrase to encompass collateral descendants. 

II. Chevron deference does not apply. 

DOI claims that it is entitled to “Chevron deference,” DOI Br. at 10–11, 19–21, and asserts 

that the “AS-IA’s interpretation must be upheld regardless whether there may be other reasonable 

or even more reasonable views,” id. at 26 (internal quotation omitted). Given the unreasonableness 

of the AS-IA’s interpretation of the JFA it is understandable that DOI seeks refuge in Chevron 

deference, but that doctrine has no applicability here. 

 To start, courts “owe an agency’s interpretation of the law no deference unless, after 

‘employing traditional tools of statutory construction,’ [they] find [themselves] unable to discern 

Congress’s meaning.” SAS Institute, Inc. v. Iancu, 138 S. Ct. 1348, 1358 (2018) (quoting Chevron 

U.S.A. Inc. v. Natural Res. Def. Council, Inc., 467 U.S. 837, 843 n.9 (1986)). As a result, the Court 

cannot “apply Chevron reflexively, and [can] find ambiguity only after exhausting ordinary tools 

of the judicial craft.” Mozilla Corp. v. FCC, 940 F.3d 1, 20 (D.C. Cir. 2019) (citing Kisor v. Wilkie, 

139 S. Ct. 2400, 2414–15 (2019)). There are no ambiguities in the JFA that cannot be resolved by 

tools of statutory construction, and Congress left no gap for DOI to fill. Even DOI admits that “it 

is clear that there is no ambiguity to be found.” DOI Br. at 22. 

 Nor do the cases DOI cites support its argument. DOI cites classic Chevron cases involving 

arguably ambiguous statutes. E.g., Allied Local & Reg’l Mfrs. Caucus v. EPA, 215 F.3d 61, 70–71 

(D.C. Cir. 2000); Entergy Corp. v. Riverkeeper, Inc., 556 U.S. 208, 218–20 (2009). But Chevron 

deference in addressing statutory ambiguities or gap filling is not warranted where, as here, there 
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is no evidence that Congress empowered the agency “to make rules carrying the force of law.” 

Gonzales v. Oregon, 546 U.S. 243, 255–56 (2006); see also Kaufman v. Nielsen, 896 F.3d 475, 

482–83 (D.C. Cir. 2018). DOI’s inability to make that claim is unsurprising. The JFA confers no 

regulatory or administrative authority on DOI; its only responsibility is to enforce the JFA, a 

responsibility DOI seeks to shirk. 

DOI’s reliance on Forest County Potawatomi Community v. United States, 330 F. Supp. 

3d. 269 (D.D.C. 2018), underscores the error of its argument. There the Court pointed out that, in 

contrast to the JFA, the Indian Gaming Regulatory Act (IGRA) delegated substantial regulatory 

authority to the Secretary. The Court explained that “[t]he Assistant Secretary’s interpretation of 

IGRA’s tribal-state compact provision is due deference because it is a key part of a comprehensive 

and detailed regulatory scheme.” Id. at 281. The scope of the Court’s deference was narrow. “[T]he 

Court d[id] not conclude that the Assistant Secretary’s disapproval of the 2014 compact 

amendment is due Chevron deference”; rather, it was only “the Assistant Secretary’s interpretation 

of IGRA’s compacting catchall provision which is due Chevron deference.” Id. at 282. And DOI’s 

reliance on Fox v. Clinton, 684 F.3d 67 (D.C. Cir. 2012), is both unpersuasive and perplexing; that 

case rejected Chevron deference in an informal adjudication and made clear that, as this Court 

held in Forest County, Chevron deference does not apply where Congress has not given the agency 

regulatory authority. Fox, 684 F.3d at 77–79. 

III. The rights the JFA confers are judicially enforceable. 

In an effort to avoid judicial review of the Decision, DOI argues that the rights created by 

the JFA are merely precatory and not reviewable or judicially enforceable under the Administrative 

Procedure Act. DOI claims that this Court lacks authority to compel DOI to require the Tribe to 

re-enroll Plaintiffs, and that, in any event, its actions are unreviewable because the statute is drawn 
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in such broad, discretionary language that it is “‘committed to agency discretion by law.’” DOI 

Br. at 30 (quoting 5 U.S.C.§ 701(a)(2)). 

A bedrock principle of the APA is that final agency action is presumptively reviewable. 

DOI’s arguments cannot be reconciled with “‘the strong presumption that Congress intends 

judicial review of administrative action,’” Smith v. Berryhill, 139 S. Ct. 1765, 1776 (2019) 

(quoting Bowen v. Michigan Academy of Family Physicians, 476 U.S. 667, 670 (1986)), and the 

burden of rebutting this presumption is a “heavy” one. Id. There must be “clear and convincing 

indications” that Congress intended to preclude judicial review and “judicial review remains 

available consistent with the [APA]” when an agency exceeds its “statutory bounds.” SAS Institute, 

Inc., 138 S. Ct. at 1359. 

 The court resolves “ambiguit[ies] in the meaning of any final decision” in favor of the 

strong presumption of judicial review. Salinas v. U.S. R.R. Retirement Bd., 141 S. Ct. 691, 698 

(2021) (internal quotation omitted). This is a “well-settled” rule, and it is understood that 

“Congress is presumed to legislate with [this rule] in mind.” Id. (quoting Kucana v. Holder, 558 

U.S. 233, 252 (2010)). If there are competing, reasonable interpretations for a statute then the court 

adopts “the reading that accords with traditional understandings and basic principles: that 

executive determinations generally are subject to judicial review.” Guerrero-Lasprilla v. Barr, 140 

S. Ct. 1062, 1069 (2020) (quoting Kucana, 558 U.S. at 251).  

A. This Court has authority to compel the Secretary to act.  

Relying on Norton v. Southern Utah Wilderness Alliance (SUWA), 542 U.S. 55 (2004), 

DOI claims that because it believes that the JFA gives the Secretary discretion to enforce the JFA’s 

nondiscrimination mandate, this Court lacks power to compel the Secretary to act under 5 U.S.C. 

§ 706(1). DOI Br. at 29–32. This argument is riddled with flaws.  
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First, the argument is contingent on DOI’s claim that the Secretary’s duty under the JFA is 

discretionary. As Plaintiffs have already demonstrated, the JFA requires the Secretary’s 

intervention, Pls.’ Br. at 35–40, and thus DOI’s SUWA argument is beside the point. SUWA 

acknowledges that a claim to compel agency action under Section 706(1) can proceed where “a 

plaintiff asserts that an agency failed to take a discrete agency action that it is required to take.” 

542 U.S. at 64 (emphasis in original). Plaintiffs meet those requirements. Plaintiffs seek an order 

compelling DOI to comply with a specific, detailed, and particularized statute. Compare SUWA, 

542 U.S. at 65–73 (describing the breadth of the plaintiffs’ claims), with Meina Xie v. Kerry, 780 

F.3d 405, 407–08 (D.C. Cir. 2015) (reversing the district court’s “vastly overstate[d]” reading of 

SUWA where the plaintiff did “not ask for compliance with a provision that is anywhere near as 

broad as the ones listed in” SUWA). For this reason, DOI’s argument misses the mark. 

Second, SUWA applies only to Section 706(1) claims involving agencies’ failure to act, 

and not cases, like this one, where DOI has already acted by rejecting Plaintiffs’ request. As the 

Court of Appeals has made clear, SUWA applies only to agencies’ “failure to act—i.e., ‘the 

omission of an action without formally rejecting a request,’” rather than decisions the agency “did 

issue.” Nat. Ass’n of Home Builders v. U.S. Army Corps of Engineers, 417 F.3d 1272, 1281 (D.C. 

Cir. 2005) (quoting SUWA, 542 U.S. at 63) (emphasis in original). In Home Builders, the 

“appellants challenge[d] not the Corps’ failure to act . . . as unreasonable under APA section 

706(1); instead, they attack[ed] the [permits] the Corps did issue as arbitrary and capricious,” and 

the court held that those claims could proceed. Id. (emphasis in original). SUWA thus does not 

apply in this case, which is a challenge to a decision the DOI did issue—namely the Decision 

“formally rejecting” Plaintiffs’ request for intervention. 
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 And last, but hardly least, Home Builders drives home that SUWA does not apply to 

Plaintiffs’ claims under Section 706(2)(A), alleging that the Secretary’s failure to act is arbitrary 

and capricious. 417 F.3d at 1281; see also Amador County v. Salazar, 640 F.3d 373, 383 (D.C. 

Cir. 2011) (noting that SUWA does not apply to claims under Section 706(2)(A)). It appears that 

DOI concedes that SUWA has no impact on Plaintiffs’ claims under Section 706(2)(A). See DOI 

Br. at 29. 

B. This Court has authority to review Plaintiffs’ claims.  

DOI argues that its decision to not enforce the JFA is unreviewable under Heckler v. 

Chaney, 470 U.S. 821, 831–32 (1985), which held that an agency’s decision not to pursue an 

enforcement action is “presumptively unreviewable” and thus committed to the agency’s 

discretion. DOI Br. at 30. The Achilles’ heel in DOI’s argument is that “[t]his presumption is not 

absolute and may be rebutted where the relevant statute supplies meaningful standards to cabin the 

agency’s otherwise plenary discretion.” Sierra Club v. Jackson, 648 F.3d 848, 855 (D.C. Cir. 2011) 

(internal quotation omitted) (citing Chaney, 470 U.S. at 832–33). 

The text of the JFA “supplies meaningful standards to cabin” DOI’s discretion and “has 

provided guidelines,” Chaney, 470 U.S. at 832–33, for DOI’s exercise of its enforcement power. 

The Secretary may only exercise her authority within the framework established by the JFA. As 

Plaintiffs have established, the JFA compels the Secretary to take action to “enforce the 

requirements of this Act” because the Tribe has violated the JFA’s nondiscrimination mandate and 

has effectively amended its Constitution without observing the process set forth in the JFA and 

other applicable laws. See JFA §§ 4, 5(b)(2), 9, AR-001236–37, AR-001239. These statutory 

instructions to the Secretary are more than adequate to establish judicially manageable standards. 

See, e.g., Shawnee Tribe v. Mnuchin, 984 F.3 94, 100 (D.C. Cir. 2021) (finding judicially 

manageable standards where statute instructed the Secretary to “ensure that (1) the ‘amount paid 
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to . . . a Tribal government’ is ‘based on increased expenditures’ and (2) ‘all amounts available . . . 

are distributed to Tribal governments’’); Physicians for Soc. Responsibility v. Wheeler, 956 F.3d 

634, 640 (D.C. Cir. 2020) (finding  judicially manageable standards where committee members’ 

“terms are at the [EPA’s] sole discretion” and the Administrator “must” assure compliance with 

ethics rules). 

DOI falls back to argue that the JFA’s use of the word “may” demonstrates that the JFA 

delegates unbridled discretion to the Secretary and thus Chaney’s non-reviewability argument 

prevails. But as this Court and others have recognized, “‘[w]hen a statute uses a permissive term 

such as “may” rather than a mandatory term such as “shall,” this choice of language suggests that 

Congress intends to confer some discretion on the agency . . . . However, such language does not 

mean the matter is committed exclusively to agency discretion.’” Am. Petroleum Tankers Parent 

LLC v. United States, 943 F. Supp. 2d 59, 67 (D.D.C. 2013) (quoting Dickson v. Sec’y of Def., 68 

F.3d 1396, 1401 (D.C. Cir. 1995)).  

As is evident, DOI’s efforts to rebut the presumption of reviewability fall flat. DOI has 

failed to show that the JFA expressly precludes judicial review, or the action challenged is 

committed to agency discretion by law. For these reasons, the Court should reach the merits of 

Plaintiffs’ Section 706(1) claim that DOI has failed to enforce the nondiscrimination mandate of 

the JFA and direct the Tribe to re-enroll Plaintiffs, as well as Plaintiffs’ claim under Section 

706(2)(A) that the Decision is arbitrary, capricious, an abuse of discretion and otherwise not in 

accordance with law. 

IV. DOI can enforce the JFA without offending tribal sovereignty. 

Plaintiffs agree with Defendants that, as a general matter, tribes retain the power to 

determine their own membership. See, e.g., White Mountain Apache Tribe v. Bracker, 448 U.S. 

136, 142 (1980). The Tribe retains the power to change its membership criteria, and it can do so 
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by amending its Constitution. Defendants contend, however, that DOI cannot enforce the JFA’s 

nondiscrimination mandate without offending the Tribe’s sovereignty. DOI Br. at 21–23; Tribe 

Br. at 15–18.  

Defendants are wrong. The JFA was, as the Tribe concedes, intended to “resolv[e] the 

question of tribal membership.” Tribe Br. at 17. As Plaintiffs explained in their opening brief, 

tribal sovereignty includes the power to strike bargains with the United States—bargains that, so 

long as they are in effect, bind both tribe and government with the force of law. See McGirt v. 

Oklahoma, 140 S. Ct. 2452, 2482 (2020). Ordering the Tribe to re-enroll Plaintiffs is not 

“meddl[ing] with the Tribe’s membership determinations,” DOI Br. at 22, it is enforcing the 

requirements of a statute that embodies an agreement between the Tribe and the United States. 

Enforcement of the JFA is an expression of tribal sovereignty, because the JFA reflects the Tribe’s 

sovereign decision to enter into the agreement with the federal government. 

Neither defendant responds to Plaintiffs’ point that the Tribe’s decision to amend its 

constitutional membership criteria to permit unenrolled Band descendants of one-quarter Indian 

blood to enroll in the Tribe was itself an act of tribal sovereignty. See Pls.’ Br. at 42. The Tribe 

voted to amend its Constitution to permit excluded Band descendants—including collateral 

descendants—of one-quarter Indian blood to enroll in order to receive 100% of the JFA Funds. 

See supra pages 12–14. The Tribe did so knowing that the protections BIA insisted on 

incorporating into the JFA—particularly, the nondiscrimination mandate—would prohibit the 

Tribe from discriminating against the JFA Enrollees in the use of the JFA Funds, including by 

disenrolling them.  

None of the case law Defendants cite supports the notion that the United States is powerless 

to enforce statutes or treaty obligations against a Tribe that reneges. Williams v. Gover, 490 F.3d 
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785 (9th Cir. 2007), which the Tribe cites, actually presents an illustrative counterfactual. In that 

case, the court correctly determined that the Mooretown Rancheria tribe had the right to define its 

own membership, even if that definition restricted membership to lineal descendants of four 

individuals and excluded the descendants of other Mooretown Rancheria Indians. Id. at 788, 791. 

Crucially, there was no statute or treaty that affected membership criteria in that case. The 

Mooretown Rancheria tribe never agreed to amend its constitution to include the plaintiffs as 

members in exchange for money, nor could the plaintiffs point to any statutory provision that 

prevented the Mooretown Rancheria tribe from discriminating against the excluded descendants.  

Had there been no JFA, and Plaintiffs wanted to become members of the Tribe, then they, 

like the Mooretown Rancheria plaintiffs, would of course have no case. But the JFA changes that. 

The Tribe decided to amend its constitution to let JFA Enrollees join the Tribe in exchange for 

millions of dollars. And the Tribe willingly subjected its use of the JFA Funds to the JFA’s 

requirements, including the nondiscrimination mandate. DOI may enforce the nondiscrimination 

mandate without offending tribal sovereignty. 

Even though Cherokee Nation v. Nash, 267 F. Supp. 3d 86 (D.D.C. 2017), cited in 

Plaintiffs’ opening brief, at 42–43, is the most closely analogous case, neither defendant discusses 

its impact on the tribal sovereignty issue. In Cherokee Nation, the court held that the Cherokee 

Nation must permit descendants of slaves owned by the Cherokee to be members of its tribe—

even though the Cherokee Nation interpreted its constitutional membership requirements to 

exclude those descendants—because the Cherokee Nation had entered into a treaty whereby it 

agreed to grant the descendants of Cherokee slaves “all the rights of native Cherokees.” Id. at 139–

40. The court explained that:  

The Cherokee Nation’s sovereign right to determine its membership is no less now, 
as a result of this decision, than it was after the Nation executed the 1866 
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Treaty. . . . The Cherokee Nation can continue to define itself as it sees fit but must 
do so equally and evenhandedly with respect to native Cherokees and the 
descendants of Cherokee freedmen. 

Id. at 140. The same is true of the Tribe with respect to Tribe members under the 1937 Constitution 

and the JFA Enrollees. 

V. The relief Plaintiffs seek is not “extraordinary.” 

As a last-ditch effort to avoid a court order compelling DOI to adhere to the requirements 

of the JFA, DOI argues that the relief Plaintiffs seek is “extraordinary,” and that this Court has no 

“authority under the APA to order specific relief.” DOI Br. at 34. There is nothing extraordinary 

about Plaintiffs’ request, and there is no doubt that this Court has the power to order the “specific 

relief” Plaintiffs seek. DOI’s argument simply disregards Plaintiffs’ first claim for relief, namely, 

that this Court should “compel agency action unlawfully withheld or unreasonably delayed” 

because the JFA requires the Secretary to enforce the JFA’s requirements, including the 

nondiscrimination mandate. 5 U.S.C. § 706(1); see generally Telecomms. Research & Action Ctr. 

v. FCC, 750 F.2d 70 (D.C. Cir. 1984). As Plaintiffs set out in detail in their opening brief, properly 

construed, the JFA requires the Secretary to enforce the statute’s nondiscrimination mandate, and 

there is no question that this Court has the power to order the Secretary to do just that. See, e.g., 

Pub. Citizen Health Research Grp. v. Comm’r, FDA, 740 F.2d 21, 35–36 (D.C. Cir. 1984); Pub. 

Citizen Health Research Grp. v. Auchter, 702 F.2d 1150, 1158–59 (D.C. Cir. 1983); see also supra 

pages 25–27 (discussing DOI’s argument under SUWA). 

Equally off target is DOI’s discussion of Cherokee Nation v. Nash, 267 F. Supp. 3d. DOI 

dismisses its relevance and points out that the judgment entered was against the tribe and not DOI. 

But DOI does not acknowledge, let alone grapple with, the fact that DOI intervened in that case 

seeking precisely the relief that Plaintiffs seek here: namely, the restoration of Plaintiffs to the 

status quo ante by requiring the Tribe to re-enroll them and make them whole. See, e.g., DOI Resp. 
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to Mot. for Entry of Final Judgment at 3, Cherokee Nation v. Nash, No. 1:13-CV-1313 TFH, 2018 

WL 663194 (D.D.C. Jan. 2, 2018) (stating that DOI moved for summary judgment on its 

counterclaim against the Cherokee Nation seeking both a declaratory judgment that the Treaty of 

1866 provided the freed Cherokee slaves and their descendants with all the rights of native 

Cherokees, including the right to citizenship in the Cherokee Nation, and an injunction preventing 

the Cherokee Nation from denying eligible descendants citizenship and other rights of native 

Cherokees). The court granted DOI’s motion for summary judgment, id., then issued an order and 

judgment requiring the Nation to re-enroll the excluded descendants as citizens of the Cherokee 

Nation. Order and Judgment, Cherokee Nation v. Nash, No. 13-01313 TFH, ECF No. 257 (Feb. 

20, 2018). DOI fails to explain how the remedy it sought and obtained in an analogous case is 

“extraordinary” and unauthorized in this case. 

Finally, DOI cites cases where the plaintiffs claimed that the agency had made an error of 

law, and thus the appropriate action was a remand to the agency for further proceedings. See 5 

U.S.C. § 706(2); Palisades Gen. Hosp. v. Leavitt, 426 F.3d 400, 403 (D.C. Cir. 2005). As Plaintiffs 

made clear in their Complaint and opening submission, if the Court rejects Plaintiffs’ initial claim 

under 5 U.S.C. § 706(1) and declines to compel DOI to act, then it should find that the AS-IA’s 

Decision is arbitrary, capricious and an abuse of DOI’s discretion. In that event, the Court should 

then remand the matter for reconsideration and instruct DOI to apply the correct legal standard.1 

 

 

 

                                                 
1 Plaintiffs make two corrections to their opening brief. Plaintiff Elizabeth Douglas’s last 

name is spelled Douglas, not Douglass. Plaintiffs also inadvertently referred to Plaintiff Rick 
Fowler as a “late” Plaintiff. 
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CONCLUSION 

 For the reasons set forth above and in Plaintiffs’ opening brief, the Court should find that 

the DOI Decision violated the APA and JFA in contravention of the Secretary’s duty to protect 

Plaintiffs and order Defendants to require the Tribe to reinstate Plaintiffs to their rightful 

membership status.*

 
/s/ Gerald Torres                                  

                                                                        Gerald Torres (D.C. Bar No. 965590) 
                                                                        5060 Congress Street 
                                                                        Fairfield, CT 06824 
                                                                        (512) 423-3629 
                                                                        gerald.torres@yale.edu 
                                                                         

/s/ Michael D. Sliger                                    
                                                                        Michael D. Sliger (N.Y. Bar No. 4662748)  

Cornell Law School 
Law Offices of Michael D. Sliger, Esq.  
1177 Avenue of the Americas, 5th Floor  
New York, NY 10036 
(810) 394-0072  
msliger@mdsligerlaw.com 

                                                                         
/s/ Rachel L. Fried                                  

                                                                        Rachel Fried (D.C. Bar No. 1029538) 
David C. Vladeck (D.C. Bar No. 954063)                                                                         
Georgetown University Law Center 

                                                                        Civil Litigation Clinic 
                                                                        600 New Jersey Avenue, NW 
                                                                        Washington, D.C. 20001 
                                                                        (202) 662-9540 
  
                                                                         Attorneys for Plaintiffs 
 
Date: May 27, 2021 
 

                                                 
* Counsel wish to acknowledge the assistance of Georgetown University Law Center students 
Michalette Haywood and Allie Jensen in the preparation of this brief. 
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