
IN THE UNITED STATES DISTRICT COURT FOR THE 
 

WESTERN DISTRICT OF OKLAHOMA 
 

UNITED STATES OF AMERICA,  ) 
       ) 
   Plaintiff,   ) 
       )  

v.      ) Case No.  CR-21-246-PRW 
       ) 
JERMAINE LUCAS PORTILLO,  ) 
       ) 
   Defendant.   ) 
 

UNITED STATES’ RESPONSE TO DEFENDANT’S MOTION TO  
SUPPRESS FIREARM AND ANY OTHER PHYSICAL EVIDENCE AND ANY 

INCRIMINATING STATEMENTS MADE BY DEFENDANT WITH BRIEF 
 

 The United States of America, by Robert J. Troester, Acting United States Attorney 

for the Western District of Oklahoma, and Daniel Gridley, Assistant United States 

Attorney, hereby responds in opposition to Defendant’s Motion to Suppress Evidence with 

Brief (Doc. 27) and in support of thereof states as follows: 

PROCEDURAL HISTORY 

 On September 22, 2021, the United States filed a one-count Indictment charging 

Jermaine Lucas Portillo (Portillo) with Felon in Possession of a Firearm.  (Doc. 1).  On 

November 30, 2021, defense counsel filed a motion to suppress any evidence obtained 

following Comanche Tribal Police detaining and searching Defendant on August 15, 2021 

at the Comanche Casino in Lawton, Oklahoma.  (Doc. 27).  Portillo asserts any evidence 

discovered or statements made by him during law enforcement’s interaction with him at 

the Comanche Casino should be suppressed.  He makes the assertion based on a proposition 

that Portillo was unlawfully detained and frisked.  This motion should be denied.  
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RELEVANT FACTS 

 On August 15, 2021, Comanche Nation Police officers were dispatched to the 

Comanche Casino in Lawton, Oklahoma regarding an individual that may be armed with 

a concealed handgun1.  Comanche Police officers Michael Harjo, Lacey Pueblo, and Riley 

Love responded to the casino and met with casino security supervisor, William Nelson.  

Officers were especially concerned because police had been shot at in this casino parking 

lot just weeks earlier.  Officers conferred with William Nelson and employees with the 

casino video surveillance department and learned that the individual in question had been 

observed via the casino video surveillance system on August 9, 2021, entering the casino 

with a concealed handgun.  This individual had recently returned.  Casino personnel 

expressed concern that this person may again be armed and directed officers to where 

Portillo was positioned.  The three Comanche Police officers found Portillo seated at a slot 

machine based on the surveillance worker’s physical and location description.  Officer 

Harjo approached Portillo and asked him to remove his hands from his hoodie pocket.  

Officer Harjo then asked if Portillo had a weapon, which Portillo denied. As the two 

conversed, Portillo reached his right hand into his hoodie pocket then moved his left hand 

to his pant pocket.  At this point, Officer Harjo directed Portillo to place his hands on the 

slot machine and patted Portillo for weapons.  Officer Harjo found a loaded Taurus 9mm 

pistol tucked in Portillo’s waistband.  The officers placed Portillo under arrest and took 

him to the casino security office.  Officer Pueblo read the Miranda warnings to Portillo, 

 
1 Title 2 section 4.156 of Comanche Nation Criminal Code prohibits carrying a concealed 
dangerous weapon in public regardless of any concealed weapon permit.   
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who agreed to a further search of his person and to provide a statement.  Officer Pueblo 

found a small clear baggie of methamphetamine, a small baggie of marijuana, and a syringe 

in Portillo’s pockets.  Portillo stated that the firearm belonged to his girlfriend.  

   

ARGUMENT 

I. The firearm was found during a valid search based on reasonable suspicion. 

Mr. Portillo claims that he was illegally detained or arrested and therefore the 

firearm discovered on his person was unlawfully seized.  (Doc. 27 at 4).  However, Mr. 

Portillo was detained, and frisked based on reasonable suspicion that he had a concealed 

weapon.   

A. Officer Harjo’s initial encounter with Portillo was consensual.   
 

Even when officers have no basis for suspecting criminal activity, they may 

approach someone and ask to conduct a search, so long as “police do not convey a message 

that compliance with their requests is required.”  Florida v. Bostick, 501 U.S. 429, 435 

(1991).  “A seizure does not occur simply because a police officer approaches an 

individual, asks questions, or requests identification.”  United States v. Sanchez, 89 F.3d 

715, 718 (10th Cir. 1996) citing Bostick, 501 U.S. at 434).  A Fourth Amendment seizure 

does not occur until an officer uses physical force or an individual submits to the officer’s 

assertion of authority.  California v. Hodari D., 499 U.S. 621, 626 (1991).  The Comanche 

Police needed no justification to approach and make basic inquiries of Portillo.  

Defendant’s suggestion that officers must have reasonable suspicion in order to approach 

him and inquire if he was armed is not accurate.  (Doc 27 at 6).   
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B. Officer Harjo had reasonable suspicion to detain and frisk Portillo once 
Portillo reached for his pockets.  

 

In Terry v. Ohio, 392 U.S. 1 (1968), the Supreme Court set up a ‘stop and frisk’ 

guideline based on reasonable suspicion of criminal activity.  “[T]he police can stop and 

briefly detain a person for investigative purposes if the officer has a reasonable suspicion 

. . . that criminal activity ‘may be afoot,’ even if the officer lacks probable cause.”  Id. at 

30.   Under Terry, an officer may “conduct a protective frisk of the suspect’s outer clothing 

if she reasonably believes that the suspect might be armed and presently dangerous.”  Id. 

at 27.  The Fourth Amendment requires “some minimal level of objective justification” for 

conducting an investigative detention.  INS v. Delgado, 466 U.S. 210, 217 (1984).  The 

level of suspicion is  

considerably less than proof of wrongdoing by a preponderance of the 
evidence.  We have held that probable cause means ‘a fair probability that 
contraband or evidence of a crime will be found,’ and the level of suspicion 
required for a Terry stop is obviously less demanding than that for probable 
cause.   

 

United States v. Sokolow, 490 U.S. 1, 7 (1989) (citing Illinois v. Gates, 462 U.S. 213, 238, 

(1983)).   

Furthermore, in evaluating reasonable suspicion for a Terry stop, the “totality of the 

circumstances” approach is used.  United States v. Salazar, 609 F.3d 1059, 1068 (10th Cir. 

2010).  Also, the court “need not rule out the possibility of innocent conduct.”  United 

States v. Arvizu, 534 U.S. 266, 277 (2002).  In fact, reasonable suspicion may exist “even 
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if it is more likely than not that the individual is not involved in any illegality.”  United 

States v. Albert, 579 F.3d 1188, 1197 (10th Cir. 2009).  The courts should defer to 

reasonable inferences made by police officers considering their experience in assessing the 

presence of reasonable suspicion.  Arvizu at 273-74.  Even a mistake of fact can support an 

officer’s basis for a stop or frisk so long as any mistakes are objectively reasonable.  Heien 

v. North Carolina, 574 U.S. 54, 57, 60 (2014).   

The Tenth Circuit Court of Appeals considered a similar Terry frisk in United States 

v. Harris, 313 F.3d 1228 (10th Cir. 2002).  In Harris, an officer was called out to address 

a couple of individuals suspected of possessing marijuana. The officer arrived and noticed 

an odor of marijuana and found the suspects to be unresponsive to the officer’s request to 

provide identification.  After noticing that one suspect was acting nervous, he asked the 

suspect to remove his hands from his pockets.  When the suspect refused, the officer 

detained and frisked the individual, finding contraband.  Id. at 1231-32.  The Harris court 

found that officer’s detention and frisk search to be lawful, noting the suspect’s “nervous 

and evasive behavior” to be a pertinent factor.  Id. at 1236.  “However, [the court] 

believe[d] the more important factor [was] that [the suspect] refused to take his hands out 

of his pockets after Officer Allen requested that he do so… when [the suspect] refused to 

remove his hands, Officer Allen was reasonably justified in believing that Defendant might 

be armed and dangerous.”  Id.    

In this case, Comanche Tribal Police officers were dispatched to the casino with a 

dangerous shooting fresh on their minds.  They had information from casino personnel that 

a suspect, who had entered the casino with a concealed firearm six days earlier, was now 
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back.  After conferring with casino security and surveillance officials to confirm initial 

dispatch information, officers approached Portillo who was already seated at a slot machine 

and began a conversation.  It is important to note that no Fourth Amendment search or 

seizure took place until after Portillo twice reached for his pockets right after being asked 

to keep his hands out of his pockets.  By that point, the totality of the circumstances 

amounted to a reasonable suspicion that Portillo may have a concealed weapon.  The 

important circumstances in this case are similar to those involved in the Harris case.  

However, the information which Officer Harjo had at hand presented a more serious and 

compelling circumstance than was present in Harris.   Officer Harjo was responding to 

information regarding a weapons offense as opposed to a minor drug offense.  Also, 

Portillo did not just refuse to remove his hands, he persisted in going towards his pockets.  

Given the entirety of the situation, Officer Harjo acted based on his experience and 

reasonable discretion in patting Portillo for weapons.   

C. Portillo was not under arrest when he was frisked for weapons.  

Mr. Portillo also suggests that he had effectively been placed under arrest when 

three officers were present for his detention and frisk.  (Doc. 27 at 7).  Portillo points to 

Morris v. Noe, 672 F.3d 1185, 1192 (10th Cir. 2012), to suggest that the Terry detention 

had been transformed into an arrest requiring a showing of probable cause.  However, the 

Morris court cited to United States v. Melendez-Garcia, 28 F.3d 1046, 1052 (10th Cir. 

1994) to note that the “use of firearms, handcuffs, and other forceful techniques does 

not necessarily transform a Terry detention into a full custodial arrest.”  Morris, 672 F.3d 

at 1192.  However, none of those elements were present in the instant case.  First, 
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Officers Pueblo and Love did not touch Portillo until after the firearm was located.  They 

stood by as Officer Harjo handled the interaction with Portillo.  None of the officers 

brandished their firearms during this interaction.  Furthermore, Portillo was not 

handcuffed until after his pistol was found.  In fact, no unusually forceful techniques 

were used to detain Portillo.  Portillo was not arrested until after the pistol was 

confiscated from his waistband.   

II. The defendant’s statements and other physical evidence should not be 
suppressed. 

Mr. Portillo’s claim for suppression of his statements and drug evidence hinges upon 

the legality of the initial Terry frisk which yielded the firearm.  (Doc. 27 at 8).  Since the 

Terry frisk was based on a valid reasonable suspicion of criminal activity, suppression is 

not warranted.   

CONCLUSION 

 For the foregoing reasons, this Court should deny the defendant’s motion to 

suppress. 

 Respectfully submitted, 
 
 ROBERT J. TROESTER 
 Acting United States Attorney 
 
 
 s/ Daniel Gridley 
 Oklahoma Bar No. 17501 
     Assistant U.S. Attorney 
 210 W. Park Avenue, Suite 400 
 Oklahoma City, Oklahoma 73102 
 (405) 553-8700 (office) 
 (405) 553-8888 (fax) 
 daniel.gridley.jr@usdoj.gov  
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Certificate of Service 

 This is to certify that on December 9, 2021, I electronically transmitted the attached 
document to the Clerk of Court using the ECF System for filing and transmittal of a Notice 
of Docket Activity to the following ECF registrants: 
 

David Autry, Counsel for Jermaine Lucas Portillo. 
 
       s/ Daniel Gridley  
 Assistant U.S. Attorney 
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