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INTRODUCTION 

Plaintiffs are sixty-seven former members of the Saginaw Chippewa Indian Tribe of 

Michigan (“the Tribe”) who were disenrolled from the Tribe under Tribal law.  Plaintiffs claim 

that a statute entitled the Saginaw Chippewa Indian Tribe of Michigan Distribution of Judgment 

Funds Act (“the Funds Act”) both prohibits the Tribe from disenrolling Plaintiffs and legally 

obligates the Assistant Secretary–Indian Affairs (“AS-IA”) to mandate that the Tribe reinstate 

Plaintiffs as members.  In a final agency action issued on January 30, 2020 (“AS-IA Decision” or 

“Decision”), the AS-IA determined that 1) the Funds Act neither required nor otherwise 

authorized the AS-IA to take any action with regard to tribal membership matters, and that 2) the 

AS-IA similarly lacked authority outside of the Funds Act to take Plaintiffs’ requested action.  

Plaintiffs challenge the Decision as arbitrary and capricious in violation of the Administrative 

Procedure Act (“APA”). 

Plaintiffs are incorrect.  The AS-IA issued a well-reasoned and fully supported Decision 

examining and explaining why neither the plain language of the Funds Act nor the statute’s 

legislative history authorizes federal intrusion into intra-tribal affairs.  The AS-IA properly 

limited her analysis to the specific federal statute at issue and made no determinations regarding 

Plaintiffs’ eligibility for enrollment under Tribal law, which involve questions outside the scope 

and authority of the Funds Act.  Federal Defendants are entitled to summary judgment on all 

claims. 

BACKGROUND  

I. Historical background and Indian Claims Commission judgments  

The Tribe organized in 1937 under the Indian Reorganization Act, 25 U.S.C. § 5101, a 

federal statute which provided mechanisms through which Indian tribes could enact governing 

constitutions and compile membership rolls.  AS-IA Decision at 3 (AR-001846).  The Tribe’s 
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1937 Constitution limited eligibility for membership to residents of the Isabella Reservation 

(located in central Michigan) who were named on, or were descendants of someone named on, 

three tribal census rolls from 1883, 1885, and 1891.  Id.  However, most of the descendants of 

the historic Chippewa Indian Tribe had been listed on rolls from 1871 and 1872, not the three 

listed in the 1937 Constitution.  Id.; SOR at 4 (AR-001338).1 

Both the Tribe and unenrolled descendants of the Chippewa submitted claims to the 

Indian Claims Commission (“ICC”), seeking damages based on the loss of lands.  AS-IA 

Decision at 4 (AR-001847).2  The ICC awarded judgments to the Chippewa Indians, which were 

paid out in two phases.  Id.; Pet’r’s Oct. 29, 2016 Request, Ex. 31 at 3 (AR-000883).3  The 

Bureau of Indian Affairs (“BIA”) distributed the first phase to all descendants of the signatories 

to the 1855 Treaty With the Chippewa, Saginaw, Etc., about eighty percent of whom were not 

enrolled in the Tribe.  AS-IA Decision at 4 (AR-001847); Pet’r’s Feb. 5, 2019 Request, Ex. 26 

(AR-000710- AR-000714). 

Meanwhile, the Tribe worked with the Michigan congressional delegation to draft a bill 

that would distribute all remaining funds to the Tribe.  AS-IA Decision at 5 (AR-001848); see 

also H.R. 5960, 98th Cong. (June 28, 1984) (AR-000732- AR-000737).  The BIA (and non-

enrolled descendants) objected, believing that the recipients of the first distribution were entitled 

to share in the second distribution.  AS-IA Decision at 5 (AR-001848); Pet’r’s Feb. 5, 2019 

Request, Ex. 35 at 7-10 (AR-000930- AR-000933).  The Tribal Council subsequently passed 

                                                      
1 SOR; Pet’r’s Oct. 29, 2016 Request; and Pet’r’s Feb. 5, 2019 Request are documents that were 

submitted to Interior during the administrative proceedings. 
2  See also Saginaw Chippewa Indian Tribe v. United States, 22 Ind. Cl. Comm. 504 (1970); 

Saginaw Chippewa Indian Tribe v. United States, 27 Ind. Cl. Comm. 59 (1972). 
3  See also Strong v. United States, 42 Ind. Cl. Comm. 346 (Ind. Cl. Comm. 1978); Strong v. 

United States, 219 Ct. Cl. 719 (Ct. Cl. 1979); Saginaw Chippewa Indian Tribe v. United States, 

207 Ct. Cl. 960 (Ct. Cl. 1975). 
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Resolution L&O-03-85, approving proposed amendments to the Tribe’s Constitution that would 

expand the Tribe’s membership by removing the reservation residency requirement, thus 

extending eligibility to many of the non-enrolled descendants who sought to share in the second 

judgment distribution.  AS-IA Decision at 5 (AR-001848); Pet’r’s Feb. 5, 2019 Request, Ex. 30 

at 94 (AR-000835).  The proposed constitutional amendments did not, however, change the 

requirement from the 1937 Constitution that descendants be from the 1883, 1885, or 1891 tribal 

census rolls in order to qualify for Tribal membership.  AS-IA Decision at 5 (AR-001848).   

Following the passage of Tribal Council Resolution L&O-03-85, Congress amended the 

bill to make distribution of all judgment funds to the Tribe contingent on the Tribe’s ratifying the 

proposed constitutional amendments approved by the Council, and established an eighteen-

month open enrollment period for people newly eligible for membership.  AS-IA Decision at 6 

(AR-001849); Pet’r’s Feb. 5, 2019 Request, Ex. 32 (AR-000891-AR-000900).  The BIA 

supported the bill as amended.  AS-IA Decision at 6 (AR-001849); Pet’r’s Feb. 5, 2019 Request, 

Ex. 34 at 9-11 (AR-000920-AR-000922).  

II. The Judgment Funds Act 

On June 30, 1986, Congress enacted the Saginaw Chippewa Indian Tribe of Michigan 

Distribution of Judgment Funds Act of 1986, Pub. L. No. 99-346, 100 Stat. 674 (“Judgment 

Funds Act” or “Funds Act”).  Section 3 of the Funds Act requires the Tribe to establish an 

Investment Fund, into which the judgment funds would be deposited.   

SEC. 3.  

(a)(1) The tribe, through the Tribal Council, shall establish a trust fund for the benefit of the 

tribe which shall be known as the “Investment Fund.” The principal of the Investment Fund 

shall consist of —(A) the funds transferred by the Secretary to the Tribal Council pursuant 

to section 5(a), . . .  

(2) The Tribal Council shall be the trustee of the Investment Fund and shall administer the 

Investment Fund in accordance with the provisions of this Act.  The principal of the 

Investment Fund shall be used exclusively for investments or expenditures which the Tribal 
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Council determines —(A) are reasonably related to —(i) economic development beneficial 

to the tribe, (or) (ii) the development of tribal resources, or (B) are otherwise financially 

beneficial to the tribe. 

 

100 Stat. at 674-75 (AR-001234-AR-001235) (emphasis added). 

Section 4 provides that the Tribe may adopt any of the constitutional amendments approved 

in Tribal Council Resolution L&O-03-85, but prohibits any additional amendments for an 18-

month period. 

SEC. 4.  

(a) Notwithstanding any other provision of law, the Tribal Council may call a tribal 

election and, pursuant to such election, the tribe may adopt (without the approval of the 

Secretary) any amendments to the constitution of the tribe which were approved by the 

Tribal Council on April 15, 1985, in resolution L and O–03–85. 

(b) Any amendments to the constitution of the tribe other than the amendments referred to 

in subsection (a) may only be adopted in accordance with the provisions of such 

constitution and applicable Federal law and may not be adopted before the date that is 18 

months after the date on which the amendments referred to in subsection (a) are adopted 

and ratified by the qualified voting members of the tribe. 

 

Id. at 676 (AR-001236). 

 

Section 5(a) of the Funds Act provides that if the Tribe ratified the constitutional 

amendments expanding tribal membership, then the Secretary would transfer all the judgment 

funds to the Tribe necessary to establish the Investment Fund.  

SEC. 5. (a) The Secretary shall transfer the funds described in section 2 (which have not 

previously been transferred to the Tribal Council under section 8(a) to the Tribal Council 

by no later than the date that is 60 days after the date on which the Secretary receives written 

notice of the adoption by the Tribal Council (in accordance with the constitution and bylaws 

of the tribe) of a resolution requesting the Secretary to make the transfer under this 

subsection if the amendments to the constitution of the tribe referred to in section 4(a) are 

adopted and ratified by the qualified voting members of the tribe (within the meaning of 

such constitution). 

 

Id. at 677 (AR-001237). 

 

Section 5(b)(2) contains the enforcement provision of the Funds Act.  

(2) The Secretary may take such action as the Secretary may determine to be necessary and 

appropriate to enforce the requirements of this Act. After notice and hearing, the Secretary 
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may take such action as the Secretary may determine to be necessary and appropriate to 

assume administration of the Investment Fund if it is determined that the Tribal Council 

has materially failed to administer the Investment Fund in accordance with the 

requirements of this Act. The Secretary shall provide whatever assistance may be necessary 

to the Tribal Council to correct any such deficiencies prior to any proposed Secretarial 

assumption of the administration of the Investment Fund and immediately thereafter, if 

necessary. The Secretary's assumption of the administration of the Investment Fund shall 

not exceed a period of 6 months. 

 

Id. 

Section 9 of the Funds Act includes a nondiscrimination mandate to ensure that any 

person enrolled pursuant to the expanded membership provisions, including members not 

residing on the reservation, would be equally entitled to the services and programs funded by the 

judgment proceeds in the Investment Fund as those enrolled in the Tribe prior to 1986.  

SEC. 9. (a) Any distribution or expenditure of the income of the Investment Fund, and any 

program or activity funded, in whole or in part, by the principal or income of the Investment 

Fund, shall not discriminate against — 

(1) individuals who become members of the tribe after the date on which the amendments to 

the constitution of the tribe referred to in section 4(a) are adopted and ratified by the qualified 

voting members of the tribe (within the meaning of such constitution), or 

(2) members of the tribe who do not reside on the reservation of the tribe. 

 

Id. at 679 (AR-001239). 

 

III. Tribal actions after the enactment of the Funds Act 

After Congress passed the Funds Act, the Tribe adopted and ratified the constitutional 

amendments.  AS-IA Decision at 7 (AR-001850); Pet’r’s Feb. 5, 2019 Request at 35 (AR-

001216). The relevant Constitutional Amendments provided:  

ARTICLE III - MEMBERSHIP 

SECTION I. Membership of the Saginaw Chippewa Indian Tribe shall consist of: 

 

a.) All persons whose names appeared on any of the following rolls: 

(I) November 10, 1883; 

(2) November 13, 1885; 

(3) November 7, 1891; or 

(4) December I 0, 1982. 
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b.) All children of at least one-quarter degree Indian blood born to any member of the 

Saginaw Chippewa Indian Tribe of Michigan. 

 

c.) All descendants of persons whose names appear on any rolls enumerated in subsection 

(a) of this section who are at least one quarter degree Indian blood born prior to or within 

one year of the effective date of approval of this Amended Constitution by the Secretary 

of lnterior; provided that such descendants duly apply for membership in the Saginaw 

Chippewa Indian Tribe of Michigan within 18 months of the effective date of amended 

Constitution. 

 

1986 Amended Constitution (AR-000098) (“1986 Amended Constitution”). 
 

The Tribe, under BIA’s guidance, enrolled new members under the amended membership 

criteria, in including individuals who were only collateral, not lineal, descendants of the 

constitutional base rolls.  AS-IA Decision at 7-8 (AR-001850-AR-001851) (noting that the 

Tribe’s 1986 Amended Constitution made “[a]ll descendants of persons whose names appear on 

any rolls enumerated” on the 1883, 1885, 1891, or 1982 rolls” eligible for tribal membership).  

As Plaintiffs explained during the administrative proceedings, “[a] lineal descendant is a person 

who is in direct line to an ancestor, such as a child, grandchild, or great-grandchild.  A collateral 

descendant is someone who descends from the line of a brother, sister, aunt or uncle.”  SOR at 3 

n.14 (AR-001337).  Plaintiffs contend that approximately 800 individuals were ultimately 

enrolled, including Plaintiffs or their parents.  Pls.’ Mem. of Law in Supp. of Mot. for Summ. J. 

at 13, ECF No. 21 (“Pls.’ Br.”).  

Several decades after Congress passed the Funds Act, the Tribe sought to disenroll all 

collateral descendants of the 1883, 1885, or 1891 tribal census rolls on the grounds that the 

membership provisions of Section 1(c) of the Tribe’s 1986 Amended Constitution were limited 

to lineal descendants.  AS-IA Decision at 9-10 (AR-001852-AR-001853); Pet’r’s Feb. 5, 2019 

Request at 7 (AR-001188); Tribe’s Response Br. at 6 (AR-001828); Resolution L&O-03-85 

(AR-000098).  In 2013, the Tribe’s Court of Appeals ruled that the Tribe’s Constitution 

“contemplates only the enrollment of lineal descendants, and does not permit the enrollment of 
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persons on the basis that they are collaterally related to persons named in the enumerated base 

rolls.”  Kequom v. Atwell, Case No. 12-CA-1051, at 1 (Court of Appeals for the Saginaw 

Chippewa Tribe, Aug. 27, 2013) (AR-000132-AR-000140).  On that authority, the Tribe 

disenrolled individuals who failed to meet the constitutional criteria for membership.  AS-IA 

Decision at 10 (AR-001853); SOR at 14 (AR-001348).  Because Plaintiffs traced their lineage 

collaterally, they were disenrolled from the Tribe.  Compl. ¶¶ 54-55, ECF. No. 3. 

IV. Procedural history  

 

 In July 2015, Plaintiffs sent a letter requesting assistance from BIA regarding the Tribe’s 

disenrollment actions.  AS-IA Decision at 10 (AR-001853).  Subsequently, Plaintiffs met with 

officials from the Department of the Interior (“Interior”) to discuss the issues raised in their July 

15 letter.  AS-IA Decision at 10 (AR-001853); SOR at 15 (AR-001349).  In October 2016, 

Plaintiffs submitted a written request asking BIA to order the Tribe to stop all pending 

disenrollment actions and restore the membership of any individuals disenrolled on the basis of 

collateral descendancy. Oct. 19, 2016 Req. for Assistance Pet. (AR-000001-AR-000050).  

Plaintiffs again met with Interior in 2016 and 2017 regarding their request.  AS-IA Decision at 

10-11 (AR-001853-AR-001854); SOR at 15-16 (AR-001349-AR-001350).  

 In 2018, Plaintiffs filed suit in this Court.  See Cavazos v. Zinke, No. 18-891 (CKK), 

2019 WL 121210 (D.D.C. Jan. 7, 2019).   Plaintiffs sought to compel Interior to respond to their 

request and to enforce the alleged requirements of the Funds Act.  Id. at *1.  The Court dismissed 

the complaint because Plaintiffs failed to exhaust their administrative remedies.  Id. at *7.    

V. The AS-IA Decision  

 After the dismissal of Plaintiffs’ lawsuit, Plaintiffs pursued relief in accordance with 

Interior regulations at 25 C.F.R. Part 2, which culminated with Plaintiffs appealing to the AS-IA 
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on March 4, 2019.  AS-IA Decision at 11 (AR-001854); Notice of Appeal (AR-001316-AR-

001331).  In April 2019, the AS-IA issued an order identifying the following questions to be 

briefed by both Plaintiffs and the Tribe as an interested party: 

1.  Did the Funds Act mandate the specific Plaintiffs’ enrollment in the 

Tribe? 

2.  Does the Funds Act vest Interior with either mandatory or discretionary 

authority to either protect the Plaintiffs’ from disenrollment from the Tribe 

or order Plaintiffs’ reenrollment in the Tribe (as applicable)? 

3.  If the Act only vests Interior with discretionary authority, what legal and 

equitable factors should the Secretary consider when deciding whether to 

exercise that authority? 

4.  Did the Tribe’s disenrollment process deny Plaintiffs’ due process and/or 

equal protection under Federal law? 

 

AS-IA Decision at 11 (AR-001854); Scheduling Order (AR-001650-AR-001653).  The AS-IA 

also invited briefing on additional issues that the parties wanted to present.  AS-IA Decision at 

11 (AR-001854). 

After reviewing the documentation and arguments provided by Plaintiffs and the Tribe, 

the AS-IA issued a final agency action making two key findings.  First, AS-IA found no basis in 

the Funds Act for intervening on Plaintiffs’ behalf to protect their membership in the Tribe.  The 

AS-IA explained that Interior only has authority to bring an enforcement action against the Tribe 

when a requirement of the Funds Act has been violated.  AS-IA Decision at 13-14 (AR-001856-

AR-001857) (“[Section 5(b)] plainly permits the Secretary to take enforcement actions on a 

discretionary basis, but only under narrow circumstances where a requirement of the Act has 

been violated.”).  Since Plaintiffs’ ongoing enrollment is not a requirement of the Act, the AS-IA 

has no authority under the Funds Act to take any action with respect to Plaintiffs’ enrollment in 

the Tribe.  Second, the AS-IA found that the Tribe’s disenrollment actions did not violate the 

nondiscrimination mandate of Section 9(a) of the Funds Act.  AS-IA Decision at 17-18 (AR-

001860- AR-001861).  Thus, the AS-IA rejected Plaintiffs’ request that Interior enjoin the Tribe 
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from further disenrollments or otherwise mandate that Plaintiffs be re-enrolled in the Tribe.  AS-

IA Decision at 20 (AR-001863). 

VI. The current litigation 

 Plaintiffs’ complaint asserts two causes of action.  The first cause of action claims that 

the AS-IA Decision violates Federal Defendants’ alleged mandatory duty to enforce the Funds 

Act.  Compl. for Declaratory & Injunctive Relief ¶¶ 90-104, ECF No. 3 (“Compl.”).  The second 

cause of action alleges that the AS-IA’s interpretation of the Funds Act is arbitrary, capricious, 

and an abuse of discretion, because it is contrary to the statutory text and purpose.  Id. ¶¶ 105-

112.  

STANDARD OF REVIEW 

I. Administrative Procedure Act 

Plaintiffs bring this action under the (“APA”), 5 U.S.C. §§ 551-559.  Compl. ¶ 1.  “Under 

the familiar standards of the APA, [a court] must ‘set aside agency action’ that is ‘arbitrary, 

capricious, an abuse of discretion, or otherwise not in accordance with law.’”  Baystate Franklin 

Med. Ctr. v. Azar, 950 F.3d 84, 89 (D.C. Cir. 2020) (quoting 5 U.S.C. § 706(2)(A)).   

An agency’s action is arbitrary and capricious “if the agency has relied on factors 

which Congress has not intended it to consider, entirely failed to consider an 

important aspect of the problem, offered an explanation for its decision that runs 

counter to the evidence before [it], or is so implausible that it could not be ascribed 

to a difference in view or the product of agency expertise.” 

Id. (quoting Motor Vehicle Mfrs. Ass’n v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43 

(1983)).  Crucially, however, the “scope of review under the ‘arbitrary and capricious’ standard 

is narrow and a court is not to substitute its judgment for that of the agency.”  Id. (quoting Motor 

Vehicle Mfrs. Ass’n, 463 U.S. at 43). 

II. Statutory Interpretation 
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Plaintiffs challenge the agency’s interpretation of a statute.  Therefore, under Chevron, 

U.S.A., Inc. v. Nat. Res. Def. Council, 467 U.S. 837 (1984), this Court should consider “whether 

the agency’s construction of the statute is faithful to its plain meaning, or, if the statute has no 

plain meaning, whether the agency’s interpretation ‘is based on a permissible construction of the 

statute.’” Baystate Franklin Med. Ctr. v. Azar, 950 F.3d 84, 92 (D.C. Cir. 2020) (quoting Arent v. 

Shalala, 70 F.3d 610, 615 (D.C. Cir. 1995)).   

Under the Chevron two-step framework, we first consider “whether Congress has 

directly spoken to the precise question at issue.” If Congress’s intent is clear, “the 

court, as well as the agency, must give effect to the unambiguously expressed intent 

of Congress.” If “Congress has not directly addressed the precise question at issue,” 

however, we proceed to step two and will uphold the [agency’s] interpretation if it 

is “based on a permissible construction of the statute.” 

Id. (quoting Chevron, 467 U.S. at 842–43; internal citations omitted); see also Judulang v. 

Holder, 565 U.S. 42, 52 n.7 (2011) (noting that the Court’s analysis under the APA and Chevron 

step two is “the same” in that both ask whether the agency’s decision was arbitrary and 

capricious). 

If the Court were to conclude from a review of the administrative record that Interior’s 

Decision was arbitrary or capricious, the remedy would be to remand the matter for agency 

reconsideration.  Vt. Yankee Nuclear Power Corp. v. Nat. Res. Def. Council, 435 U.S. 519, 549 

(1978). 

ARGUMENT 

 

Plaintiffs claim that the Funds Act provides Interior with authority to intervene in this 

tribal membership dispute and ensure that Plaintiffs remain tribal members.  But an examination 

of the plain text of the Funds Act shows that the statute does not authorize Interior’s intervention 

in membership matters.  The Funds Act permits Interior to take enforcement actions on a 

discretionary basis, but only under the narrow circumstances where a requirement of the Act has 
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been violated.  Plaintiffs fail to establish that their perpetual enrollment in the Tribe is an 

enforceable requirement of the Act.  Nor can Plaintiffs show that Interior has a duty to intervene 

under the nondiscrimination mandate in the Funds Act.  Even if the Court were to find any 

ambiguity regarding the requirements of the Funds Act and the Secretary’s authority to act, 

Interior’s interpretation is reasonable and entitled to deference under step two of the Chevron 

test. 

Plaintiffs’ claims still fail even if the Funds Act authorized Secretarial intervention here. 

Interior’s enforcement authority is discretionary and cannot be compelled under the APA. 

Because the Funds Act provides Interior only with discretionary enforcement authority, Interior’s 

Decision not to take enforcement action against the Tribe is also presumptively unreviewable. 

Further, Plaintiffs cannot show that the Funds Act requires Interior to usurp the Tribal Court’s 

authority to interpret Tribal law or that the Decision represents an arbitrary and capricious 

change in agency policy.  Finally, Plaintiffs have made no showing that they are entitled to the 

extraordinary relief of an order directing Interior to require that the Tribe reinstate Plaintiffs’ 

tribal membership.  Plaintiffs are not entitled to relief outside the scope of the APA. 

I. The Funds Act does not authorize Interior to intervene in this membership 

dispute 

 

A. Plaintiffs’ ongoing enrollment in the Tribe is not an enforceable requirement 

of the Funds Act 

 

 Plaintiffs argue that Interior has authority under the Funds Act to intervene on their 

behalf and reinstate their membership in the Tribe.  See Pls.’ Br. at 23-24, 35-40.  However, as 

the Decision explained, the Funds Act only provides Interior authority to bring an enforcement 

action against the Tribe when a requirement of the Funds Act has been violated.  AS-IA Decision 

at 13 (AR-001856).  Specifically, Section 5(b)(2) of the Funds Act provides that the “Secretary 
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may take such action as the Secretary may determine to be necessary and appropriate to enforce 

the requirements of this Act” (emphasis added).  Plaintiffs must “therefore establish that their 

enrollment is a requirement of the Act as a condition precedent for triggering the Secretary’s 

discretionary authority under Section 5(b)(2).”  AS-IA Decision at 14 (AR-001857).  But 

Plaintiffs cannot meet that burden.   

 Plaintiffs cite a combination of Funds Act sections to argue that Interior is required to 

protect them from disenrollment and restore their membership rights.  See, e.g., Pls.’ Br. at 35. 

However, Plaintiffs’ reading of the Act cannot be squared with the plain language of the statute.  

For example, Plaintiffs point to Section 4 of the Funds Act, id. at 35, which gives the Tribe the 

option to amend its Constitution, opening membership to “[a]ll descendants of persons whose 

names appear on [1883; 1885; 1891; or 1982] rolls . . . who are at least one-quarter degree Indian 

blood born . . . provided that such descendants duly apply for membership in the Saginaw 

Chippewa Indian Tribe of Michigan within 18 months of the effective date of amended 

Constitution.”  AS-IA Decision at 8 (AR-001851) (quoting the Resolution L&O-03-85 (AR-

000560)).  Section 4 provides: 

(a) Notwithstanding any other provision of law, the Tribal Council may call a tribal 

election and, pursuant to such election, the tribe may adopt (without the approval 

of the Secretary) any amendments to the constitution of the tribe which were 

approved by the Tribal Council on April 15, 1985, in resolution L and O–03–85. 

 (b) Any amendments to the constitution of the tribe other than the amendments 

referred to in subsection (a) may only be adopted in accordance with the provisions 

of such constitution and applicable Federal law and may not be adopted before the 

date that is 18 months after the date on which the amendments referred to in 

subsection (a) are adopted and ratified by the qualified voting members of the tribe. 

100 Stat. at 676 (AR-001236) (emphasis added).  

Plaintiffs claim that Section 4(a) “demonstrate[s] that Congress expected the Secretary to 

protect the Funds Act Enrollees from disenfranchisement and would act swiftly and decisively to 
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safeguard the Funds Act Enrollees facing discriminatory expulsion from the Tribe.”  Pls.’ Br. at 

35.  However, Section 4 contains no prohibitions on disenrollment nor does it require Interior to 

intervene on behalf of Plaintiffs with regard to membership matters.  Section 4(b) prohibited the 

Tribe from enacting additional amendments to the Constitution for an eighteen-month period 

upon adoption of the amendments discussed in Section 4(a).  AS-IA Decision at 14 (AR-

001857).  But as the AS-IA explained, this provision does not impose any permanent prohibition 

on constitutional amendments affecting membership and enrollment.  Id. 

Likewise, Section 5 does nothing to support Plaintiffs’ argument.  See Pls.’ Br. at 35-39.  

Section 5(a) conditions the initial transfer of funds on the Tribe’s adoption of the 1986 

amendments to its constitution.  It provides: 

(a) The Secretary shall transfer the funds . . . to the Tribal Council by not later than 

the date that is 60 days after the date on which the Secretary receives written notice 

of the adoption by the Tribal Council (in accordance with the constitution and 

bylaws of the tribe) of a resolution requesting the Secretary to make the transfer 

under this subsection if the amendments to the constitution of the tribe referred to 

in section 4(a) are adopted and ratified by the qualified voting members of the tribe 

(within the meaning of such constitution). 

100 Stat. at 677 (AR-001237) (emphasis added).  As the AS-IA explained, “Section 5(a) sets up 

a precondition on the part of the Tribe, but not one based on a membership requirement.”  AS-IA 

Decision at 14 (AR-001857).  Instead: 

Section 5(a) conditions the transfer of funds merely upon the Tribe’s ratification of the 

constitutional amendments contained in the 1985 Resolution, not upon the enrollment of 

any individuals or a particular interpretation of the Tribe’s membership criteria . . . Here, 

the Tribe disenrolled [Plaintiffs] upon determining that they were ineligible for 

membership under the Amended Constitution.  Nothing in Section 5(a) prevents the Tribe 

from taking such action. 

 

Id.  That is, Section 5(a) does not require anything of the Tribe, or Interior, after the Tribe 

ratified the applicable constitutional provisions, full stop.  Congress could have conditioned the 

transfer of funds on the perpetual enrollment of a particular class of individuals, or prescribed 
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any number of other requirements, but did not do so here.  Section 5(a) therefore does not 

prescribe ongoing responsibilities to Interior in any aspect of Tribal membership.  See AS-IA 

Decision at 16 (AR-001859).  

 Similarly, Section 5(b), which contains the Funds Act’s enforcement provisions, does not 

aid Plaintiffs in arguing that Interior can intervene and mandate their re-enrollment in the Tribe. 

See AS-IA Decision at 15 (AR-001858).  Section 5(b) provides:  

(b)(1) Notwithstanding any other provision of law, the approval of the Secretary for any 

payment or distribution from the principal or income of the Investment Fund, after the 

transfer of funds pursuant to subsection (a), shall not be required and the Secretary shall 

have no trust responsibility for the investment, supervision, administration, or expenditure 

of the principal or income of the Investment Fund. 

(2) The Secretary may take such action as the Secretary may determine to be necessary and 

appropriate to enforce the requirements of this Act. After notice and hearing, the Secretary 

may take such action as the Secretary may determine to be necessary and appropriate to 

assume administration of the Investment Fund if it is determined that the Tribal Council 

has materially failed to administer the Investment Fund in accordance with the 

requirements of this Act. The Secretary shall provide whatever assistance may be necessary 

to the Tribal Council to correct any such deficiencies prior to any proposed Secretarial 

assumption of the administration of the Investment Fund and immediately thereafter, if 

necessary. The Secretary's assumption of the administration of the Investment Fund shall 

not exceed a period of 6 months. 

 

100 Stat. at 677 (AR-001237) (emphasis added).  Section 5(b)(2) primarily pertains to Interior’s 

discretionary authority to temporarily assume responsibility for the administration of the 

Investment Fund should Interior determine that the Tribal Council has “materially failed” to do 

so itself.   AS-IA Decision at 15 (AR-001858).  This provision means that Interior can “assume 

administration of the Investment Fund if it is determined that the Tribal Council has failed to 

administer the Investment Fund in accordance with the requirements of this Act.”  Id.  But 

Section 5(b) does not pertain to tribal membership matters, which as the AS-IA pointed out “are 

not mentioned in Section 5(b) at all.”  Id. 
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 Because the plain language of the Funds Act does not include a perpetual or ongoing 

enrollment requirement for any individuals, nothing in the Funds Act authorizes Interior to take 

any action regarding this tribal membership dispute.4 

B. The disenrollments do not trigger any duty for Interior to intervene under 

the nondiscrimination provision in Section 9(a) of the Funds Act 

 

Plaintiffs argue that their disenrollments violate the nondiscrimination provision in 

Section 9(a) of the Funds Act.  Pls.’ Br. at 30-33.  Plaintiffs misunderstand the purpose of 

Section 9(a).  See AS-IA Decision at 17-18 (AR-001860- AR-001861). 

Section 9 of the Funds Act provides: 

(a) Any distribution or expenditure of the income of the Investment Fund, and any program 

or activity funded, in whole or in part, by the principal or income of the Investment Fund, 

shall not discriminate against — 

(1) individuals who become members of the tribe after the date on which the amendments 

to the constitution of the tribe referred to in section 4(a) are adopted and ratified by the 

qualified voting members of the tribe (within the meaning of such constitution), or 

(2) members of the tribe who do not reside on the reservation of the tribe.  

   

100 Stat. at 679 (AR-001239).   

Section 9(a) does not guarantee tribal enrollment; it neither says nor implies that the 

Tribe may never disenroll a member.  Rather, the plain meaning of Section 9(a) is to ensure that 

all tribal members have equal access to the benefits of the Investment Fund.  As the AS-IA 

found, 

The plain text of Section 9(a) demonstrates congressional consideration of a scenario in 

which the Tribe amended its membership rules under Section 4(a), received the relevant 

                                                      
4  Plaintiffs also cite to Section 3 in their brief, which requires the Tribal Council to “administer 

the Investment Fund in accordance with the provisions of this Act,” but primarily in the context 

of whether the AS-IA’s enforcement authority was mandatory or discretionary.  See Pls.’ Br. at 

37-39; 100 Stat. at 674-75 (AR-001234-AR-001235).  But they do not claim that this provision, 

by itself, creates and independent requirement of the Funds Act.  See Pls.’ Br. at 30 n.5.  Thus, 

this section is discussed in the enforcement section below.  See infra pp. 27-30. 
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distributions to establish the Investment Fund under 5(a), but then structured Investment 

Fund programs so as to exclude any new enrollees. 

 

AS-IA Decision at 17 (AR-001860).  That is not what Plaintiffs allege to have happened here.  

Plaintiffs do not claim that they are currently tribal members who have suffered discrimination 

as a result of the Tribe’s refusal to allow members who were enrolled pursuant to the 1986 

Amended Constitution to participate in Investment Fund programs.  Plaintiffs concede that the 

Tribal Courts determined that Plaintiffs were properly disenrolled pursuant to Tribal law.  Pls’ 

Brief at 16-17; see AS-IA Decision at 9-10 (AR-001852-AR-001853).  By definition, a person 

who is disenrolled is not a member, and is not entitled to funds or any of the protections in 

Section 9(a).  Therefore, Plaintiffs’ disenrollment does not violate Section 9(a) because their 

removal from the Tribal rolls does not constitute the type of “discrimination” contemplated and 

prohibited by Section 9(a).  See id. at 17, 18 (AR-001861).5  Because Plaintiffs’ disenrollment 

from the Tribe did not violate Section 9(a), Plaintiffs cannot look to this provision as a basis for 

arguing that the Funds Act authorizes Interior’s intervention here.  Id. at 18 (AR-001861) 

(“nothing in the Act authorizes [Interior] to intervene on Petitioners’ behalf with regard to 

membership matters”).   

 Even assuming that disenrollment would somehow constitute discrimination under 

Section 9(a), Plaintiffs’ argument still fails.  The language of Section 9(a) requires Plaintiffs to 

demonstrate they were discriminated against specifically due to having been enrolled “after the 

date on which the amendments to the constitution of the tribe referred to in section 4(a) are 

                                                      
5  Plaintiffs state that the AS-IA took the position that “a policy is discriminatory only if it targets 

every single person in a class, and at the same time does not affect a single individual outside 

that class.”  Pls.’ Br. at 32.  Plaintiffs misunderstand the Decision.  The AS-IA concluded that 

discrimination did not occur because the disenrollment action itself does not constitute 

discrimination for purposes of Section 9(a), not because the disenrollments failed to target every 

person in the descendant group.  See AS-IA Decision at 17-18 (AR-001860-AR-001861).   
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adopted and ratified” or because they “do not reside on the reservation of the tribe.”  But 

Plaintiffs have not demonstrated that they were disenrolled because of their enrollment under the 

1986 Amended Constitution or because they reside off reservation.  See Pls.’ Br. at 31 n.6 

(speculating that the disenrollments occurred because the Tribe “had a financial incentive to 

shrink the pool of recipients”); see also AS-IA Decision at 17-18 (AR-001860-AR-001861).  The 

Tribe has explained that it disenrolled Plaintiffs upon determining a) that the 1986 Constitutional 

Amendments contemplate the enrollment of lineal descendants only, and b) that all collateral 

descendants, including Plaintiffs, should therefore be disenrolled on the basis of mistake.  Id. at 

9, 18 (AR-001852, AR-001861).   

Lastly, Plaintiffs briefly claim that the nondiscrimination protections of Section 9(a) must 

extend to both current and disenrolled members of the Tribe because of Congress’ use of the 

word “individuals” in subsection 9(a)(1).  Pls.’ Br. at 33.  But the mere use of the word 

individuals in this context does not indicate that the Funds Act charges Interior with guaranteeing 

the membership status of all individuals enrolled pursuant to the Funds Act for all-time. 

  Plaintiffs rely on Section 9 to argue that Interior has a mandatory duty to protect their 

membership in the Tribe, but the disenrollment actions against them are not discriminatory acts 

for purposes of Section 9 of the Funds Act.   Interior therefore has no authority under Section 9 

of the Funds Act to intervene in the membership dispute here. 

C. Plaintiffs fail to focus on the plain language of the Funds Act 

There is no ambiguity in the plain language of the Funds Act; no provision authorizes 

Interior to take any action regarding tribal membership.  Plaintiffs seem to realize this, and 

consequently actually spend very little of their brief discussing whether the plain language of the 

Funds Act requires their perpetual enrollment in the Tribe or authorizes Interior to intervene in 
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tribal membership disputes.  See, e.g., Pls.’ Br. at 30 (simply quoting Section 9(a)).  Instead, 

Plaintiffs attempt to create ambiguity where none exists by analyzing the Tribe’s 1986 

Constitution, the Tribe’s historical reading of its own Constitution, the Tribe’s enrollment 

ordinances, and the legislative history and historical context of the Funds Act.  Id. at 24-35.   

As the AS-IA noted, this is not the correct approach to questions of statutory 

interpretation.  See AS-IA Decision at 15 (AR-001858) (citing Citizens for Resp. & Ethics in 

Wash. v. Fed. Election Comm’n, 904 F.3d 1014, 1018 (D.C. Cir. 2018) (courts “will not resort to 

legislative history to cloud a statutory text that is clear”)); see also Davis v. Mich. Dep’t of 

Treasury, 489 U.S. 803, 808 n.3 (1989) (“Legislative history is irrelevant to the interpretation of 

an unambiguous statute.”); Am. Tobacco Co. v. Patterson, 456 U.S. 63, 67 (1982) (“As in all 

cases involving statutory construction, ‘our starting point must be the language employed by 

Congress’ . . . ‘[A]bsent a clearly expressed legislative intention to the contrary, that language 

must ordinarily be regarded as conclusive.).’” (citations omitted)).  By spending so many pages 

of their brief trying to convince the Court to read the Tribe’s Constitution and enrollment actions 

in the way that best serves their interests, Plaintiffs have demonstrated that this case is really 

about a tribal enrollment dispute and tribal law, not the interpretation of a federal statute. See 

Pls.’ Br. 24-30 

II. The AS-IA’s interpretation of the Funds Act is reasonable and entitled to 

deference 

 

As described above, the plain language of the Funds Act does not authorize Interior to 

intervene in the membership dispute between Plaintiffs and the Tribe.  See supra pp. 12-21; see 

also AS-IA Decision at 14 (AR-001857).  Thus, step one of the Chevron analysis is satisfied and 

no further analysis is needed.  However, even if this Court were to determine that the Funds Act 

is ambiguous, the AS-IA’s interpretation is entitled to deference under step two of the Chevron 

Case 1:20-cv-02942-CKK   Document 29   Filed 04/26/21   Page 26 of 45



19 

 

test.  See Confederated Tribes of Grand Ronde Cmty. v. Jewell, 830 F.3d 552, 558 (D.C. Cir. 

2016) (explaining that, under Chevron step two, “we must determine if the agency’s 

interpretation is permissible, and if so, defer to it”); Vill. of Barrington v. Surface Transp. Bd., 

636 F.3d 650, 665 (D.C. Cir. 2011) (noting that the courts’ review at Chevron step two is “highly 

deferential” (citation omitted)).  The AS-IA’s reasoning in the Decision, both with respect to the 

plain language of the Funds Act and its legislative history, was reasonable.  Thus, the Court must 

defer to the AS-IA’s interpretation of the Funds Act.  Nat’l Auto. Dealers Ass’n v. FTC, 864 F. 

Supp. 2d 65, 78 (D.D.C. 2012) (“[A] court may not substitute its own construction of a statutory 

provision for a reasonable interpretation made by the administrator of an agency.” (quoting 

Chevron, 467 U.S. at 844)). 

A. The Decision carries the force of law and should be examined under the 

Chevron framework 

 

Plaintiffs contend that the AS-IA’s interpretation of the Funds Act is not entitled to 

Chevron deference, because it was not the result of a formal adjudication or rulemaking.  See 

Pls.’ Br. 23.  Plaintiffs are incorrect.  Formal adjudication or rulemaking is not a necessary 

prerequisite for Chevron deference.  The Supreme Court has held that “the fact that [an] Agency 

. . . [reaches] its interpretation through means less formal than ‘notice and comment’ 

rulemaking,” see 5 U.S.C. § 553, does not automatically deprive that interpretation of the judicial 

deference otherwise its due.”  Barnhart v. Walton, 535 U.S. 212, 221 (2002).  Here, Chevron 

deference is appropriate in light of “the interstitial nature of the legal question, the related 

expertise of the Agency, the importance of the question to administration of the statute, the 

complexity of that administration, and the careful consideration the Agency has given the 

question over a long period of time. . . .”  Id. at 222.  Because the AS-IA gave due consideration 

to Plaintiffs and the Tribe’s briefs and exhibits submitted during the administrative proceedings 
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below and issued an adjudicative Decision thoroughly explaining its conclusions, enabling the 

Court to issue engage in “meaningful judicial scrutiny,” Chevron supplies the applicable 

standard.  Fox v. Clinton, 684 F.3d 67, 77-78 (D.C. Cir. 2012) (citing Barnhart, 535 U.S. at 221); 

Forest Cty. Potawatomi Cmty. v. United States, 330 F. Supp. 3d 269, 281, 283 (D.D.C. 2018) 

(concluding that Chevron supplied the proper framework for reviewing an AS-IA decision 

involving statutory interpretation when, in making that decision, “the Assistant Secretary 

engage[d] in an informal adjudicatory process, considering the arguments of the parties, 

submissions of interested stakeholders, past Decisions, and the intent of Congress.”).   

Plaintiffs cite to Air Transp. Assoc. of Am., Inc. v. FAA, 921 F.3d 275, 279 (D.C. Cir. 

2019), as support for their argument, but that court did not hold that Chevron deference was 

inapplicable.  921 F.3d 275, 279 (D.C. Cir. 2019).  Rather, the court merely held that the federal 

agency would prevail even if the less deferential standard of Skidmore v. Swift & Co., 323 U.S. 

134 (1944), was applied.  Air Transp. Assoc. of Am., Inc., 921 F.3d at 279.  Nevertheless, even if 

the Court were to determine that the Chevron standard is inapplicable, the AS-IA’s interpretation 

of the Funds Act would prevail with any level of deference.  

B. The Decision reasonably concluded that the Funds Act did not authorize 

Interior’s intervention in this membership dispute 

 

1. The AS-IA’s analysis of the plain language is reasonable  

 

The AS-IA’s analysis of the plain language of the Funds Act is reasonable and entitled to 

deference.  See supra pp. 12-21.  It was proper for the AS-IA to start with a discussion of the 

plain language of the Funds Act.  See id.; see also Food Mktg. Inst. v. Argus Leader Media, 139 

S. Ct. 2356, 2364 (2019) (“In statutory interpretation disputes, a court's proper starting point lies 

in a careful examination of the ordinary meaning and structure of the law itself.”).  After 

reviewing the relevant statutory provisions, including Sections 4, 5, and 9, the AS-IA correctly 
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concluded that no provision of the Funds Act mandates the perpetual enrollment of any specific 

individuals nor requires the Tribe to adopt a particular interpretation of its membership criteria.  

Id. at 14 (AR-001857).  Further, the AS-IA correctly found that the Tribe’s disenrollment actions 

did not “constitute discrimination within the meaning of Section 9(a).”  Id. at 17 (AR-001860).  

Because the Tribe’s actions here did not violate a requirement of the Funds Act, the AS-IA 

properly concluded that Interior has no authority under the Funds Act, or any other federal law, 

to intervene on Plaintiffs’ behalf.  Id. at 13-14 (AR-001856-AR-001857) (explaining why 

Section 5(b)(2) only permits the Secretary to take action, on a discretionary basis, when a 

requirement of the act has been violated).  Further, the AS-IA’s reading of the plain language 

was consistent with the Funds Act’s general purpose, which was to establish an Investment Fund 

for the Tribe, not to grant Interior perpetual oversight authority over the Tribe’s membership 

determinations.  See AS-IA Decision at 14; see also Forest Cty., 330 F. Supp. at 283 (extending 

Chevron deference to an AS-IA Decision because it was “reasonable and consistent with [the 

statute’s] purposes” (quoting Chem. Mfrs. Ass’n v. EPA, 217 F.3d 861, 866 (D.C. Cir. 2000))).  

2. When viewed in the broader context of Congress’ policy of 

promoting Tribal sovereignty, it becomes even more apparent 

that the AS-IA’s analysis of the plain language is reasonable 

Statutory language “cannot be construed in a vaccum.”  Sturgeon v. Frost, 136 U.S. S. Ct. 

1061, 1070 (2016) (quoting Roberts v. Sea-Land Servs., Inc., 566 U.S. 93, 101 (2012)).  When 

the words of the Funds Act are read in the context of Congress’ well-established policy of 

promoting tribal sovereignty, it is apparent that the Funds Act does not provide “any basis for 

intervening in what is a purely tribal matter between [Plaintiffs] and the Tribe.”  AS-IA Decision 

at 12 (AR-001855). 

“The plainness or ambiguity of statutory language is determined by reference to the 

language itself, the specific context in which that language is used, and the broader context of the 
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statute as a whole.”  Robinson v. Shell Oil Co., 519 U.S. 337, 341 (1997).  For decades, courts 

have cautioned against intruding into the affairs of tribal government.  See White Mountain 

Apache Tribe v. Bracker, 448 U.S. 136, 143 (1980) (“The tradition of Indian sovereignty over 

the reservation and tribal members . . . is reflected and encouraged in a number of congressional 

enactments.”); Santa Clara Pueblo v. Martinez, 436 U.S. 49, 71 (1978) (noting “Congress’ 

desire not to intrude needlessly on tribal self-government”); see also Wheeler v. U.S. Dep’t of the 

Interior, 811 F.2d 549, 550-51 (10th Cir. 1987) (“[T]he Cherokee Nation . . . possesses an 

inherent right to self-government that is recognized by legal authorities and supported by federal 

policy . . . [which] limits the authority of the Department to resolve tribal election disputes.”).   

Though Congress is, of course, free to deviate from this position, see White Mountain 

Apache Tribe, 448 U.S. at 143 (“The right of tribal self-government is ultimately dependent on 

and subject to the broad power of Congress.”), the Funds Act is devoid of language indicating 

that Congress has decided to do so here.  See AS-IA Decision at 16 (AR-001859) (“Congress is 

certainly free to explicitly qualify the receipt of benefits to perpetual enrollment of a group of 

people in an Indian Tribe, rather than merely initial enrollment of such individuals.  But contrary 

to Petitioners” arguments, such a requirement is not present in the Act.”).    

When the Funds Act’s absence of language authorizing Interior to intervene in 

membership disputes is viewed in context of Congress’ longstanding policy against needless 

intrusion into intra-tribal affairs, it is clear that there is no ambiguity to be found.  The AS-IA 

Decision’s findings that the Funds Act does not grant Interior the authority to meddle with the 

Tribe’s membership determinations is not only reasonable, but rather, the only permissible way 

to read the statute.  See AS-IA Decision at 12-13 (AR-001856- AR-001857); White Mountain 
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Apache Tribe, 448 U.S. at 143 (explaining that Congress has a “firm federal policy of promoting 

tribal self-sufficiency”). 

3. The AS-IA’s analysis of the legislative history is reasonable 

The AS-IA’s finding that the legislative history does not demonstrate congressional intent 

to make perpetual enrollment of Plaintiffs a requirement of the Funds Act is reasonable and 

entitled to deference.  See AS-IA Decision at 15-16 (AR-001858- AR-001859).  First, given that 

the plain language of the Funds Act does not authorize Interior to intervene in Tribal 

membership disputes, the AS-IA correctly questioned the relevance of the legislative history.  

See id. at 15 (AR-001858) (citing Citizens for Responsibility & Ethics in Wash. v. Fed Election 

Comm 'n, 904 F.3d 1014, 1018 (D.C. Cir. 2018) (courts "will not resort to legislative history to 

cloud a statutory text that is clear”); see also Davis v. Michigan Dep’t of Treasury, 489 U.S. 803, 

808–09 n. 3 (1989) (“Legislative history is irrelevant to the interpretation of an unambiguous 

statute.”).  Nonetheless, the AS-IA examined the legislative history presented by Plaintiffs here 

(Petitioners below) so as to address Plaintiffs’ argument that the Funds Act must be read in the 

context of a “promise” between Congress, Interior, and BIA that all descendants would be 

guaranteed perpetual tribal enrollment.  AS-IA Decision at 15 (AR-001858). 

The AS-IA then reviewed the Senate hearing testimony of then-Tribal Council member 

Alvin Chamberlain, finding that he had represented that “all descendants of at least one-quarter 

degree Indian blood will have the opportunity to apply for membership,” but did not “guarantee 

perpetual tribal enrollment to anyone.”  Id. (quoting AR-000552).  As AS-IA concluded, this 

strongly undercuts Plaintiffs’ argument that the Funds Act must be read as a “promise” to 

guarantee all descendants perpetual tribal enrollment.   Id.  Nothing in the legislative history 

indicates that the Tribe promised all individuals who became eligible for Tribal membership 

under the 1986 Constitutional Amendments that they would be immune from any subsequent 
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changes to membership criteria.  Id. at 15 (AR-001858) (noting that during the 1985 Senate 

hearings, the Tribe did not promise that any specific individuals would forever be members of 

the tribe, “particularly those who the Tribe subsequently concluded did not satisfy the tribal 

enrollment criteria at all” (citing AR-000552)). 

The AS-IA’s discussion of BIA’s testimony to the Senate Committee likewise discredits 

Plaintiffs’ argument that BIA conditioned its approval of the Funds Act on a discrete promise 

from the Tribe that both collateral and lineal descendants would be enrolled under the 1986 

Constitutional amendments.  Pls.’ Br. at 26 (“The [Funds Act’s] drafting history confirms that 

the participants in the debate leading to the [Funds Act’s’ enactment understood ‘[a]ll 

descendants’ to include collateral descendants.”).  As the AS-IA explained, “BIA Assistant 

Secretary Ross Swimmer testified that the BIA now supported the bill because it ‘w[ould] permit 

inclusion on tribal rolls of many additional descendants of the historic tribe,’” not all 

descendants.  AS-IA Decision at 16 (AR-001859).  Contrary to Plaintiffs’ arguments, see Pls.’ 

Br. at 29.  Interior did not speculate that by using the word “additional,” Secretary Swimmer was 

endorsing a lineal descendant understanding of the Tribe’s Constitution.  Rather, the AS-IA 

explained that this testimony demonstrates that BIA was not concerned about protecting any 

particular sub-group of individual descendants, but rather only sought to ensure that a 

“substantial number” or “substantial group” of the descendants would benefit from the monetary 

distributions to the Tribe.  AR-000932; AS-IA Decision at 5-6, 16 (AR-001848-AR-001849, 

AR-001859) (explaining that BIA ultimately decided that it could assent to the Funds Act so 

long as “many additional” individuals would benefit from the distributions, even though “certain 

individuals who are descendants of the historic tribe would be excluded from sharing in the 

judgment funds distributed under S. 1106.” (quoting AR-000921)); see also AR-000922 
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(concluding that “[s]imply because the current tribe may constitute less than some arbitrary 

percentage of descendants of the historic tribe does not, on due reflection, constitute grounds to 

oppose S. 1106 as reported.”).   

Once it was clear that the Funds Act would ensure that a “substantial group” of 

descendants would benefit from distributions, BIA concluded that the facts no longer supported 

per capita distribution to individuals, which was “an exception to the general Bureau policy 

concerning the distribution of judgment funds.”  See AR-000921-922 (setting out the BIA's 

reasons for withdrawing its opposition).  BIA was therefore supportive of the Funds Act as 

enacted.  There is no legislative history suggesting that the BIA expected the Funds Act to 

require, as Plaintiffs suggest, ongoing Interior oversight of Tribal membership. 

Finally, Plaintiffs argue that BIA was only persuaded to support enactment of the Funds 

Act after revisions were made to Section 5(b)(2).  Pls.’ Br. at 11-12.  Plaintiffs claim that the 

legislative history shows that BIA understood Section 5(b)(2) to “require[s] secretarial 

intervention” if the Tribe administers the Investment Fund in a way that discriminated against 

new members.  Id. (citing AR-000921).  However, Plaintiffs’ omission of the full quote here is 

misleading.  BIA interpreted Section 5(b)(2) “to require secretarial intervention only on the 

receipt of verified information that the tribal council has materially failed to administer the 

Investment Fund accordance with the Bill.”  AR-000921 (emphasis added).  The use of the word 

“only” is critical to showing BIA’s understanding that its role would be limited to enforcing 

requirements relating to the administration of the fund, not the enrollment of tribal members.  

See AS-IA Decision at 15, 15 n.96 (AR-001858) (concluding that Section 5(b) enabled Interior 

to step in should the Investment funds be mismanaged, but that it did not represent some kind of  
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“legislative bargain” or promise that Interior would use its enforcement powers under the Funds 

Act to overturn tribal membership determinations).   

Therefore, the AS-IA reasonably determined that the legislative history a) does not 

support Plaintiffs’ arguments that BIA conditioned its approval of the Funds Act on a promise 

from the Tribe that collateral descendants, specifically, would be eligible for enrollment and b) 

does not support Plaintiffs’ arguments that Congress intended to require the perpetual enrollment 

of those descendants.  The AS-IA’s interpretation must be upheld “regardless whether there may 

be other reasonable, or even more reasonable, views.”  Allied Local & Reg’l Mfrs. Caucus v. 

EPA, 215 F.3d 61, 71 (D.C. Cir. 2000).  See also Entergy Corp. v. Riverkeeper, Inc., 556 U.S. 

208, 218 (2009) (the agency’s “view governs if it is a reasonable interpretation of the statute—

not necessarily the only possible interpretation, nor even the interpretation deemed most 

reasonable by the courts”). 

III. Assuming arguendo that the Funds Act authorizes Interior to intervene in Tribal 

membership actions, such authority is discretionary under the APA and cannot 

be compelled 

 Because the AS-IA found that the Funds Act does not require her “to take any action with 

regard to tribal membership as part of whatever enforcement mechanisms Congress did delegate 

to the Department,” she concluded that it was “immaterial for the purposes of this discussion as 

to whether such enforcement authority is mandatory or discretionary.”  AS-IA Decision at 13 

n.89 (AR-001856).  However, assuming arguendo that the Funds Act did authorize Interior 

intervention in Tribal membership, AS-IA examined the scope of that authority.  As she noted, 

the plain language of Section 5(b) provides: 

1) Notwithstanding any other provision of law, the approval of the Secretary for 

any payment or distribution from the principal or income of the Investment Fund, 

after the transfer of funds pursuant to subsection (a), shall not be required and the 

Secretary shall have no trust responsibility for the investment, supervision, 

administration, or expenditure of the principal or income of the Investment Fund. 
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 (2) The Secretary may take such action as the Secretary may determine to be 

necessary and appropriate to enforce the requirements of this Act. After notice and 

hearing, the Secretary may take such action as the Secretary may determine to be 

necessary and appropriate to assume administration of the Investment Fund if it is 

determined that the Tribal Council has materially failed to administer the 

Investment Fund in accordance with the requirements of this Act. The Secretary 

shall provide whatever assistance may be necessary to the Tribal Council to correct 

any such deficiencies prior to any proposed Secretarial assumption of the 

administration of the Investment Fund and immediately thereafter, if necessary. 

The Secretary’s assumption of the administration of the Investment Fund shall not 

exceed a period of 6 months. 

100 Stat. at 677 (AR-001237) (emphases added).  The AS-IA found that the use of the words 

“may” and “shall” in the same paragraph demonstrated Congress’ intent to grant Interior 

discretionary enforcement authority.  AS-IA Decision at 13 n.89 (AR-001856) (noting that “when 

a statutory provision uses both ‘shall’ and ‘may,’ it is a fair inference that the writers intended the 

ordinary distinction” (citing Anglers Conservation Network v. Pritzker, 809 F.3d 664, 671 (D.C. 

Cir. 2016))).   

 Despite the fact that Congress used the word “may” four times in the enforcement 

provision, Plaintiffs argue that the use of the words “shall” and “only” in Sections 9(a), 4(b), and 

3(a)(2) demonstrate Congressional intent to mandate enforcement action and deprive Interior of 

any discretion.  Pls.’ Br. at 36-40.  Such an interpretation cannot be squared away with the plain 

language of those provisions or the applicable canons of statutory construction.  

Even if one were to ignore the fact that Congress used the permissive word “may” four 

times in Section 5(b), other aspects of the plain language of the Funds Act’s enforcement 

provision support a finding that the enforcement language is discretionary.  For example, 

Sections 9(a), 4(b), and 3(a)(2) use “mandatory” language when referencing the obligations of 

the Tribe, not Interior.  See 100 Stat. at 679 (AR-001239) (“Any distribution or expenditure of 

the income of the Investment Fund, and any program or activity funded, in whole or in part, by 

the principal or income of the Investment Fund, shall not discriminate against . . .”); Id. at 676 
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(AR-001236) (“Any amendments to the constitution of the tribe other than the amendments 

referred to in subsection (a) may only be adopted in accordance with the provisions of such 

constitution and applicable Federal law”); Id. at 674 (AR-001234) (“The Tribal Council shall be 

the trustee of the Investment Fund and shall administer the Investment Fund in accordance with 

the provisions of this Act.”).  The Funds Act conditions the distribution of Judgment Funds upon 

the Tribe taking certain actions; of course such language will be mandatory. 

Further, the second sentence of Section 5(b) limits Interior’s ability to take enforcement 

actions to instances where the Tribe has “materially failed” to administer the fund in accordance 

with the requirements of the Funds Act.  See id.; AS-IA Decision at 15 (AR-001858).  Section 

5(b) also uses the mandatory word “shall” to explain that Interior should only take enforcement 

action and assume administration of the Investment Fund after first attempting to help the Tribe 

correct deficiencies in its administration of the investment fund.  100 Stat. at 677 (AR-001237) 

(“The Secretary shall provide whatever assistance may be necessary to the Tribal Council to 

correct any such deficiencies prior to any proposed Secretarial assumption of the administration 

of the Investment Fund and immediately thereafter, if necessary.”).  The fact that Congress 

instructs Interior to exercise caution in invoking its enforcement authority, and to use it only as a 

last resort, further supports the AS-IA’s finding that Section 5(b) is discretionary.  Id. 

Finally, statutory enforcement provisions are presumptively discretionary.  See Chaney, 

470 U.S. at 831 (“[A]n agency’s Decision not to prosecute or enforce, whether through civil or 

criminal process, is a decision generally committed to an agency’s absolute discretion.”); Sierra 

Club v. Jackson (Sierra Club I), 724 F. Supp. 2d 33, 38 (D.D.C. 2010) (finding that, under 

Chaney, there is a “presumption that statutory enforcement provisions are discretionary.”).  This 

Court has found enforcement provisions to be discretionary even when they contain the word 
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“shall.”  See Sierra Club v. Jackson (Sierra Club II), 648 F.3d 848, 856 (D.C. Cir. 2011) (finding 

that the statute at issue, which provided that the agency “shall ‘take such measures, including 

issuance of an order, or seeking injunctive relief, as necessary . . . to prevent the construction or 

modification of a major emitting facility’” was discretionary because there was no guidance to 

the Administrator or to a reviewing court as to “what action is ‘necessary.’”).  This Chaney 

presumption, coupled with Congress’ repeated use of the permissive word “may” in the 

enforcement provision of the Funds Act, Section 5(b), forecloses Plaintiffs argument that 

Congress did not intend to make Interior’s enforcement authority discretionary.  See Sierra Club 

I, 724 F. Supp. 2d at 38. 

IV. Plaintiffs’ 5 U.S.C. § 706(1) claim fails because Interior’s enforcement authority 

under the Funds Act is entirely discretionary 

Plaintiffs’ 5 U.S.C. § 706(1) claim to “compel agency action unlawfully withheld” fails 

because the Funds Act grants the Secretary discretionary authority to act.  See Compl. ¶¶ 11, 88, 

90-104 (First Claim for Relief); Pls.’ Br. at 35.  See also Norton v. S. Utah Wilderness All., 542 

U.S. 55, 64 (2004) (“[A] claim under § 706(1) can proceed only where a plaintiff asserts that an 

agency failed to take a discrete agency action that it is required to take.”); Anglers Conservation 

Network, 809 F.3d at 670 (“Thus, § 706(1) grants judicial review only if a federal agency has a 

‘ministerial or non-discretionary’ duty amounting to ‘a specific, unequivocal command.’” 

(quoting Norton, 542 U.S. at 63-64)).  For the reasons discussed above, the Funds Act does not 

demand that Interior take any specific action against the Tribe within any specific amount of 

time.  See supra pp. 27-30; Norton, 542 U.S. at 65 (noting that a Court cannot direct an agency to 

act under § 706(1) if the agency action is not “demanded by law.”).  Therefore, Federal 

Defendants are entitled to summary judgment on Plaintiffs’ Section 706(1) claim.  Norton, 542 

U.S. at 65. 
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V. Because the Funds Act provides Interior discretionary enforcement authority, 

the AS-IA Decision not to take enforcement action against the Tribe is 

presumptively unreviewable 

Before a court will engage in judicial review of an agency action under the APA, the 

plaintiffs must first show that they have “cleared the hurdle” of APA § 701(a).  Chaney, 470 U.S. 

at 828.  Here, Plaintiffs fail to do so.  Under § 701(a), agency decisions are reviewable “except to 

the extent that—(1) statutes preclude judicial review; or (2) agency action is committed to 

agency discretion by law.”  5 U.S.C. § 701(a).  The Supreme Court has found that an agency’s 

decision not to take an enforcement action falls into the category of actions committed to agency 

discretion, and, thus, is presumptively unreviewable.  Chaney, 470 U.S. at 831-32 (“[A]n agency 

decision not to enforce often involves a complicated balancing of a number of factors which are 

peculiarly within [the agency’s] expertise.”); Citizens for Resp. & Ethics  v. Fed. Election 

Comm’n, 892 F.3d 434, 439 (D.C. Cir. 2018) (explaining that “agency decisions not to institute 

enforcement proceedings” fall under the category of unreviewable actions committed to agency 

discretion (citation omitted)).   

This presumption can be rebutted by a showing that the “substantive statute has provided 

guidelines for the agency to follow in exercising its enforcement powers.”  Sierra Club II, 648 

F.3d at 855 (citation omitted).  “[I]f the statute in question does not ‘give any indication that 

violators must be pursued in every case, or that one particular enforcement strategy must be 

chosen over another’ . . . then enforcement is committed to the agency’s discretion.”  Id. (quoting 

Ass’n of Irritated Residents v. EPA, 494 F.3d 1027, 1033 (D.C. Cir. 2007)); see also id. at 856 

(“Congress can limit an agency’s discretion ‘either by setting substantive priorities, or by 

otherwise circumscribing an agency’s power to discriminate among issues or cases it will 

pursue.’” (quoting Chaney, 470 U.S. at 833)).  Additionally, in cases where an agency’s decision 

not to bring an enforcement action is based on the agency’s interpretation of a statute, the 

Case 1:20-cv-02942-CKK   Document 29   Filed 04/26/21   Page 38 of 45



31 

 

agency’s decision can be “exempt from the presumption of unreviewability” if the agency’s 

decision represents a “general enforcement policy,” as opposed to a “single-shot” decision.  

NAACP v. Trump, 298 F. Supp. 3d 209, 234-35 (D.C. Cir. 2018); see also Crowley Caribbean 

Transp., Inc. v. Peña, 37 F.3d 671, 676-77 (D.C. Cir. 1994) (explaining that for most non-

enforcement decisions, agencies address the question of whether enforcement is necessary “in 

comparatively ad hoc terms inherently implicating its non-reviewable enforcement discretion.”). 

Given that the Funds Act does not require Interior to take any specific action against the 

Tribe and leaves enforcement of the Funds Act to the agency’s discretion, the AS-IA’s decision 

not to take an enforcement action is presumptively unreviewable under the APA.  See Sierra 

Club I, 724 F. Supp. 2d at 39, 40 (finding that statutory language providing that an agency shall 

“take such measures . . . as necessary,” creates “no meaningful standard against which to judge 

the agency's exercise of discretion,” precluding judicial review (quoting Ass’n of Irritated 

Residents, 494 F.3d at 1030)).  Plaintiffs have not shown that the Funds Act indicates that 

Interior is not free to “discriminate among issues or cases it will pursue” or that the Funds Act 

establishes substantive priorities like date-certain deadlines.  See Sierra Club I, 724 F. Supp. at 

38 (explaining that “[s]tatutes can provide these guidelines through, inter alia, a requirement 

‘that all specified action be taken by a date-certain deadline.’” (quoting Sierra Club v. Thomas, 

828 F.2d 783, 791 (D.C. Cir. 1987))).  Additionally, Interior’s action constitutes a discrete, 

singular enforcement action, much like the enforcement action at issue in Crowley.  Compare 

AS-IA Decision at 16 (AR-001859) (finding that Interior did not have the statutory authority 

under the JFA to intervene in this membership dispute) with Crowley, 37 F.3d at 677 (concluding 

that an agency’s decision that a waiver was not needed under the Merchant Marine Act for a 

freight carrier to legally ship its cargo was a single-shot decision). Therefore, Plaintiffs have not 
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rebutted the presumption that this enforcement decision is unreviewable, nor have they shown 

that the presumption is inapplicable, and Federal Defendants are entitled to summary judgment 

under APA § 701(a).  

VI. Plaintiffs’ remaining arguments lack merit 

 Plaintiffs contend that “DOI failed to address Plaintiffs’ central argument that the [Funds 

Act] was intended specifically to affect Tribal membership matters.”  Pls.’ Br. at 21.  Given that 

the AS-IA Decision carefully examined each provision of the Funds Act and concluded that the 

plain language did not authorize Interior’s intervention in this membership dispute, what 

Plaintiffs really seem to take issue with here is Interior’s careful avoidance of opining on 

questions of Tribal law.  Plaintiffs attempt to make two key points with Sections I.A and I.C of 

their brief.  Id. at 24-30, 33-35.  First, Plaintiffs argue that the word “descendants” in the Tribe’s 

1986 Amended Constitution can only be interpreted to mean both lineal and collateral 

descendants, not just lineal descendants.  Id. at 24.  Second, because the Constitution allegedly 

must be read to include both collateral and lineal descendants, Plaintiffs argue that the 

enrollment ordinance adopting the lineal descendant interpretation constituted a “de facto 

constitutional amendment” that violated of the amendment procedures prescribed by the Tribe’s 

Constitution and Section 4(b) of the Funds Act.  Id. at 33-35.   

The AS-IA Decision properly avoids discussion of the substantive aspects of Plaintiffs’ 

first point.  The meaning of the word “descendants” in the Tribe’s Constitution is a question of 

tribal law that has already been adjudicated and resolved through the Tribe’s own forums.  See 

AS-IA Decision at 9-10, 12-13, 19 (AR-001852- AR-001853, AR-001855- AR-001856, AR-

001862).  There is nothing in the Funds Act that suggests Interior has any authority to review 

those tribal court decisions.  Absent explicit legislation not present here, Interior has very limited 
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authority to intervene in intra-tribal matters such as membership decisions.  See Iowa Mut. Ins. 

Co. v. LaPlante, 480 U.S. 9, 16 (1987) (“[T]ribal courts are best qualified to interpret and apply 

tribal law.”); St. Pierre v. Norton, 498 F. Supp. 2d 214, 220 (D.D.C. 2007) (“[T]here is perhaps 

no greater intrusion upon tribal sovereignty than for a federal court to interfere with a sovereign 

tribe’s membership determinations.” (quoting Smith v. Babbitt, 100 F.3d 556, 559 (8th Cir. 

1996))).   

Plaintiffs’ second point fails for two reasons.  First, Section 4(b) of the Funds Act, which, 

in part, provides that any subsequent amendments to the Tribe’s constitution “may only be 

adopted in accordance with the provisions of such constitution and applicable Federal law” is 

only applicable when there has been a tribal constitutional amendment.  100 Stat. at 676 (AR-

001236).  Plaintiffs claim that the Tribe’s enrollment ordinance was improper, but have 

conceded that no such constitutional amendment has taken place.  See Pls.’ Br. at 34 (“[T]he 

Tribe did not amend the 1986 Constitution”).  Second, the Tribal Courts have already determined 

that the Tribe’s amendments to its enrollment ordinance did not violate Tribal law and that the 

Tribe had the authority to disenroll Plaintiffs on the basis of mistake without amending its 

Constitution.  See AS-IA Decision at 9-10, 12-13, 19 (AR-001852- AR-001853, AR-001855- 

AR-001856, AR-001862).  The AS-IA determined that Interior lacked authority under the Funds 

Act to second-guess the Tribe’s decisions here.  Id. (“[T]he tribe has already utilized its own 

forums for resolving the dispute, in which case “the Department must respect the tribe’s right to 

self-government and thus, has no authority to interfere.”) (quoting Wheeler, 811 F.2d at 553)).  

That is the end of the matter.  White Mountain Apache Tribe, 448 U.S. at 143 (discussing the 

“tradition of Indian sovereignty over the reservation and tribal members”). 
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 Plaintiffs also argue that the AS-IA Decision arbitrarily and capriciously “change[s]” 

Interior’s policy regarding its position on the meaning of the word “descendants” in the Tribe’s 

constitution.  Pls.’ Br. at 40-41 (alleging that during the open enrollment period, BIA instructed 

the Tribe to enroll collateral and lineal descendant, but now understands descendants to mean 

lineal descendants.).  Contrary to Plaintiffs’ assertions, there has been no such change in policy 

here.  The Decision decides, for the first time, the narrow question of whether the Funds Act 

authorizes Secretarial intervention in membership matters.  The Decision avoids opining on the 

underlying debate of whether the word “descendants” in the Tribe’s Constitution should be 

understood to mean both collateral and lineal descendants, or just lineal descendants, because 

such a discussion would be inappropriate.  See Santa Clara Pueblo, 436 U.S. at 72 n.32 (“A 

tribe’s right to define its own membership for tribal purposes has long been recognized as central 

to its existence as an independent political community.”).  Because the AS-IA Decision did not 

take a position on whether the word “descendants” in the Tribe’s Constitution means collateral 

descendant or lineal descendant or both, there could be no policy change. 

VII. Plaintiffs are not entitled to the extraordinary relief they seek 

Finally, Plaintiffs have made no showing that they are entitled to the extraordinary relief 

of an order directing Interior to require that the Tribe reinstate Plaintiffs’ tribal membership.  See 

Pls.’ Br. at 43-44.  Plaintiffs’ request for relief “is based on a flawed premise,” because courts 

generally do not have authority under the APA to order specific relief.  Palisades Gen. Hosp., 

Inc. v. Leavitt, 426 F.3d 400, 403 (D.C. Cir. 2005).  “Under settled principles of administrative 

law, when a court reviewing agency action determines that an agency made an error of law, the 

court’s inquiry is at an end:  the case must be remanded to the agency for further action 

consistent with the correct legal standards.”  PPG Indus., Inc. v. United States, 52 F.3d 363, 365 
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(D.C. Cir. 1995); see also Fla. Power & Light Co. v. Lorion, 470 U.S. 729, 744 (1985) (if the 

record does not support the agency action, “the proper course, except in rare circumstances, is to 

remand to the agency for additional investigation”).  

In arguing that the Court should order Interior to require the Tribe to reinstate their 

membership, Plaintiffs compare this case to Cherokee Nation v. Nash, 267 F. Supp. 3d 86 

(D.D.C. 2017).  Pls.’ Br. at 43.  Plaintiffs contend that the cases are “indistinguishable,” id., but 

Plaintiffs ignore the procedural posture and relief granted in Nash.  Nash granted summary 

judgment in favor of the United States and the Cherokee Freedmen (“descendants of freedmen 

who were held as slaves by Cherokees”), and against the Cherokee Nation.  267 F. Supp. 3d at 

140.  Following the district court’s order, the Nation, not Interior, took steps to implement the 

court’s ruling (including petitioning its tribal court to adopt the Nash order) and ultimately 

moved for entry of final judgment as to the claims against it.  See Mot. for Entry of Final J., 

Cherokee Nation v. Nash, No. 1:13-cv-1313-TFH (D.D.C. Dec. 21, 2017), ECF No. 251; 

Fleming v. Cherokee Nation, Civil Action No. 19-1397 (TFH), 2019 WL 2327814, at *1 (D.D.C 

May 31, 2019) (discussing tribal court action following Nash).  Thus, Nash offers no support for 

the relief Plaintiffs seek to be imposed on Interior.  

If the Court were to conclude that a remedy is necessary in this case, then additional 

briefing on the proper scope of remedy will be required based on the contours of the Court’s 

findings.  But Plaintiffs’ attempt to seek relief that is outside the scope of the Court’s APA 

authority should be rejected. 

CONCLUSION 

No provision of the Funds Act provides Interior with any authority to intervene in Tribal 

membership disputes.  Likewise, the Funds Act’s legislative history does not indicate that 
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Congress intended to grant Interior such authority over intra-tribal affairs.  The AS-IA examined 

all of Plaintiffs’ arguments and reasonably determined that she lacked authority under the Funds 

Act to grant Plaintiffs their requested relief and that to do so would contravene the core 

principles of tribal self-determination and sovereignty.  The AS-IA Decision is entitled to 

substantial deference under both Chevron and the APA.  For the foregoing reasons, Federal 

Defendants respectfully request that this Court enter summary judgment in their favor on all 

counts. 

Respectfully submitted this 26th day of April, 2021. 
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