
IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF OKLAHOMA

UNITED STATES OF AMERICA, )
)

Plaintiff, )
)

v. ) Case No. CR 21-246-PRW
)

JERMAINE LUCAS PORTILLO, )
)

Defendant. )

MOTION TO SUPPRESS FIREARM AND ANY OTHER 
PHYSICAL EVIDENCE SEIZED IN ILLEGAL SEARCHES,

AS WELL AS ANY INCRIMINATING STATEMENTS MADE
BY DEFENDANT, AND MEMORANDUM BRIEF IN SUPPORT

1.  Introduction

Defendant, Jermaine Lucas Portillo, moves to suppress the firearm seized from his

person, any other physical evidence seized from him which the government might seek to

introduce at trial, and any incriminating statements he may have made about the firearm

and the drug evidence recovered from him when he was searched a second time.  This

evidence should be suppressed because it was obtained as the direct result of an illegal

detention or arrest without either reasonable suspicion or probable cause in violation of

the Fourth Amendment.

2.  Facts

Mr. Portillo is charged in a one-count indictment with being a felon in possession

of a firearm.  There is a related forfeiture allegation.  (Doc. 1)
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This case stems from a search of Defendant’s person at the Comanche Tribal

Casino in Lawton on August 15, 2021.  On that date, Comanche Nation Tribal Police

Officer Lacy Pueblo received a report from the casino about a man on the premises who

may have been carrying a firearm.  The same individual, later identified as Jermaine

Lucas Portillo, had been seen on video surveillance with a firearm in the waistband of his

pants while on casino grounds on August 9, 2021.  Based on the discovery received from

the government, Mr. Portillo was not approached by casino security or law enforcement

on August 9, and it was never confirmed that he actually possessed a firearm while at the

casino on that date.  When law enforcement received the report about Mr. Portillo being

on the casino grounds on August 15, there is nothing to indicate he was actually seen

possessing a firearm.  Nor did the authorities know Mr. Portillo was a convicted felon. 

After receiving the initial report from casino security on August 15, Comanche

Nation Tribal Police Officers Pueblo, Harjo and Love arrived at the casino and contacted

casino security.  The officers viewed surveillance video showing that Mr. Portillo was in

the south room of the casino.  The three Comanche Tribal police officers made contact

with Defendant and asked if he had any weapons on his person.  Mr. Portillo responded

that he did not.  Law enforcement says Defendant kept putting his hands in his pockets,

even though he was told not to do so repeatedly.  There is nothing to indicate that while

initially talking to Mr. Portillo, the police saw that he was carrying a weapon.  It is stated

that based on Mr. Portillo’s actions at the time of the August 15 encounter and the
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“incident” of August 9, Officer Harjo conducted a pat-down search of Defendant.  A

Taurus Model 9 mm chamber-loaded handgun was found in the waistband of Mr.

Portillo’s pants, near his belt buckle.  

After the gun found on Mr. Portillo was secured, he was taken to the casino’s

security office.  According to police reports, he was given the Miranda warning and

agreed to waive his rights and talk to law enforcement.  When asked, Defendant

supposedly consented to be searched further.  During this second search, a baggie

containing two grams of suspected marijuana, a baggie containing nine grams of

suspected methamphetamine, which field tested “positive’ for that substance, and a

syringe containing suspected methamphetamine, which also field tested “positive,” was

found on Defendant.  Mr. Portillo explained that he had a substance abuse problem.  He

said the drugs were for his personal use, not for distribution.  When asked about the gun,

Mr. Portillo said that it belonged to his girlfriend, Brandy Taylor.  He stated also that he

did not know it was illegal to bring a gun onto Tribal property, such as the casino.

Mr. Portillo was then placed under arrest and taken to the Comanche County Jail

after it was learned he was a convicted felon.  His prior state convictions allegedly

include robbery with a deadly weapon, unauthorized use of a motor vehicle, burning or

tampering with a public building, and placing bodily fluids on a government employee. 

Defendant was originally charged with offenses in Tribal Court before being indicted in

federal court.
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3.  Argument – Neither reasonable suspicion nor probable cause justified the pat-
down search of Mr. Portillo, during which the firearm was discovered.  The pat-
down search which led to the discovery of the firearm violated the Fourth
Amendment.  Because the initial search was illegal under any analysis, the drugs
found in the subsequent search should be suppressed and not be used for any
purpose.  Likewise, Mr. Portillo’s alleged incriminating statements were the product
of the initial illegal search, and should not be admitted into evidence.

a.  Terry pat-down search – legal principles.

If a police officer has reasonable suspicion to believe an individual has a weapon

which poses a danger to the officer, the officer may detain that individual and conduct a

pat-down search of the person for weapons.  Terry v. Ohio, 392 U.S. 1, 17, 22, 27 (1968). 

A mere hunch, guesswork, or speculation is not enough to establish reasonable suspicion

to allow for a weapons search.  

In determining whether a pat-down search for weapons is justified based on

reasonable suspicion, the courts look to the specific reasonable inferences an officer is

entitled to draw from the facts in light of his or her experience.  An investigatory

detention is justified at its inception if the specific and articulable facts and the rational

inferences drawn from those facts give rise to a reasonable suspicion that the individual

has committed or is committing a crime, or is armed.  Alameda-Sanchez v. United States,

413 U.S. 266, 268 (1973); United States v. McHugh, 639 F.3d 1250, 1256 (10th Cir.

2011).  

In determining whether reasonable suspicion exists, the totality of the

circumstances is considered.  Id.  This is an objective inquiry.  Whren v. United States,
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517 U.S. 806, 813 (1996).  

The courts defer to the reasonable inferences made by police officers.  United

States v. Winder, 557 F.3d 11239, 1133 (10th Cir. 2009).  Mistakes of fact, but not of law,

may support an officer acting on reasonable suspicion.  United States v. Orduna-

Martinzez, 561 F.3d 1134, 1137 (10th Cir. 2009).

The reasonable suspicion standard is less demanding than probable cause.  

Reasonable suspicion may be established with information different in quantity or content

than is required for probable cause.  Reasonable suspicion can also be established based

on information less reliable than that required for probable cause.  Alabama v. White, 495

U.S. 325, 330 (1990).  

Officers conducting an investigatory Terry detention may take the steps necessary

to reasonably protect their personal safety and to maintain the status quo during the

encounter.  United States v. Hensley, 469 U.S. 221, 235 (1985).  If the police reasonably

detain someone for investigatory purposes, the officer may also pat down that person’s

outer clothing in a search for weapons if the officer “has reason to believe that he [or she]

is dealing with an armed and dangerous individual.”  Terry, 392 U.S. at 27.

b.  There was no justification for a Terry pat-down search.

Based on the totality of the circumstances, law enforcement had no reasonable

suspicion to detain Mr. Portillo for investigatory purposes and to pat him down for

weapons, a search which resulted in the discovery of the firearm.  
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The foundation of law enforcement’s August 15 encounter was that Mr. Portillo

had allegedly possessed a firearm at the casino six days before, on August 9.  However, it

was never confirmed on August 9 that Defendant in fact possessed a firearm on that date. 

Whatever was shown on the August 9 surveillance video was not investigated; no

suspicions were confirmed.  In other words, it was supposed, but not known that

Defendant possessed a firearm on his person when he was at the casino on August 9. 

When Mr. Portillo was spotted back at the casino on August 15, video surveillance did

not show that he was carrying a gun, and there were no other indications that he was

armed.  On these facts, the Tribal Police had no reasonable suspicion to approach

Defendant and ask whether he was armed, let alone conduct a pat-search for weapons. 

There was no reasonable articulable suspicion that Mr. Portillo was armed on August 15. 

There were no reasonable inferences flowing from facts to believe that Defendant was

armed on this occasion.  Only speculation, surmise and hunches supported such a belief.

Because the police did not have reasonable suspicion to detain and pat-search Mr.

Portillo for weapons on August 15, 2021, the firearm was discovered illegally and should

be suppressed.

c.  Probable cause – legal principles and lack of probable cause to make an
arrest.
 

Probable cause is established where, under the totality of the circumstances,  there

is a substantial probability the suspect committed or is committing a crime.  Story v.

Taylor, 696 F.3d 987, 992 (10th Cir. 2012).  “Probable cause is a matter of probabilities
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and common sense conclusions, not certainties.”  United States v. Biglow, 562 F.3d 1272,

1280 (10th Cir. 2009).  Suspicion alone, even reasonable suspicion, does not amount to the

probable cause required for a full arrest.  United States v. Munoz-Nava, 524 F.3d 1137,

1144 (10th Cir. 2008).  Probable cause is not established by “piling hunch upon hunch,” or

by relying on guesswork and surmise.  United States v. Valenzuela, 365 F.3d 892, 897

(10th Cir. 2004).  

There is a difference between the degree of “cause” justifying an investigatory

detention under Terry v. Ohio, supra and that required for a full arrest.  It is the difference

between reasonable suspicion and probable cause.  E.g., Oliver v. Woods, 209 F.3d 1179,

1186 (10th Cir. 2000).

While the use of firearms, handcuffs and other “...forceful techniques do not

necessarily transform a Terry stop into a full arrest,” the Tenth Circuit has “generally

held” that such techniques “exceed the scope of an investigative detention.”  Morris v.

Noe, 672 F.3d 1185, 1192 (10th Cir. 2012).  Defendant maintains that three police officers

subjecting him to a search for weapons amounted to a “forceful technique” that

constituted a full arrest, for which probable cause was required.  Because the police

lacked reasonable suspicion to detain Mr. Portillo and conduct a pat-search for weapons,

they certainly lacked probable cause to do so, and the 9 mm firearm should be suppressed

from evidence.  At the time the police detained and initially searched Defendant, he was

not free to leave and his freedom of movement was totally restrained.  
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d.  The drug evidence and Mr. Portillo’s statements should be suppressed as
the fruits of the poisonous tree.

After Mr. Portillo was taken to the casino security office and given the Miranda

warning, he allegedly told the police they could search him again.  Drugs and drug

paraphernalia were found in this second search.  Mr. Portillo also supposedly made

statements about the gun belonging to his girlfriend, his not being aware that a gun was

barred from Tribal property, and that the drugs found on him were for his personal use. 

Defendant has filed a separate motion to exclude the drug evidence found in the

second search from trial because it is simply irrelevant to the felon in possession charge. 

It should also be excluded because it was found as the direct result of the earlier illegal

search that led to the discovery of the firearm.  The drug evidence is the fruit of the

poisonous tree.  Wong Sun v. United States, 371 U.S. 471, 485 (1963); United States v.

Oliveras-Rangel, 458 F.3d 1104, 1108-09 (10th Cir. 2005).  No intervening factors –

included the giving of Miranda warnings – dissipated the taint of the original illegality

(the initial detention and pat-search).  Defendant’s alleged consent to a further search in

the security office followed directly the illegal pat-down search.  E.g., Taylor v. Alabama,

457 U.S. 687, 690-91 (1982); Dunaway v. New York, 442 U.S. 200, 218 (1979); Brown v.

Illinois, 422 U.S. 590, 603 (1975).

The same is true of Mr. Portillo’s statements regarding the ownership of the

firearm and his drug possession and use.  These forms of evidence were obtained as the

result of directly exploiting the initial illegality.  As noted, any drug-related evidence or

8

Case 5:21-cr-00246-PRW   Document 27   Filed 11/30/21   Page 8 of 9



statements are irrelevant to the charge made in the indictment.

4.  Conclusion

Based on the above argument and authority, the Court should suppress the 9 mm

Taurus handgun from evidence, as well as the drug evidence found in the second search

and Mr. Portillo’s statements.

Respectfully submitted,

/s/ David Autry
David Autry, OBA #11600
1021 N.W. 16th Street
Oklahoma City, OK 73106
(405) 521-9600
(405) 521-9669 [fax]
dbautry77@gmail.com

Lawyer for Defendant,
Jermaine Lucas Portillo

Certificate of Electronic Filing and Service

This is to certify that on this 30th day of November 2021, I caused the foregoing
instrument to be filed with the Clerk of the Court using the ECF System for filing, with
electronic service to be made via CM/ECF to Daniel Gridley, AUSA and to all counsel of
record.  To counsel’s knowledge, there are no non-ECF registrants who are counsel in this
case.

/s/ David Autry
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