
IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

 
 
 

JULIA CAVAZOS, et al.,  

 

 
                                          Plaintiffs, 
v.  

 

  
SCOTT DE LA VEGA, in his official 
capacity as Acting Secretary of the Interior,  
 

 

DARRYL LACOUNTE, in his official 
capacity, exercising the Delegated Authority 
of the Assistant Secretary for Indian Affairs 
of the Department of the Interior,  
 

 Civil Action No 1:20 cv-02942 
(CKK) 
 

and 
 
JOHNNA BLACKHAIR, in her official 
capacity as Acting Director of the Bureau of 
Indian Affairs, 
 
                                         Federal Defendants,  

 

 
SAGINAW CHIPPEWA INDIAN TRIBE OF 
MICHIGAN,  
                                          

 

 Proposed-
Intervenor. 
 

 
MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF THE SAGINAW 

CHIPPEWA INDIAN TRIBE OF MICHIGAN’S MOTION TO INTERVENE 
 
 Proposed-Intervenor Saginaw Chippewa Indian Tribe of Michigan respectfully submits 

this Memorandum of Points and Authorities in support of its Motion to Intervene.  Because the 

above-captioned action would significantly and detrimentally affect the rights and interests of the 

Saginaw Chippewa Indian Tribe of Michigan (“Tribe”), the Tribe respectfully moves to 

intervene as a defendant as a matter of right under Federal Rule of Civil Procedure Rule 24(a).  

Case 1:20-cv-02942-CKK   Document 18-2   Filed 02/26/21   Page 1 of 13



 2 

In the alternative, the Tribe requests permissive intervention under Federal Rule of Civil 

Procedure Rule 24(b).  The Federal Defendants took no position on the Tribe’s proposed motion; 

the Plaintiffs do not object to the Tribe’s proposed motion.  For the reasons set forth below, the 

Tribe respectfully requests that the Court grant its motion. 

INTRODUCTION 
 
 The Plaintiffs seek to reverse the January 30, 2020 decision of the Secretary of the 

Interior, acting through the Assistant Secretary-Indian Affairs (“Assistant Secretary”), not to 

intercede in a tribal-membership dispute under the purported authority of the Saginaw Chippewa 

Indian Tribe of Michigan Distribution of Judgment Funds Act (“Act”).  If the Assistant 

Secretary’s decision is set aside, it would appropriate the Tribe’s right to determine its 

membership by authorizing the Assistant Secretary to make membership determinations—

violating the Tribe’s fundamental right of self-governance and membership.  Through this 

motion, the Tribe seeks to protect its sovereign interests and defend its right to determine tribal 

membership. 

FACTUAL AND PROCEDURAL BACKGROUND 
 

The Saginaw Chippewa Indian Tribe of Michigan is a federally recognized tribe and is 

the legal successor of the historic Swan Creek, Black River, and Saginaw Bands (“Bands”) of 

Chippewa Indians.  Between 1795-1864, the Bands signed 16 treaties with the United States, in 

which they ceded almost all of their land.  See Ziibiwing Center of Anishinabe Culture & 

Lifeways, History of the Tribe (last visited Jan. 26, 2021), 

http://www.sagchip.org/ziibiwing/aboutus/history.htm.  Primarily under authority of the 1855 

and 1864 Treaties, the United States allotted reservation lands to the Bands individuals.  See 

Treaty with the Chippewa of Saginaw, 11 Stat. 633 (1855) and Treaty with the Chippewa of 
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Saginaw, Swan Creek, and Black River, 14 Stat. 657 (1864).  Among the many allotments 

made between 1871-1891, there are three specific allotments of modern-day importance to the 

Tribe—the three allotment rolls dated November 10, 1883, November 13, 1885, and November 

7, 1891.  These three historic allotment rolls form the basis of tribal membership. 

I. The Tribe’s 1937 Constitution and Tribal Membership  

The Bands organized under the Indian Reorganization Act in 1937, 25 U.S.C. § 5123, 

and adopted a modern-day Constitution.  See Constitution and By-Laws of the Saginaw 

Chippewa Indian Tribe of Michigan (May 6, 1937).  The Tribe’s 1937 Constitution created 

two mechanisms for gaining tribal membership—(1) be named on the November 10, 1883, 

November 13, 1885, and November 7, 1891 allotment rolls; or (2) be a future-born child of at 

least one-quarter degree of Indian blood born to any member who is a resident of the Reservation 

at the time of the birth of the child.  Id.  So, in 1937, tribal membership was tied to individuals 

named on the three allotment rolls and their lineal descendants, i.e., after-born children, who 

possessed at least one-quarter degree Indian blood and whose parents resided on the reservation 

at the time of their birth.   

II. The Indian Claims Commission and the U.S. Court of Claims Awards in 
Docket 57 and its Subsequent Distribution 

 
In 1973, the Indian Claims Commission and the U.S. Court of Claims awarded judgment 

funds to the Tribe and the Bands in Docket 57.  See generally To Provide for the Use and 

Distribution of Funds Appropriated in Satisfaction of Judgments Awarded to the Saginaw 

Chippewa Tribe of Michigan Judgment Funds in Dockets 57 and 13E, before the United 

States Claims Court, and for Other Purposes: Hearing on S. 1106 Before the S. Select 

Comm. on Indian Affairs, 99th Cong. 263 (1985) (statement of Hazel E. Elbert, Acting Dir. 

of Indian Servs., Bureau of Indian Affairs).  The 1977 distribution plan distributed the funds 
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from Docket 57 among all lineal descendants from the ancestral tribal entity as it existed in 

1819.  See Provide for the Use and Distribution of Saginaw Chippewa Indian Tribe of 

Michigan in Dockets 57, 59, and 13E of the Indian Claims Comm’n and Docket Numbered 

13F of the U.S. Claims Court, and for Other Purposes, Report on S. 2823 Before the S. 

Select Comm. on Indian Affairs, 98th Cong.  608 (1984).  To prove lineal descendancy for 

Docket 57 purposes, an individual must demonstrate a lineal ancestor to a broad range of historic 

tribal documents, including various censuses, enrollment schedules, and allotment schedules.  

See 25 C.F.R. § 41.3(cc) (1979 ed.).  Any lineal descendant from one of the enumerated 

documents could receive Docket 57 money, regardless of blood quantum, residence, or current 

relationship with the Tribe. 

The universe of documents for Docket 57 money is much broader than those documents 

acceptable for tribal membership under the 1937 Constitution.  Under the 1937 Constitution, 

only those individuals named (and their lineal descendants) from the November 10, 1883, 

November 13, 1885, and November 7, 1891 allotment schedules were entitled to tribal 

membership.   

The Docket 57 moneys were distributed among three groups—lineal descendants, tribal 

members, and the Tribe.  Seventy-nine percent of the Docket 57 money was paid out in per 

capita payments of $4,060 to 3,243 lineal descendants who were not members of the Tribe.  

Seventeen percent was paid out in per capita payments of $3,248.50 to all enrolled members of 

the Tribe.  The remaining four percent of the total ($723,605 taken from tribal members’ 

distributions) was retained for use by the Tribe.  See Providing for the Use and Distribution of 

Funds Appropriated in Satisfaction of Judgments Awarded to the Saginaw Chippewa Tribe 

of Michigan Judgment Funds in Dockets 57, 59, and 13E, of the Indian Claims Commission 
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and Docket 13F of the United States Claims Court, and for Other Purposes: S. Report 99-

119, p. 3 (July 30, 1985). 

Thus, the Tribe retained very little of the Docket 57 funds to provide services to tribal 

members.  The Tribe adopted the federal 1977 tribal member payroll as the new tribal 

membership roll, commonly known as the 1982 Base Roll. 

III. The Indian Claims Commission and the U.S. Court of Claims Awards in 
Dockets 59, 13E, and 13F and its Subsequent Distribution 

 
By the mid-1980s, the United States was preparing to disburse money from a second 

round of awards in Dockets 59, 13E, and 13F.  The Bureau originally proposed following the 

same formula used for Docket 57 distributions—distribution to all descendants that would again 

result in a very small percentage available for tribal programs.  The Tribe, with little to no 

resources, proposed that it be awarded the Dockets 59, 13E, and 13F money in its entirety to use 

for tribal programs.  Descendancy groups (those who received Docket 57 money but were not at 

the time tribal members) opposed this proposal because their individual share would be forfeited 

to fund tribal programs in which they were ineligible to participate.  

The Tribe and Bureau worked on compromise legislation that would permit the United 

States to release Dockets 59, 13E, and 13F funds to the Tribe, provided the Tribe amend its 1937 

Constitution to capture a larger percentage of the descendant class currently precluded from 

tribal membership because of the residency requirement.  On June 30, 1986, President Reagan 

signed the Saginaw Chippewa Indian Tribe of Michigan Distribution of Judgment Funds Act into 

law.  Pub. L. No. 99-346, 100 Stat. 674 (1986).  All discussions about expanding enrollment 

were based on the experiences from the Docket 57 payment process—payments that were only 

made to lineal descendants.   
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The Tribe provided a draft Constitution (that was later adopted) as part of the Judgment 

Fund Act and it is incorporated by reference.  Under the 1986 Constitution, tribal membership 

now would include three relevant classes of individuals: 

• All persons whose names appeared on any of the following rolls: (1) November 10, 
1883; November 13, 1885; November 7, 1891; or December 10, 1982.1 

• All children of at least one-quarter blood born to any member of the Saginaw 
Chippewa Indian Tribe of Michigan.2 

• All descendants of person whose names appear on any roll enumerated in subsection 
(a) who are at least one-quarter degree Indian blood born prior to or within one year 
of November 5, 1986 provided that descendants apply within an 18-month period. 

 
IV.  The Judgment Fund Act 

 
The Judgment Fund Act created the Judgment Fund (“Fund”) that contained the principal 

from the Dockets 59, 13E, and 13F award.  The Fund was held in trust by the Tribal Council for 

the benefit of the Tribe and would be administered in accordance with the Act.  The Act 

prohibited distribution of any principal through per capita payment and prohibited the use of the 

Fund for purposes other than investment or economic development projects or programs.  The 

Tribe agreed to revise its Constitution and membership criteria to capture a larger portion of the 

descendancy group as members.  The Tribe included the draft Constitution and it became 

incorporated, by reference, into the Act. 

V. The Tribe’s 1986 Constitution and Membership Criteria 
 

The 1986 Constitution, while opening tribal membership to many people, did not 

guarantee membership to all individuals that would have received Dockets 59, 13E, and 13F 

 
1  This provision includes the 1937 Constitution requirements and adds the newly created 
1982 Base Roll, based in part on the Docket 57 distribution payroll. 
2  This provision departs from the 1937 Constitution in that it removed the reservation 
residency requirement and added a one-quarter-degree blood-quantum requirement. 
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money.  Only those members who met the constitutional criteria would be eligible for tribal 

membership.  This included lineal descent from the constitutional base rolls.   

VI. Tribal Membership Reviews and Decisions 

Over the past several years, the Tribe has disenrolled a number of its members for failing 

to prove lineal descent as required by the Constitution—including the Plaintiffs.  The Tribal 

Court of Appeals found, after examining the Tribe’s own governing documents, that although the 

Constitution does not use the term lineal descendancy, the Constitution necessarily requires 

lineal descent.  The Plaintiffs were provided notice and hearing before the Tribe’s Office of 

Administrative Hearings, an administrative judicial body independently charged with legal 

review of membership decisions.  After these administrative proceedings, the Plaintiffs appealed 

their disenrollment to the Community Court and finally to the Court of Appeals.  At all stages, 

the Petitioners were provided an opportunity for briefing and oral argument before the judicial 

tribunals.  Having exhausted their tribal remedies, Plaintiffs are now using the Judgment Funds 

Act to plead for federal intervention in an intra-tribal matter.  The Assistant Secretary examined 

the Judgment Fund Act and determined that it did not grant her any authority, either under 

federal or tribal law, to allow her to make tribal-membership decisions. 

ARGUMENT 

I. The Tribe is Entitled to Intervene in These Proceedings as a Matter of Right. 

 In examining Fed. R. Civ. P. 24(a), the D.C. Circuit has held that Rule 24(a) imposes four 

prerequisites to intervention: “(1) the application to intervene must be timely; (2) the applicant 

must demonstrate a legally protected interest in the action; (3) the action must threaten to impair 

that interest; and (4) no party to the action can be an adequate representative of the applicant’s 

interests.”  Karsner v. Lothian, 532 F.3d 876, 885 (D.C. Cir. 2008) (quoting SEC v. Prudential 
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Sec. Inc., 136 F.3d 153, 156 (D.C. Cir. 1998)).  In addition, “a party seeking to intervene as of 

right must demonstrate that it has standing under Article III of the Constitution.”  Fund for 

Animals, Inc. v. Norton, 322 F.3d 728, 731–32 (D.C. Cir. 2003).  As set forth below, the Tribe 

satisfies both the requirements for standing and for intervention as of right under Fed. R. Civ. P. 

24(a). 

 A. The Tribe has standing to intervene in this case. 
 
 Standing under Article III requires: (1) injury-in-fact; (2) causation; and (3) redressibility.  

See Lujan v. Defs. of Wildlife, 504 U.S. 555, 560–61 (1992).  More specifically, 

[W]hen a party seeks to intervene as a defendant to uphold what the government 
has done, it [must] establish that it will be injured in fact by the setting aside of 
the government’s action it seeks to defend, that the injury will have been caused 
by that invalidation, and the injury would be prevented if the government action is 
upheld. 

 
Am. Horse Prot. Ass’n Inc. v. Veneman, 200 F.R.D. 153, 156 (D.D.C. 2001). 

 The D.C. Circuit has “generally found a sufficient injury in fact where a party benefits 

from agency action, the action is then challenged in court, and an unfavorable decision would 

remove the party’s benefit.”  Crossroads Grassroots Policy Strategies v. FEC, 788 F.3d 312, 317 

(D.C. Cir. 2015).  Setting aside the Assistant Secretary’s refusal to intercede in an intra-tribal 

membership inquiry injures the Tribe by substituting the Tribe’s right to determine its 

membership with that of the Assistant Secretary.  “A tribe’s right to define its own membership 

for tribal purposes has long been recognized as central to its existence as an independent political 

community.” Santa Clara Pueblo v. Martinez, 436 U.S. 49, 72 n.32 (1978); see also 

California Valley Miwok Tribe v. United States, 515 F.3d 1262, 1267 (D.C. Cir. 2008) 

(“[T]he sovereign nature of Indian tribes cautions the Secretary not to exercise freestanding 

authority to interfere with a tribe’s internal governance[]”).   
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 By frustrating the rights of the Tribe to determine its own membership, a reversal of the 

Assistant Secretary’s refusal to make tribal-membership decisions would cause real injury to the 

Tribe’s interests in self-government and membership, among other things.  This harm would be 

directly caused by allowing the Assistant Secretary to intercede but would be prevented if the 

January 2020 decision is upheld.  Accordingly, the Tribe has standing to intervene in this action. 

 B. The Motion to Intervene is timely. 

 The first requirement for intervention as of right under Rule 24(a) is timeliness.  Whether 

an application is timely is a context-specific inquiry, and the court should take into account: (1) 

the time elapsed since the inception of the action, (2) the probability of prejudice to those already 

party to the proceedings; (3) the purpose for which intervention is sought, and (4) the need for 

intervention as a means for preserving the putative intervenor’s rights.  See Forest Cty. 

Potawatomi Cmty. v. United States, 317 F.R.D. 6, 10 (D.D.C. 2016) (citing Karsner, 532 F.3d at 

886). 

 The Tribe’s motion is timely.  Although the Federal Defendants have filed their answer, 

no significant action in the matter has occurred.  The scheduling order in this matter was just 

recently filed on January 25.  The briefing schedule indicates that the Plaintiffs’ Motion for 

Summary Judgment is not due until March 19, 2021, and Federal Defendants’ response and 

cross-motion is not due until April 16, 2021.  Scheduling Ord. at 2.  If its Motion to Intervene is 

granted, Proposed-Intervenor submits that it will, and has ample time to, follow the briefing 

schedule as laid out in this Court’s scheduling order.  See In re Permanent Surface Mining 

Regulation Litig. (II), 100 F.R.D. 710, 712 (D.D.C. 1983) (holding that a motion to intervene 

was timely when it allowed intervenor to follow defendant’s briefing schedule). The case is at a 

very early stage and the timing of this motion does not cause any prejudice to the existing 
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parties.  And as set forth below, intervention is critical to protect the Tribe’s self-governance 

right to determine its own membership. 

 C. The Tribe has an interest in the subject of the litigation. 

 The D.C. Circuit has repeatedly held that a conclusion by the court finding that the 

proposed intervenor has constitutional standing is alone sufficient to establish “an interest 

relating to the property or transaction which is the subject of the action[.]” See Fund for Animals, 

Inc., 322 F.3d at 735 (quoting Mova Pharm. Corp. v. Shalala, 140 F.3d 1060, 1076 (D.C. Cir. 

1998)).  Moreover, the interest test “is primarily a practical guide to disposing of lawsuits 

involving as many apparently concerned persons as is compatible with efficiency and due 

process.” Am. Horse Prot. Ass’n, 200 F.R.D. at 157 (quoting Nuesse v. Camp, 285 F.2d 694, 700 

(D.C. Cir. 1967)).  This is a “liberal and forgiving standard.” Id.   

The Tribe has an obvious interest in the litigation.  It has been the sole entity that has 

determined its tribal membership long before the 1937 Constitution.  And since the 1986 

Amended Constitution, the Tribe has continued to act as the only entity that evaluates and 

dictates tribal-membership policy.  In denying the Plaintiffs’ request, the Assistant Secretary 

acknowledged that any federal involvement in a purely tribal matter would be an unnecessary 

intrusion in tribal self-governance and she would not “step in and tell the Tribe who should or 

should not be enrolled.”  Assistant Sec. Indian Affairs, Disenrollments by Saginaw Chippewa 

Tribe of Michigan, 12 (Jan. 30, 2020).  Given the direct impact on tribal membership that would 

arise if the January 2020 Decision were overturned, the Tribe clearly satisfies the interest prong 

necessary for intervention as a matter of right. 
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D. Disposition of the action impairs the Tribe the ability to protect their interests.    

The Tribe’s interest in preserving the Assistant Secretary’s decision would be impeded by 

an adverse judgment by this Court.  The inquiry is not a rigid one: consistent with the Rule’s 

reference to disposition that may “as a practical matter” impair the putative intervenors interest, 

Fed. R. Civ. P. 24(a)(2), courts look to the “practical consequences” of denying intervention.  

Forest Cty., 317 F.R.D. at 10–11 (citing Fund for Animals, Inc., 322 F.3d at 735). 

As noted earlier “[a] tribe’s right to define its own membership . . . [is] central to its 

existence as an independent political community.” Santa Clara Pueblo, 436 U.S. at 72 n.32.  

Moreover, a “tribe’s authority to determine its own membership is an important component 

of tribal self-governance and independent sovereignty.”  Muscogee Creek Indian Freedman 

Band, Inc. v. Bernhardt, 385 F. Supp. 3d 16, 21 (D.D.C. 2019) (citing Iowa Mutual Ins. Co. 

v. LaPlante, 480 U.S. 9, 14 (1987) (“encouraging tribal self-government . . . reflects the fact 

that Indian tribes retain attributes of sovereignty over both their members and their 

territory”)).  Removing the Tribe’s right to define its own membership and placing it in the 

hands of the Assistant Secretary is undeniably an impairment of the Tribe’s interests. 

E. The United States cannot fully represent the Tribe’s interests. 
 
The Tribe easily meets the minimal burden of showing that the nominal defendants 

here plainly do not adequately represent tribal interests.  The D.C. Circuit has emphasized 

that this requirement for intervention is “not onerous,” and that a movant “ordinarily should 

be allowed to intervene unless it is clear that the party will provide adequate representation.”  

Fund for Animals, Inc., 322 F.3d at 735.  This requirement is satisfied “if the applicant shows 

that representation of his interest ‘may be’ inadequate; and the burden of making that 
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showing should be treated as minimal.”  Trbovich v. United Mine Workers, 404 U.S. 528, 

538 n.10 (1972). 

While the Federal Defendants’ interests may overlap with those of the Tribe’s, they 

are based on different fundamental governance principles and thus, divergent interests.  The 

federal government’s primary interest in this case is to defend the integrity of the Assistant 

Secretary’s decision, the Department’s administrative process, and the requirements of the 

Judgment Funds Act.  The Tribe, on the other hand, is concerned with preserving its own 

rights of self-governance in its capacity as a sovereign entity.  The Tribe’s ability as a 

sovereign to guard and protect its right to determine its own membership is not directly 

aligned with the Federal Defendant’s interests in this matter.   Additionally, even though the 

Assistant Secretary sought tribal input in her January 2020 decision, taking a third party’s 

interests into account is not the same as sharing those interests or committing to their 

representation and prioritization.  The possibility that the interests of the Federal Defendants 

and the Tribe may diverge in the future, even if consistent until now, is sufficient reason to 

conclude that the tribal interests are not adequately represented by the existing parties. 

IV. Alternatively, the Tribe should be allowed to intervene permissively. 
 
 If the Court does not grant the Tribe’s motion to intervene as a matter of right, it 

respectfully requests that the Court exercise its discretion to allow it to intervene under Rule 

24(b).  The Court has broad discretion to grant a motion for permissive intervention when the 

Court determines that (1) the intervenor’s claim or defense and the main action have a 

question of law or fact in common, and that (2) the intervention will not unduly delay or 

prejudice the adjudication of the original parties’ rights.  See Fed. R. Civ. P. 24(b)(1)(B).  

The Supreme Court has held, in the context of ruling on a motion for permissive 
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intervention, that “Indians’ participation in litigation critical to their welfare should not be 

discouraged.”  Arizona v. California, 460 U.S. 605, 615 (1983) (holding that tribes should be 

permitted to intervene in a case where the United States was representing their interests). 

 The Plaintiffs’ requested relief would have a direct and dire impact on the welfare of 

the Tribe and its members.  See supra, Argument, I.B-C. The Tribe therefore asks this Court, 

if it finds no intervention as of right, to exercise its discretion to grant the Tribe an 

opportunity to join in the case. 

CONCLUSION 
 
 For the foregoing reasons, the Court should grant the Motion to Intervene as a matter 

of right under Fed. R. Civ. P. 24(a)(2).  Alternatively, the Court should grant permission to 

intervene in accordance with Fed. R. Civ. P 24(b). 

 
Date: February 26, 2021   Respectfully Submitted, 

 
 

 
/s/Joseph F. Halloran 
Joseph F. Halloran 
Shawn R. Frank 
The Jacobson Law Group  
180 East Fifth Street, Suite 940 
St. Paul, MN 55101 
(651) 644-4710 
jhalloran@thejacobsonlawgroup.com 
sfrank@thejacobsonlawgroup.com 
 
Attorney for the Saginaw Chippewa Indian Tribe 
of Michigan 
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