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I. INTRODUCTION. 
 
 In this Indian fishing rights case, the Metlakatla Indian Community 

(Community) in Southeast Alaska asks the Court to reverse the district court’s 

erroneous grant of the State of Alaska’s (State) motion to dismiss brought under 

Rule 12(b)(6) of the Federal Rules of Civil Procedure.  Reversal is warranted 

because the Community alleged facts demonstrating a more than plausible claim 

for relief to an implied off-reservation fishing right in State waters now known as 

Districts 1 and 2, which right is essential to the Community’s existence as a self-

sufficient Indian tribe.   

 The Community’s opening brief demonstrated that the district court erred in 

multiple ways, including by failing to review the Community’s allegations through 

the lens of the trust relationship governing the United States’ obligations towards a 

dependent Indian people; failing to take as true the Community’s well-pleaded 

factual allegations and draw all reasonable inferences in the Community’s favor; 

and by ignoring relevant Indian canons of construction.  See generally Plaintiff-

Appellant’s Opening Brief (Opening Br.).  The State’s response brief does not 

demonstrate otherwise.  See generally Appellees’ Answering Brief (Resp. Br.).   

 Misguided themes and legal argument permeate the State’s response brief.  

First, despite denying it is doing so, the State presses its position that the 

Metlakatla Indian Community is not a real Indian tribe on par with other federally-
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recognized Indian tribes.  This is incorrect as a matter of law, as recognized by the 

Supreme Court more than a century ago.  Second, the State repeatedly suggests 

that Community members are no different than other, non-Indian, fishers in 

Southeast Alaska, except that they seek special treatment in the form of prioritized 

fishing rights that are immune to all State regulation.  This is incorrect on both 

points.  Third, building on the foregoing themes, which aim to isolate this case 

from the Court’s Indian law jurisprudence, the State asserts that well-settled Indian 

law principles and case law are inapplicable because the Community is unlike 

other Indian tribes and its members unlike other Indians.  Not so.  Finally, the State 

asserts at various points that its limited entry program is per se non-discriminatory.  

But the district court did not reach that merits issue, which should be addressed by 

the district court in the first instance after full briefing.   

  In many respects, the Community’s opening brief and the State’s response 

brief are studies in opposites, so much so that the Court might wonder if the parties 

are describing the same Indian tribe.  But there is only one Metlakatla Indian 

Community.  And the Community presented the district court with a more than 

plausible claim for relief based on an implied fishing right in Southeast Alaska 

Districts 1 and 2, exercised in common with others and subject to non-

discriminatory State conservation regulation.  Because the Community asserted a 
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more than plausible claim for relief, the district court erred in granting the State’s 

Rule 12(b)(6) motion and should be reversed. 

II. ARGUMENT. 
 

A. The Metlakatla Indian Community is a Dependent Indian People 
Like Other Federally-Recognized Indian Tribes. 

 
The State would have the Court believe this is not an Indian law case 

involving a dependent Indian people but rather a case involving “Congress 

granting asylum to emigrants who were given land and protection . . . .”  Resp. Br. 

at 30 (emphasis in original).1  See also id. at 1 (initiating this theme in the first 

sentence of the State’s response brief).  The State presses this idea by referring to 

the Community’s reservation, the Annette Islands Reserve (the Reserve), as a 

“gratuitous grant of land to a group of newly immigrated people.”  Id. at 17.  See 

also id. at 29 (referring to the Tribe’s reservation as a “gratuitous land grant,” or a 

“gift”).  The law does not support such characterization, which aims to convince 

the Court that this case is an outlier not subject to governing Indian law decisions.   

The State asserts it does not dispute that the Reserve is an Indian reservation 

or that the Community is an Indian tribe.2  Id.  Nor could it.  The undisputed facts 

 
1  Citations to page numbers in ECF documents refer to the original pagination.  
 
2  The State does, however, quote United States v. Booth, 161 F. Supp. 269 (D. 
Alaska 1958), which is not good law.  Resp. Br. at 6 n.16.  Booth was a criminal 
case and arguably an advisory opinion penned after the defendant already had pled 
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show that the Community is a federally-recognized Indian tribe, for which 

Congress created the Annette Islands Reserve in 1891 to allow Community 

members (also referred to as Metlakatlans) to achieve economic self-sufficiency 

and establish a self-sustaining community in their new homeland.  Act of March 3, 

1891, ch. 561 § 15, 26 Stat. 1095, 1101 (codified at 25 U.S.C. § 495 (omitted)) (the 

Act).  The Supreme Court long ago dispensed with the relevance of some of the 

original Metlakatlans being foreign born, explaining that the action of Congress in 

creating the Reserve “made that immaterial . . . .”  Alaska Pac. Fisheries Co. v. 

U.S., 248 U.S. 78, 89 (1918).  This Court stated likewise almost a century ago.  

Territory v. Annette Island Packing Co., 289 F. 671, 674 (9th Cir. 1923) (“Nor is it 

material that the Metlakahtla Indians were British subjects before their 

immigration to the United States.  Congress has made that fact immaterial here.”).  

The Court went a step further by explicitly rejecting the notion “that the Indians on 

 
guilty to driving under the influence.  Booth opined about the nature of the 
Community and its reservation before concluding the Reserve was not really an 
Indian reservation nor “Indian country.”  Id. at 273.  But the Reserve is Indian 
country.  18 U.S.C. § 1151(a) (“Indian country” includes “all land within the limits 
of any Indian reservation under the jurisdiction of the United States Government”).  
See also Alaska v. Native Village of Venetie Tribal Gov’t, 522 U.S. 520, 527 n.2 
(1998) (acknowledging the Reserve is Indian country); Atkinson v. Haldane, 569 
P.2d 151, 156 (Alaska 1977) (holding that the Community’s reservation sets it 
“apart from other Alaska Natives and that the status of the . . . Community has 
always more closely resembled the status of the tribes in other states”).  
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Annette Island” were “not and never have been” real Indians, id., a notion the State 

apparently would revitalize.  

Nor can the State escape the Court’s governing Indian law jurisprudence by 

characterizing Congress’ creation of the Annette Islands Reserve as merely a 

“gratuitous land grant,” or a “gift.”  Resp Br. at 29.  The Community previously 

explained in its opening brief how the district court erred by describing the purpose 

of the Reserve as a gratuitous land grant.  Opening Br. at 52-55.  The falsity of 

such an analytical approach was recognized long ago in the Alaska Pacific 

Fisheries litigation.  There, the Alaska district court rejected the argument that the 

creation of the Reserve conferred on the Indians a mere “privilege” akin to a “grant 

of land.”  Alaska Pac. Fisheries, 5 Alaska 484, 488 (1916), aff’d, 240 F.2d 274 

(1917), aff’d, 248 U.S. 78 (1918).  To so hold, the court explained, would mean: 

Congress is engaged in the business of luring the unsuspecting, of 
cheating and deceiving them.  The language is not to be construed in 
the strict, narrow, legal sense which obtains between equals dealing at 
arm’s length, but in a broad and generous sense, in which words are to 
be taken when one of superior power, knowledge, and intelligence 
deals with an inferior. . . .  
 
To construe the invitation extended by the act with all the strictness of 
a legal conveyance of real estate would defeat the very object 
contemplated by the act. 
 

Id.   

Case: 21-35185, 09/28/2021, ID: 12241988, DktEntry: 32, Page 10 of 35



 
6 

The Supreme Court agreed on review.  The Annette Islands Reserve was 

“not in the nature of a private grant . . . .”  Alaska Pac. Fisheries, 248 U.S. at 88.  

Its creation was “a setting apart . . . of designated public property for a recognized 

public purpose-that of safeguarding and advancing a dependent Indian people 

dwelling within the United States.”  Id.  Rather than Congress merely gifting the 

Community with a gratuitous grant of land, Congress through the Act welcomed 

the Community into a trust relationship with the United States by pledging “the 

sacred faith of the nation . . . to these Indians,” who were “invitees of the 

government.”  Alaska Pac. Fisheries, 5 Alaska at 492.   

The State asserts it is not relitigating this settled issue by referring to 

Congress’ creation of the Reserve as a gratuitous land grant.  Resp. Br. at 17 n.46.  

The State even acknowledges that Congress’ purpose in creating the Reserve was 

to “‘look after these Indians.’”  Resp. Br. at 6 (quoting Congressional Record).  

But the State plainly does not fully embrace the Supreme Court’s conclusion that 

the Reserve was created to safeguard and advance a dependent Indian community.  

See Alaska Pac. Fisheries, 248 U.S. at 89 (concluding that Congress’ purpose in 

“creating the reservation was to encourage, assist and protect the Indians in their 

effort to . . . become self-sustaining” on an island homeland where “the use of the 

adjacent fishing grounds was . . . essential” to the Indians’ survival).  The resulting 

trust relationship elevates the analysis of the Community’s rights above that of a 
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transactional analysis, as would be the case for a gratuitous land grant.  Cf. Resp. 

Br. at 29 n.92 (ignoring Community-specific case law and instead pressing for a 

contractual analytical approach).   

In short, the Metlakatla Indian Community is a dependent Indian tribe like 

other federally-recognized Indian tribes, to which the Court’s Indian law 

jurisprudence is fully applicable.  History cannot be rewritten. 

B. Metlakatla Indian Community Members Are Different Than 
Non-Community Fishers in Southeast Alaska. 

 
Similarly unfounded is the State’s attempt to equate Community fishers with 

non-Community fishers in Southeast Alaska, Resp. Br. at 2 (Metlakatlans are “like 

all other fishers”), and to characterize Community fishers as greedily seeking a 

“prioritized right immunizing them from . . . state regulation.”  Id. at 1.   

On the first point, the foregoing makes clear, as did the Community’s 

opening brief, that not all Southeast Alaska fishers are alike.  Metlakatlan fishers 

are members of a dependent Indian Community.  The Community was welcomed 

by Congress, through the Act creating the Reserve, into a trust relationship with the 

United States, which effectively pledged “the sacred faith of the nation” to these 

“invitees of the government.”  Alaska Pac. Fisheries, 5 Alaska at 492.   

Nor is it true the Community seeks to go to the head of the line so that its 

members may fish wherever they want in Southeast Alaska free from State 
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regulation.  The Community’s amended complaint made clear the Community 

seeks to exercise its non-exclusive reserved right to fish in common with others, 

subject to sound State conservation requirements, in off-reservation Southeast 

Alaska waters now known as Districts 1 and 2.  See, e.g., ER-26 (Compl. ¶ 1) 

(“The Community’s right would be subject to sound conservation principles and 

promote the joint management of the fishery resources by the Community and the 

State.”); ER-43 (Comp. ¶ 57) (same).   

The Community practices sound conservation principles within the Reserve.  

See, e.g., 25 C.F.R. § 241.3(d) (providing that commercial fishing within the 

Reserve “shall be in accordance with the [State’s] season and gear restrictions”); 

id. § 241.4(b) (subsistence and sport fishing within the Reserve is subject to the 

State’s “season, gear and bag restrictions”).  Cf. Resp. Br. at 34 (inaccurately 

asserting that state regulations apply within the reservation).3  The Community 

welcomes non-discriminatory conservation requirements that benefit natural 

resources.  What the Community does not welcome is a State limited entry 

 
3  Contrary to the State’s assertion, the federal regulations governing fishing within 
the Reserve do not implicitly endorse the State’s discriminatory application of its 
limited entry program to Community members.  Resp. Br. at 34 (citing 25 C.F.R. § 
241.2(c)).  The referenced regulation promulgated in 1963 predated the State’s 
limited entry program and spoke only to fishing within the Reserve.  That the 
federal regulation anticipated some form of State regulation in State waters is of no 
consequence, particularly since the State very well could have promulgated lawful 
conservation-based regulations that did not discriminate against the Community. 
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program that disadvantaged Community members at the outset by not counting 

their fishing activities within the Reserve when assessing historical dependence on 

fishing.  

Finally, there is no basis to the State’s expressed concern that the 

Community will never be satisfied, such that after some passage of time it will 

return to seek implied fishing rights beyond Districts 1 and 2.  Resp. Br. at 36.  The 

State’s suggestion is unwarranted because the Community’s implied fishing rights 

are linked inextricably to Community members’ historical fishing locations, which 

were not unbounded: 
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See ER-54 (excerpt from Complaint Exhibit C, depicting the Community’s 

historical fishing locations).  See also Opening Br. at 13-14 & n.3 (explaining that 

Metlakatlans fished “within a day’s travel” of the Reserve due to a most practical 

consideration, i.e., the perishable nature of fresh fish).  Community members’ 

historical fishing locations are located in what are now Districts 1 and 2, where the 

Community seeks recognition of its implied fishing rights:  
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ER-49 (excerpt from Complaint Exhibit A, showing District 1 waters in pink and 

District 2 waters in green, with the Reserve located in the center of District 1).  As 

the foregoing image shows, the Community’s Reserve with its 3,000-foot 

Exclusive Fishing Zone is dwarfed by Districts 1 and 2, the only two of the many 

fishing districts in the Southeastern Alaska Area where the Community asserts 

implied off-reservation fishing rights.  See ALASKA ADMIN. CODE tit. 5, § 33.200. 

C. Contrary to the State’s Assertions, Well-Settled Indian Law 
Jurisprudence Provides the Legal Framework for the 
Community’s Implied Fishing Rights Claim. 

 
The foregoing dispels the State’s arguments that characterize the Metlakatla 

Indian Community as a square “immigrant” peg that does not fit into the round 

hole of Indian law jurisprudence.  Also without merit is the State’s rejection of 

governing case law, and its effort to create out of whole cloth a three-part test for 

evaluating the Community’s implied fishing rights claim that would supplant 

governing case law. 

1. The Court’s Review of a Claim for Implied Fishing Rights 
is Not Limited to Text. 

 
The State asserts without merit that the Community’s claim for relief was 

properly dismissed because the Act and its legislative history do not mention off-

reservation fishing rights.  Resp. Br. at 19-26.  The Community agrees that 

discerning congressional intent is key.  Id. at 19.  But the State’s insistence on 
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explicit textual reference to “fishing rights” is unwarranted – even the district court 

acknowledged that “courts have rejected the argument that off-reservation rights 

must be grounded in text.”  ER-12 (Order at 11) (citing Confederated Tribes of 

Chehalis Indian Reservation v. State of Wash., 96 F.3d 334, 342 (9th Cir. 1996)).   

A reviewing court’s analysis does not stop upon a finding of no explicit or 

ambiguous language regarding fishing rights “within the four corners of the 

document creating the reservation” at issue.  Resp. Br. at 19.  Rather, “such rights 

can be implied based on the circumstances surrounding the creation of the 

reservation.”  ER-12 (Order at 11).  In support of this legal tenet, the district court 

quoted Cappaert v. U.S., 426 U.S. 128, 138 (1976), an implied rights case 

involving water necessarily reserved to fulfill the purposes of a national 

monument.  ER-12 (Order at 11).  The district court wrote that “‘when the Federal 

Government withdraws its land from the public domain and reserves it for a federal 

purpose, the Government, by implication, reserves appurtenant water then 

unappropriated to the extent needed to accomplish the purpose of the reservation.’”  

Id. (quoting Cappaert, 426 U.S. at 138). 

The Community’s opening brief discussed at length the body of case law 

involving implied rights appurtenant to federal reservations.  Opening Br. at 31-38.  

The Community started with this Court’s Chehalis decision, traced its legal 

framework back to Colville Confederated Tribes v. Walton, 647 F.2d 42, 47 (9th 
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Cir. 1981), and then traced Colville Confederated Tribes’s legal foundation back to 

that articulated in the seminal implied rights decision United States v. Winters, 207 

U.S. 564, 576 (1908).  Each of those decisions involved land withdrawn from the 

public domain for purposes of an Indian reservation, but the implied rights doctrine 

applies equally to other types of reservations, like national forests, see, e.g., United 

States v. New Mexico, 438 U.S. 696 (1978), or national monuments, as was the 

case in Cappaert.  And whereas Winters and Colville Confederated Tribes dealt 

with implied rights to water, Chehalis applied the doctrine in the context of 

implied fishing rights.4  Chehalis thus provides the framework for assessing the 

Community’s claim.  

The Court’s Chehalis decision holds that where the document creating a 

reservation says little (or nothing) about the purpose of a reservation’s 

 
4  The State unsuccessfully tries to distinguish this case from other implied rights 
cases by pointing to the term “appurtenant.”  Resp. Br. at 27 n.85.  The State 
suggests that here, unlike other implied rights cases, the right sought to be 
recognized is off-reservation and hence not appurtenant, id., which is incorrect.  
Appurtenant simply means “belonging to.”  BLACK’S LAW DICTIONARY 133 (4th 
ed. rev. 1968).  Thus in Cappaert, the reserved water right appurtenant to the 
monument involved groundwater located outside the monument that was being 
pumped on a ranch more than two miles away.  426 U.S. at 133.  In Winters, the 
reserved appurtenant water right involved water in a river outside of the 
reservation that was being diverted before it could reach the reservation’s diversion 
points.  207 U.S. at 565-67.  Likewise, the implied fishing rights at issue in this 
case are off-reservation but appurtenant to the Reserve. 
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establishment, ascertaining such “purposes and the rights associated with them” 

requires a reviewing court to consider not only the documents creating such 

reservations but also “the circumstances surrounding their creation, and the history 

of the Indians for whom they were created.”  96 F.3d at 342.  See also Colville 

Confederated Tribes, 647 F.2d at 47 (noting that the inquiry is not blind to a 

Tribe’s future needs but rather takes into consideration a Tribe’s need to maintain 

itself both at the time its reservation was created and moving forward “under 

changed circumstances”).  Thus, under Chehalis, implied rights may be found 

where the existence of such rights is clear from the circumstances surrounding the 

reservation’s creation.   

The Community alleged well-pleaded facts establishing a more than 

plausible claim for the existence of implied off-reservation fishing rights under 

Chehalis.  See generally Opening Br. at 39-47.  See also infra part II.E.  Under the 

Act, Congress reserved an island homeland in Southeast Alaska for a dependent 

Indian fishing people for the purpose of establishing a self-sustaining community.  

The fulfillment of that purpose would have been impossible if the Reserve did not 

include the implied fishing rights at issue.5  See, e.g., Alaska Pac. Fisheries, 5 

 
5  While urging the Court to disregard Chehalis, the State also asserts Chehalis 
definitively rejected a claim analogous to the Community’s.  Resp. Br. at 31-32.  
But the merits determination in Chehalis, which rested on different facts and a full 
record, is not dispositive in this case.  See Opening Br. at 47-49.  Whereas the 
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Alaska at 486-87 (“[Congress] must be held to have known that without the food 

yield of the sea, these Indians could not survive . . . there being little or no 

agricultural land on the islands, or for that matter in all Southeastern Alaska”).  It 

begs common sense to think that Metlakatlans would have believed otherwise in 

1891.  Alaska Pac. Fisheries, 248 U.S. at 89 (“The Indians naturally looked on the 

fishing grounds as part of the islands . . . .”); Parravano v. Babbitt, 70 F.3d 539, 

544 (9th Cir. 1995) (the scope of rights associated with the establishment of a 

reservation must be interpreted as the Indians would have understood them). 

The State’s insistence that the Court end its review upon finding no explicit 

reference to fishing rights is flatly inconsistent with Chehalis.  The State offers two 

reasons for turning a blind eye to the Court’s articulation of the implied rights 

doctrine in Chehalis, neither well taken.   

First, the State points to treaty language discussing fishing rights for the 

proposition that Congress knew how to express its intent in 1891 when it created 

 
summary judgment record in Chehalis showed that the Indian tribes had settled on 
reservations to become agrarian communities, the Community’s well-pleaded facts 
demonstrated that the Reserve was set aside for an Indian tribe comprised of 
fishers who could not have turned to agriculture on the Reserve even if they had 
wanted to.  See, e.g., Resp. Br. at 4 (quoting Congressional Record statement 
describing the Annette Islands as “‘good for nothing’”).  The State’s reference to 
“‘7 acres of garden’” on the Reserve in 1898 is not to the contrary.  Resp. Br. at 8 
(quoting Congressional Record).  An interested reader could search online for the 
number of families who might be supported by a seven-acre garden (not many), 
but that is a point for the State to argue on summary judgment. 
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the Reserve.6  Resp. Br. at 20-21.  But express fishing rights language in treaties is 

irrelevant to the question at issue in this case, namely whether a statute creating a 

reservation, which did not discuss fishing rights but which constituted “a setting 

apart . . . of designated public property for a recognized public purpose . . . of 

safeguarding and advancing a dependent Indian [fishing] people,” Alaska Pac. 

Fisheries, 248 U.S. at 88, granted those Indian people an implied fishing right 

essential to their existence.   

Second, the State seeks to distinguish Chehalis because it involved executive 

order reservations, not a reservation created by statute.  But it is not relevant (and 

certainly not dispositive) that the reservations at issue in Chehalis were created by 

executive order.  Resp. Br. at 21-22.  This Court has “long held that when it comes 

to protecting tribal rights against non-federal interests, it makes no difference 

whether those rights derive from treaty, statute or executive order.”  Parravano, 70 

F.3d at 544.   

On a final note, there is no merit to the suggestion that the Community seeks 

a rewrite of the Act to include new fishing rights outside the Reserve as 

compensation for limited on-reservation fishery resources.  Resp. Br. at 35-37 

(analogizing this case to Menominee Indian Tribe v. Thompson, 161 F.3d 449 (7th 

 
6  Congress had lost its treaty making power two decades prior to creating the 
Reserve.  See Act of March 3, 1871, § 1, 16 Stat. 544 (codified at 25 U.S.C. § 71). 
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Cir. 1998)).  This case is not like Menominee, which instead evaluated an Indian 

tribe’s claim to treaty-reserved and aboriginal use fishing rights, neither at issue 

here.  Menominee specifically rejected the argument that the tribe’s 1854 Treaty 

“reserved 50% of the sturgeon resource exclusively for the use of the” tribe where, 

unlike other treaty cases relied on by the tribe, the treaty said nothing about taking 

fish in common with citizens of the territory nor otherwise promised “a specific 

proportion of the sturgeon catch.”  16 F.3d at 461.  Nor did an earlier decision, 

Menominee Tribe of Indians v. U.S., 391 U.S. 404 (1968), support the claim where 

that case had interpreted the treaty to include on-reservation fishing rights but not a 

right “to some proportion of the sturgeon catch.”  16 F.3d at 461.  Here, the 

Community is not asserting a right to a specific proportion of any fishery resource.  

It instead seeks judicial recognition of implied off-reservation fishing rights 

reserved for the Community when Congress created the Reserve in 1891.   

In sum, the State cannot claim victory by ignoring the applicable implied 

rights doctrine articulated in Chehalis, which does not demand a textual basis for a 

finding of implied Indian fishing rights. 

2. The State’s Alleged Three-Part Test for Evaluating the 
Community’s Implied Fishing Rights Claim Has No Basis in 
Governing Law. 

 
Nor can the State claim victory by urging the Court to replace the Chehalis 

implied rights framework with an alleged three-part test requiring aboriginal 
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fishing rights, the negotiated retention of same, and “consideration” for the 

retained rights.  Resp. Br. at 26 (citing generally for supposed authority to 

Chehalis, Colville Confederated Tribes, United States v. Washington, 520 F.2d 676 

(9th Cir. 1975), and United States v. Michigan, 471 F. Supp. 192 (W.D. Mich. 

1979)).  The cited cases do not support the State’s argument. 

First, nowhere does Chehalis articulate the State’s alleged three-part test.  

Chehalis instead rejected the argument that the Indian tribes at issue “had 

unextinguished aboriginal rights to fish . . . at their usual and accustomed fishing 

grounds off the reservations.”  96 F.3d at 339.  Chehalis reached that conclusion 

because an 1863 executive order had “extinguished any remaining aboriginal title 

in the region.”  Id. at 341.  After having dispensed with the aboriginal rights 

argument, Chehalis evaluated the alternative argument that the Indian tribes “had 

off-reservation fishing rights arising from the orders creating their reservations.”  

Id. at 339.  And it did so by evaluating the purpose of the Indian tribes’ 

reservations based on “the executive orders themselves, the circumstances 

surrounding their creation, and the history of the Indians for whom they were 

created.”  Id. at 342. 

Second, the State’s argument finds no support in Colville Confederated 

Tribes.  Aboriginal rights are nowhere mentioned in the decision.  In fact, the 

Indians’ “historic fishing grounds . . . ha[d] been destroyed by dams.”  647 F.2d at 
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48.  Instead, Colville Confederated Tribes relied on the Winters doctrine for the 

proposition that “[a]n implied reservation of water for an Indian reservation will be 

found where it is necessary to fulfill the purposes of the reservation.”  Id. at 46.  In 

such a circumstance, the “United States acquires a water right vesting on the date 

the reservation was created . . . .”  Id.  True, the Indians at issue had relinquished 

property rights when their reservation was established to protect them from 

encroaching settlers.  Id. at 47.  But they did not do so as “consideration” for the 

negotiated retention of rights, aboriginal or otherwise.  The water rights instead 

were necessarily implied because Congress had “intended to deal fairly with the 

Indians by reserving waters without which their lands would be useless.”  Id.   

Having found an implied water right, Colville Confederated Tribes then 

evaluated the extent of the right, keeping in mind “that the reservation was created 

for the Indians, not for the benefit of the government.”  Id.  To answer the 

question, this Court applied the implied rights framework of considering the 

document creating the reservation, the surrounding circumstances, and the history 

of the Indian people at issue.  Id.  See also id. (“We also consider their need to 

maintain themselves under changed circumstances.”).  Under that familiar 

framework, and given that “fishing was of economic and religious importance to” 

the Indians, the decision found an implied reservation of the quantity of water 
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needed “for the development and maintenance of replacement fishing grounds.”  

Id. at 48. 

Third, the State’s reliance on United States v. Washington is factually 

misplaced because the decision did not address implied fishing rights.  Rather, it 

involved the so-called Stevens treaties negotiated by Governor Stevens “between 

the federal government and various Indian tribes of western Washington,” 520 

F.2d at 682, each of which “contained a provision guaranteeing off-reservation 

fishing rights . . . .”  Id. at 682.  Treaties that “expressly reserved” the Indians’ 

fishing rights, id. at 685, do not inform the central merits question in this implied 

fishing rights case.  On remand, the Community should be allowed to pursue the 

question of its implied off-reservation fishing rights on the merits, under the 

Chehalis framework for implied rights appurtenant to a federal reservation. 

Finally, the State’s citation to the lengthy United States v. Michigan district 

court decision without so much as a pin cite is unhelpful.  Regardless, the decision 

does not support the existence of a three-part implied Indian fishing rights test that 

supplants this Court’s Chehalis authority.   

Michigan involved Indian treaty fishing rights, implied fishing rights, and 

aboriginal fishing rights, including “aboriginal rights which have survived for over 
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12,000 years” and were extant at the time of the 1979 decision.7  471 F. Supp. at 

203.  Those aboriginal fishing rights were guaranteed not only by treaties between 

the Indians and the United States, but also by the Treaty of Ghent, id., which 

brought an end to the War of 1812 between the United States and Britain and 

“acknowledged all aboriginal Indian rights to use land, sea and air in the New 

World . . . .”  Id. at 206.   

Because certain language in relevant treaties was ambiguous, the court 

concluded it needed to examine “the history of their negotiation and the entire 

history of the Michigan Indians.”  Id. at 213-14.  The resulting exhaustive 

examination of the Indians’ history confirmed that the Indians possessed aboriginal 

fishing rights recognized by the “Confederated Congress . . . when it passed the 

Northwest Ordinance” in 1787, which were later “reaffirmed in the Treaty of 

Ghent.”  Id. at 255 (noting that Britain demanded that the Treaty of Ghent 

“guarantee[] the Indians all the possessions, rights, and privileges which were 

recognized before the war” in exchange for peace).  The district court then 

concluded that the subsequent Treaties of 1836 and 1855 between the Indians and 

 
7  The Community’s opening brief discussed Michigan in the context of implied 
off-reservation rights.  Opening Br. at 34-35.  The Community particularly noted 
the coexistence of implied and exclusive fishing rights in different locations, like 
the Community’s implied off-reservation rights and on-reservation Exclusive 
Fishing Zone.  Id. at 35 & n.10. 
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the United States did not abolish those aboriginal rights.  Id. at 257-58 (discussing 

Treaty of 1836); id. at 261-63 (discussing Treaty of 1855).   

The state defendants appealed the decision, but the Sixth Circuit remanded 

after the federal government developed “comprehensive regulations governing 

Indian fishing in the Great Lakes . . . .”  United States v. Mich., 623 F.2d 448, 449 

(6th Cir. 1980).  A year later, after a new Secretary of the Interior had allowed the 

regulations to expire and the state had issued its own set of regulations, the matter 

came before the appellate court once again.  653 F.2d 277 (6th Cir. 1981).  After 

noting that the Indian tribes had adopted and were enforcing the regulations 

previously promulgated by the federal government, the Sixth Circuit held that 

those regulations would “remain in effect” while the district court dealt further 

with the case on remand.  Id. at 279. 

Respectfully, facts matter.  And the Michigan facts do not support the 

State’s three-prong legal theory nor undermine the Community’s claim for implied 

fishing rights.8  Put simply, the State’s aboriginal rights three-part test does not 

 
8  Similarly distinguishable is King Mountain Tobacco Co., Inc. v. McKenna, 768 
F.3d 989, 994-95 (9th Cir. 2014), cited by the State for the proposition that tribes 
must “prove that an express federal law (a treaty) granted them a right to have their 
off-reservation activities free from state regulation.”  Resp. Br. at 23 n.63.  King 
Mountain involved the quite different scenario of a state escrow law applying to 
Indians’ off-reservation activities, there in the context of tobacco products and a 
state escrow account used to reimburse the state for associated health care costs.  
Because there was no evidence the state law treated “in-state cigarette 
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guide the Court’s review of the Community’s claim in the context of the district 

court’s improper Rule 12(b)(6) dismissal.    

D. Whether the State’s Limited Entry Program Discriminates 
Against Community Members is an Issue for the District Court in 
the First Instance. 

 
The State asserts in passing that its limited entry program is non-

discriminatory.  Resp. Br. at 12, 13 n.37, 39-40 & n.122.  The district court 

expressly did not reach this issue when it dismissed the case under Rule 12(b)(6).  

ER-6 (Order at 5) (“Whether the limited entry program is designed for 

conservation and implemented in a non-discriminatory manner, however, is not an 

issue before the Court here.”).  Accordingly, the Court should not address this 

merits issue, which instead should be reached by the district court in the first 

instance after full briefing.  See, e.g., ASSE Int’l, Inc. v. Kerry, 803 F.3d 1059, 

1079 (9th Cir. 2015); Reinkemeyer v. SAFECO Ins. Co. of Am., 166 F.3d 982, 985 

(9th Cir. 1999).   

The Community notes, however, that the State’s characterization of May is 

loose with the facts.  Resp. Br. at 13 n.37 (citing May v. State, 168 P.3d 873, 885 

(Alaska 2007)); id. at 39-40 & n.122 (same).  In May, the allegedly discriminatory 

 
manufacturers differently than out-of-state manufacturers,” 768 F.3d at 993, the 
question was whether the treaty expressly exempted application of the state escrow 
law, which it did not.  Id. at 994-98.  King Mountain does not inform this case. 
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conduct at issue was the differential treatment of Mr. May compared with the 

treatment afforded another individual, Mr. Leask.  May, 168 P.3d at 885.  But Mr. 

Leask’s treatment had been a mistake, such that Mr. May could not assert 

discriminatory conduct based on the error made with respect to the other individual 

seeking a limited entry permit.  Id.  Nor is the State’s citation to Scudero 

dispositive as the State cursorily suggests.  Resp. Br. at 39 & n.121 (citing Scudero 

v. State, No. S-17549, 2021 WL 3123069 (Alaska July 23, 2021), petition for reh’g 

filed (Aug. 2, 2021)).  In Scudero, a decision not yet final, the charges against the 

defendant included fishing in waters closed for the benefit of natural resources.  

2021 WL 3123069, at *2.  The court declined to reach “unresolved questions about 

the status of . . . reserved fishing rights for citizens of the Metlakatla Indian 

Community,” id. at *4, where the defendant had violated a non-discriminatory 

closure order meant to benefit fish.  Id. at *7.  As stated above in part II.B, the 

Community supports sound State conservation requirements like seasonal closures. 

But again, the Court should allow the district court to address the merits of 

this issue on remand after full briefing.   

E. The District Court’s Rule 12(b)(6) Dismissal of the Community’s 
Implied Fishing Rights Claim Should Be Reversed Because the 
Community Stated a More than Plausible Claim for Relief. 

 
 Returning to the precise issue before the Court, the Metlakatla Indian 

Community has carried its burden of demonstrating that the district court erred by 
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granting the State’s Rule 12(b)(6) motion and dismissing the Community’s claim 

for an implied off-reservation fishing right.  The Community’s opening brief 

summarized the well-pleaded facts in the operative complaint which, when viewed 

in the light of applicable Indian law case law and the Rule 12(b)(6) standard of 

review, met or exceeded the plausibility standard for defeating a Rule 12(b)(6) 

motion.  See generally Resp. Br. at 39-47.  See also ER-25-56 (Compl.).   

 To briefly recap, the Community’s well-pleaded factual allegations 

demonstrate at least that:  (1) off-reservation fishing is and always has been 

essential to the life of the dependent Indian Community on the Annette Islands 

Reserve; (2) before, during and after Congress’ creation of the Reserve, 

Metlakatlans fished openly in waters far beyond the Annette Islands and the 3,000 

foot Exclusive Fishing Zone affirmed by the Supreme Court in 1918, in what are 

now Districts 1 and 2; (3) Congress intended to create a permanent island 

homeland for this dependent Indian fishing people where the Indians would 

become a self-sufficient Community; (4) Community members’ historical off-

reservation fishing activities in waters now designated as Districts 1 and 2 were 

known to and acquiesced in by the Territorial, State and federal authorities; and (5) 

current Reserve fishery conditions do not support the Community’s needs.   

 Notably, although the State asserts that Metlakatlans’ historical fishing 

activities in what are now Districts 1 and 2 are meaningless given lax regulation in 
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general, Resp. Br. at 37-38, the State is silent as to the historical language to the 

contrary in Annette Island Packing.  See Opening Br. at 15-16 (discussing 

Territory v. Annette Island Packing Co., 6 Alaska 585 (D. Alaska 1922), aff’d, 289 

F. 671 (9th Cir. 1923)).  Annette Island Packing involved the Territory of Alaska’s 

unsuccessful attempt to tax the cannery being operated on the Reserve for the 

Community’s benefit, the operations of which were processing salmon harvested 

outside of the Community’s Exclusive Fishing Zone.  In answering the Secretary 

of the Interior’s complaint in intervention, the Territory alleged that since their 

arrival to the Annette Islands, Community members 

have been and yet are in the habit of fishing outside of said reserve, 
and a large percentage of the fish canned from year to year by the 
defendant company was caught in waters outside of said reserve . . . . 
the right of the inhabitants of said Annette Island reserve to catch fish 
outside of the reserve . . . has always been and is now recognized by 
the intervenor [Secretary of the Interior] and by the Government of 
the United States, and such right is and at all times has been claimed 
by the said Metlakatla people. 
 

ER-35 (Compl. ¶ 26) (quoting Territory’s answer to the complaint in intervention).  

The Territory sought to collect what it believed to be a rightful tax, but it did not 

challenge Community members’ right to fish outside the Zone in what are now 

Districts 1 and 2.  The State neither acknowledges nor responds to this evidence of 

historical acquiescence in Metlakatlans’ fishing practices.  
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The Community alleged in its complaint that the knowing acquiescence of 

the federal government, the Territory and the State in Community members’ 

“practice of fishing outside of the Reserve from the 1890s through the mid-1970s” 

constituted evidence of the Community’s implied right to fish off-reservation.  ER-

21 (Order at 18).  See also ER-35 (Compl. 28).  The State offered a competing 

inference (lax regulation overall) but did not challenge the reasonableness of the 

Community’s inference.  Nor did the district court find the Community’s inference 

unreasonable.  Rather, it simply disagreed with the Community in conclusory 

fashion and instead “agree[d] with the State’s position” regarding lax regulation 

overall.  ER-21-22 (Order at 18-19) (emphasis added).  But on a Rule 12(b)(6) 

motion, the Community was due the benefit of the doubt on reasonable inferences 

flowing from well-pleaded facts.  Odom v. Microsoft Corp., 486 F.3d 541, 545 (9th 

Cir. 2007) (en banc).  The district court thus erred. 

The district court’s holding also ignored the equally or more likely 

inferences that the asserted evidence demonstrated the Community’s belief that the 

Act implied a right to fish in off-reservation waters, and that such off-reservation 

fishing was (and is) necessary to sustain the Community on the Reserve as 

Congress intended at the time it created the reservation.  See, e.g., ER-31, ER-33, 

ER-36 (Compl. ¶¶ 15, 22-23, 30).  Again, the district court failed to give the 

Indians the benefit of the doubt when assessing the Community’s evidence, which 
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was legal error both under the standard of review for a Rule 12(b)(6) motion and 

under Indian law jurisprudence.   

As the Community stated in its opening brief, it is inconceivable that an 

Indian in Southeast Alaska more than a century ago could have conceived of an 

invisible line surrounding the reservation beyond which it could not fish.  Nor is it 

conceivable that Congress, being well-acquainted with the history of this fishing 

people, would have intended in 1891 to limit the Community’s access to essential 

fishing grounds.  Commonsense teaches otherwise and favors reversal.   

III. CONCLUSION. 
 

Based on the foregoing, and for the reasons discussed in the Metlakatla 

Indian Community’s opening brief, the Court should reverse the district court and 

remand for further proceedings on the merits of the Community’s implied fishing 

rights claim.   

DATED this 28th day of September, 2021. 

/s/Julie A. Weis  
Julie A. Weis 
Christopher G. Lundberg 
Christopher T. Griffith 
HAGLUND KELLEY LLP  

 
Attorneys for Plaintiff-Appellant Metlakatla 
Indian Community   
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