
IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF MARYLAND 

NORTHERN DIVISION 
 

 
ACCOHANNOCK INDIAN TRIBE, et. al,  * 
        

Plaintiffs,     *   CIVIL CASE NO. 1:21-cv-02550-SAG 
        
v.       * 
        
CLARENCE TYLER, et. al,     
       * 
        

Defendants.     * 
        
* * * * * * * * * * * * *  

 
MEMORANDUM OF LAW IN SUPPORT DEFENDANTS’ MOTION TO DISMISS 

Defendants Clarence Tyler, Jerry Wimbrow, Diane Baldwin, Vivian Tyler, Sandi Ennis, 

Billy Tapman, and Julie Gilroy by their undersigned counsel, pursuant to Local Rule 105.1, submit 

this Memorandum of Law in support of their Motion to Dismiss. 

 
INTRODUCTION 

 
 On October 10, 2021, Plaintiff Michael J. Hinman (“Mr. Hinman”), through counsel, 1  filed 

the lawsuit sub judice on behalf of himself, the Accohannock Indian Tribe (the “Tribe”), and the 

Accohannock Indian Tribe, Inc. (the “Tribal Corporation”) against the current Tribal Council and 

the Honorable Sidney. S. Campen, Jr., who presided over the Somerset Case brought by the Tribal 

Corporation against Mr. Hinman.  

 
1 Mr. Hinman is represented by Attorney John. T. Brennan (“Mr. Brennan”).  Mr. Brennan has not 
been retained to represent the Accohannock Indian Tribe, Inc. in this matter. The Tribal leadership 
has directed him to dismiss the claims he has purported to assert on behalf of the Tribal 
Corporation. Mr. Brennan is also representing Mr. Hinman, who is a Defendant in a suit brought 
by the Tribal Corporation in the Circuit Court for Somerset County, Maryland (hereinafter the 
“Somerset Court”), in Case No. C-19-CV-20-000075 (hereinafter the “Somerset Case”).  
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In 1995, a group of Eastern Shore residents claiming descent from Accohannock Indians 

incorporated the Tribal Corporation.  Among these individuals were many of Defendants and Mr. 

Hinman.  In 2018, the State of Maryland granted recognition to the Tribe. The following year, a 

group of Tribal leaders, including Chief Tyler and Senior Clan Mother Diane Baldwin (both 

Defendants), convened a Tribal Election – the first in many years.  Mr. Hinman, who had 

previously served as Chair of the Tribal Council, neither protested the election nor ran as a 

candidate.  However, after the election established Defendant Jerry Wimbrow as Chair, Mr. 

Hinman refused to hand over Tribal records, changed the lock on the Tribe’s offices, refused to 

render an accounting for his actions as Chair and, generally, obstructed the transition in leadership.  

Previously, Mr. Hinman had unilaterally expelled approximately one-third (1/3) of the Tribe’s 

members, and had ignored their appeals challenging the expulsions.  Mr. Hinman justified his 

subsequent obstruction on the grounds that he had expelled many of the members involved in the 

election.   

To resolve this internecine dispute, the Tribe in 2020 filed suit against Mr. Hinman in the 

Somerset Court seeking declaratory and injunctive relief.  After exhaustive discovery and a two-

day bench trial, the Somerset Court entered a decision ruling that Mr. Hinman’s expulsion of Tribal 

members had been ineffectual, the 2019 election had been valid, and the officers duly elected were 

entitled to maintain their office.  The Court directed that the Tribe appoint agencies specified in its 

Bylaws, such as a Board of Elections and a Tribal Court, and convene a new election within a 

specified timeframe.  Lastly, the Court directed that any accounting required of Mr. Hinman be 

determined by the Tribal Court, once appointed. 
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Mr. Hinman moved to amend the judgment or, in the alternative, for a new trial.  The 

Somerset Court denied his motion, and he then appealed to the Maryland Court of Special Appeals.  

That appeal is now pending, and the parties are awaiting a Briefing Order.   

Long after he had filed his appeal to the Maryland Court of Special Appeals, Mr. Hinman, 

now purporting to act on behalf of the Tribe and the Tribal Corporation initiated this proceeding 

asking this Court to enjoin the relief ordered by the Somerset Court.     

 
SUMMARY OF THE ARGUMENT 

This Court should deny Plaintiffs’ request for declaratory judgment and injunctive relief. 

It is an attempt to enjoin the enforcement of the Order entered by the Somerset Court. The relief 

Plaintiffs seek is dependent on whether the Accohannock Tribe is considered a “tribe” and, 

therefore, immune from suit on the basis of sovereign immunity.  The Tribe, the Tribal 

Corporation, and Mr. Hinman are not immune from suit in Maryland State Courts on the basis of 

sovereign immunity because the Tribe is not recognized by the federal government, which is a 

prerequisite to enjoying the benefits of sovereign immunity.  The Tribe is not listed on the Federal 

Department of the Interior’s Federally Recognized Indian Tribe List, nor has it applied for 

recognition by the United States.  Plaintiffs have not established themselves as a federally 

recognized tribe or an extension thereof. Additionally, Plaintiffs have not pled sufficient facts to 

support finding the Tribe is a “tribe” under the common law definition.  Plaintiffs merely offer a 

formulaic recitation of the elements needed to prove tribal status devoid of further factual 

enhancement. The facts in the Complaint sub judice, taken as true, stop short of the line between 

possibility and plausibility required to survive a motion to dismiss.  However, even if the Tribe 

and/or the Tribal Corporation had sovereign immunity that would not have barred the Tribal 

Corporation from suing Mr. Hinman in the Somerset Case, as perversely he now argues. 
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Mr. Hinman lacks standing to sue because he cannot articulate an invasion to a legally 

protected interest.  Mr. Hinman states alleged invasions to legally protected interests belonging to 

the Tribe, but not him personally.  Mr. Hinman conflates his interests with the Tribe’s and cannot 

meet the required standard for standing. 

This Court does not have personal jurisdiction over all defendants. As of the filing of this 

Memorandum, all the named defendants have yet to be served. 

On the RICO claim, Plaintiffs have failed to state a cognizable claim under the applicable 

RICO statutes.  Plaintiffs offer no factual support to assert standing under the RICO statutes and 

Plaintiffs have not plead factual content that allows this Court to draw reasonable inference that 

Defendants are liable for the misconduct alleged. 

 The Equal Protection claim brought by Mr. Hinman only should be dismissed because he 

has failed to establish state conduct.  Mr. Hinman explicitly excludes Judge Campen from his claim 

and fails to identify the alleged state action which deprived him of his rights secured by the 

Constitution and the laws of the United States. Mr. Hinman does not even identify who the alleged 

state actor is and leaves this Court to speculate. 

Mr. Hinman was the sole defendant in the Somerset Case in which the same claims he 

prosecutes in the case sub judice were fully resolved.  Mr. Hinman did not timely remove the case 

to Federal Court or otherwise assert his specious Federal claims and hence he has waived his right 

to bring a subsequent collateral Federal proceeding raising identical issues.  In effect, Mr. Hinman 

asks this Court to overrule the decision of the State trial court and to negate the appellate authority 

of the Maryland Court of Special Appeals, which is grossly improper.   
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STATEMENT OF FACTS 

 For the purpose of this motion only, Defendants assume the truth of all factual allegations 

set forth by Mr. Hinman in the Hinman Complaint.  

 
STANDARD OF REVIEW 

 To survive a Federal Rule of Civil Procedure 12(b)(6) motion, the complaint must allege 

sufficient factual detail under Rule 8(a) that, if those allegations were assumed to be true, state a 

plausible claim for relief. Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009) (quoting Bell Atl. Corp. v. 

Twombly, 550 U.S. 544, 570 (2007)). A claim is plausible when “the plaintiff pleads factual content 

that allows the Court to draw the reasonable inference that the defendant is liable for the 

misconduct alleged.” Id. (citing Twombly, 550 U.S. at 556). Legal conclusions or conclusory 

statements do not suffice and are not entitled to the assumption of truth.  Id. (citing Twombly, 550 

U.S. at 555). “While legal conclusions can provide the complaint’s framework, they must be 

supported by factual allegations.” Id. at 664. 

The Court “must determine whether it is plausible that the factual allegations in the 

complaint are enough to raise a right to relief above the speculative level.” Monroe v. City of 

Charlottesville, 579 F.3d 380, 386 (4th Cir.2009) (quoting Andrew v. Clark, 561 F.3d 261, 266 

(4th Cir.2009)) (internal quotation marks omitted).  In doing so, the Court must examine the 

complaint as a whole, consider the factual allegations in the complaint as true, and construe the 

factual allegations in the light most favorable to the plaintiff. Albright v. Oliver, 510 U.S. 266, 268 

(1994). “Where a complaint pleads facts that are ‘merely consistent with’ a defendant’s liability, 

it ‘stops short of the line between possibility and plausibility of ‘entitlement to relief.’” Iqbal, 556 

U.S. at 678 (citing Twombly, 550 U.S. at 557). A complaint that alleges mere “‘labels and 

conclusions,’ or ‘a formulaic recitation of the elements of a cause of action,’” or “‘naked 
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assertion[s]’ devoid of ‘further factual enhancement’” will not suffice. Id. at 556 U.S. at 681 

(quoting Twombly, 550 U.S. 555, 557). 

 
LEGAL ARGUMENT 

 
I. PLAINTIFFS DO NOT ALLEGE FACTS SUFFICIENT TO ESTABLISH 
JURISDICTION IN THAT THEY DO NOT ALLEGE (AND CANNOT ALLEGE) THE 
ACCOHANNOCK INDIAN TRIBE IS FEDERALLY RECOGNIZED, IS ENTERED INTO 
THE FEDERAL REGISTRY OF INDIAN TRIBES OR OTHERWISE POSSESSES 
CHARACTERISTICS SUFFICIENT TO MEET THE FEDERAL “COMMON LAW” 
DEFINITION OF A TRIBE. 

 
Mr. Hinman and Mr. Hinman purportedly acting on behalf of the Tribe and the Tribal 

Corporation seeks relief which Mr. Hinman has been repeatedly denied through the Maryland 

Court System. Specifically, Mr. Hinman seeks a declaration that: 1) the Tribe is immune from suit; 

2) the Tribal Corporation is an arm of the Tribe and is, therefore, clothed with the same immunity 

as the Tribe; 3) Mr. Hinman, as Chairman2 of the Tribe and the Tribal Corporation, is clothed with 

immunity of the Tribe’ 4) the Tribe and Tribal Corporation have not waived sovereign immunity; 

5) the Order entered by Judge Campen is null and void as to both the Tribe and the Tribal 

Corporation, and does not authorize Defendants to exercise any dominion or control over the Tribe 

or Tribal Corporation or its property; and 6) the Orders entered by Judge Campen, namely the 

partial summary judgment order and the final judgment, do not establish any members of the “Wolf 

Clan” with the rights of membership in the Tribe or Tribal Corporation and do not validate the 

June 23, 2019 election results establishing an interim tribal Counsel.  The relief Mr. Hinman seeks 

is dependent on whether the Tribe is considered an Indian Tribe and, therefore, immune from suit 

 
2 Mr. Hinman repeatedly refers to himself as the current “Chairman” of the Tribe and Tribal 
Corporation in the Hinman Complaint.  Mr. Hinman has offered this Court no factual support for 
his conclusion contradicting the final Order of the Somerset Court establishing Jerry Wimbrow as 
the present (Interim) Chairman of Tribe. 
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on the basis of sovereign immunity. (Oddly, Mr. Hinman argues that the Tribe’s sovereign 

immunity precluded the Tribe itself from suing him in the Somerset Court.) 

A. Plaintiffs Have Failed to Establish the Tribe Is an Entity Recognized by the 
Federal Government. 
 

The U.S. Constitution vests the Federal Government with “plenary and exclusive” powers 

to legislate with respect to Indian Tribes. See United State v. Lara, 541 U.S. 193, 200 (2004). The 

Indian Tribes are “domestic dependent nations” that exercise “inherent sovereign authority.” Okla. 

Tax Comm 'n v. Citizen Brand Potawatomi Tribe of Okla., 498 U.S. 505, 509 (1991). A core aspect 

of the sovereignty that tribes enjoy is common-law immunity from lawsuits. See Michigan v. Bay 

Mills Indian Cmty., 572 U.S. 782, 788 (2014); see also Santa Clara Pueblo v. Martinez, 436 U.S. 

49, 56 (1978). As a matter of federal law, Indian tribes are not subject to suit unless the tribe has 

waived sovereign immunity or Congress has expressly authorized the action. “Tribal immunity is 

a matter of federal law.” Kiowa Tribe v. Mfg. Techs. Inc., 523 U.S. 751, 756 (1998). The U.S. 

Supreme Court has said that tribal sovereign immunity is a jurisdictional barrier to a court’s 

“exercise of judicial power.” United States v. U.S. Fid. Guar. Co., 309 U.S. 506, 514. An “essential 

attribute” of sovereign immunity is the “entitlement not to stand trial.” Mitchell v. Forsyth, 472 

U.S. 511, 525 (1985). “The entitlement is an immunity from suit rather than a mere defense to 

liability; and … it is effectively lost if a case is erroneously permitted to go to trial.” Id. at 526 

Due to the dependent relationship between Indian tribes and the Federal Government, 

generally cases involving Indian tribes are exclusively within the jurisdiction of the federal courts. 

However, only certain tribes are immune from the jurisdiction of state courts. See Wolfchild v. 

United States, 72 Fd. Cl. 511, 536 (2006) (“To enjoy the benefits of tribal sovereign immunity, an 

Indian tribal entity must be recognized by the federal government.”); see also Kahawaiolaa v. 

Norton, 386 F. 3d 1271, 1273 (9th Cir. 2004) (“As far as the federal government is concerned, an 
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American Indian tribe does not exist as a legal entity unless the federal government decides that it 

exists”). The Maryland Court of Appeals has held that a Tribe not listed on the Federal Department 

of Interior’s Federally Recognized Indian Tribe Lists is subject to the jurisdiction of the state court. 

See LaSalle Bank, N.A. v. Reeves, 173 Md. App. 392, 403-04 (2007).  

Section 83.2 of the Title 25 to the Code of Federal Regulations states: 

The regulations in this part implement Federal statutes for the benefit of Indian 
tribes by establishing procedures and criteria for the Department to use to 
determine whether a petitioner is an Indian tribe eligible for the special programs 
and services provided by the United States to Indians because of their status as 
Indians. A positive determination will result in Federal recognition status and the 
petitioner's addition to the Department's list of federally recognized Indian tribes. 
Federal recognition: 
 

(a) Is a prerequisite to the protection, services, and benefits of the Federal 
Government available to those that qualify as Indian tribes and possess a 
government-to-government relationship with the United States; 

 
(b) Means the tribe is entitled to the immunities and privileges available to 

other federally recognized Indian tribes; 
 
(c) Means the tribe has the responsibilities, powers, limitations, and 

obligations of other federally recognized Indian tribes; and 
 
(d) Subjects the Indian tribe to the same authority of Congress and the 

United States as other federally recognized Indian tribes. 
 
25 C.F.R. § 83.2.  

 This applies only to indigenous entities that are not federally recognized Indian tribes. 25 

C.F.R. § 83.3. The criteria for acknowledgment as a federally recognized Indian tribe are whether 

the petitioner: 1) has been identified as an American Indian on a substantially continuous basis 

since 1900; 2) comprises a distinct community and demonstrates that is existed as a community 

from 1900 until the present; 3) has maintained political influence or authority over its members as 

an autonomous entity from 1900 until the present; 4) must provide a copy of the entity’s present 

governing document, including its membership criteria or, in the absence of a governing document, 
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a written statement describing in full its membership criteria and current governing procedures; 5) 

membership consists of individuals who descend from a historical Indian tribe; membership is 

comprised principally of persons who are not members of a federally recognized Indian tribe; and 

6) Neither the petitioner nor its members are the subject of congressional legislation that expressly 

terminated or forbidden the Federal relationship. 

Plaintiffs do not allege the Tribe is a federally recognized tribe. They do not allege the 

Tribe appears in the most recent Federally Recognized Indian Tribe Lists. See 85 Fed. Reg. 5,462-

67 (Oct. 16, 2021) (listing the federally recognized tribes). Plaintiffs even allege in the Hinman 

Complaint “[the Tribe] has not heretofore applied for recognition by the United States and has, 

therefore, neither been granted nor denied federal recognition under 25 CFR. Part 83.”  (ECF No. 

1 at ¶ 1).  By their own admission, Plaintiffs have not established themselves as a federally 

recognized tribe, or an extension thereof. They make no showing that the Tribe would satisfy the 

requirements to be qualify as a federally recognized Indian tribe. For these stated reasons, the 

Tribe, the Tribal Corporation, and Mr. Hinman do not enjoy the benefits of tribal sovereign 

immunity, do not have federal jurisdiction and are consequently subject to the jurisdiction of 

Maryland State Courts.  

B. Plaintiffs have failed to plead sufficient facts to support finding the Accohannock 
Tribe is a tribe under the common law. 
 

 Official federal recognition is not necessary for an Indian tribe to assert sovereign 

immunity, but tribal status is required. Masayesva for & on Behalf of Hopi Indian Tribe v. Zah, 

792 F. Supp. 1178, 1183 (D. Ariz. 1992). The Supreme Court defines an Indian tribe as “a body 

of Indians of the same or a similar race, united in a community under one leadership or 

government, and inhabiting a particular though sometimes ill-defined territory.” Montoya v. 

United States, 180 U.S. 261, 266, 21 S. Ct. 358, 359, 45 L. Ed. 521 (1901).  Plaintiffs fail to support 
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their claim that the Accohannock Tribe qualifies as an Indian tribe under the common law with a 

factual basis that allows this Court to draw the reasonable inference that the Tribe is a “tribe” under 

the common law.  Plaintiffs merely allege: 

The Accohannock Indian Tribe . . . is an Indian tribe . . . that has existed for time 
immemorial. It is ‘a body of Indians of the same or a similar race, united in a 
community under one leadership or government, and inhabiting a particular though 
sometimes ill-defined territory.’ They are ‘the modern-day successors’ to a 
historical sovereign entity that exercised at least the minimal functions of a 
governing body. 
 

(ECF No. 1 at ¶ 1 (quotations in original)).  Plaintiffs further allege “The Accohannock Indian 

Tribe is one of the oldest historic tribes in Maryland. Captain John Smith encountered them in his 

expeditions up the Chesapeake Bay and its tributaries in June 1608, and descendants of those 

Accohannocks have lived in and around Crisfield, Somerset County, Maryland ever since.”  (Id. 

at ¶ 14).  According to Plaintiffs, “[a]lthough the Tribe does not have a reservation, its members 

have existed as a distinct community since before European settlement through the present.” (Id. 

at ¶ 15). 

Plaintiffs offer nothing more than a formulaic recitation of the elements of the cause of 

action devoid of further factual enhancement. The facts in the Hinman Complaint, taken as true, 

stops short of the line between possibility and plausibility.  Even taking the factual allegations in 

the light most favorable to the Plaintiff, the Complaint fails to plead the necessary facts to find that 

the Accohannock Tribe is a tribe under the common law because it is clear from Plaintiffs’ own 

pleadings that the Tribe is the “successor” to the historic Accohannock Tribe, and not a 

continuation of and into the modern era. 
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C. To the extent the Court deems the Accohannocks to have tribal status, the Court 
must allow the Tribe to resolve this dispute internally. 

 
 In the event the Tribe is deemed by the Court to have federally recognized tribal status, the 

Tribe must be allowed to resolve the dispute internally. “Among the core aspects of sovereignty 

that tribes possess—subject, again, to congressional action—is the common-law immunity from 

suit traditionally enjoyed by sovereign powers.” Michigan v. Bay Mills Indian Cmty., 572 U.S. 

782, 788 (internal quotations omitted). That immunity is “a necessary corollary 

to Indian sovereignty and self-governance.” Id. at 788. 

The Tribe is governed by the “Great Law of the of the Accohannock Indian Tribe” 

(hereinafter, the “Great Law”). Unfortunately for Plaintiffs, the Great Law diametrically opposes 

their position that this Court has jurisdiction over the instant proceeding and tribal sovereign 

immunity clothes them in immunity from Judge Campen’s Orders.  Section 2 of Article XI of the 

Great Law states “[t]he Judicial Powers shall extend to all cases involving only members of the 

Accohannock Indian Tribe, arising under this Constitution and By-Laws or applicable Community 

Ordinances. Non-tribal visitors who violate the laws of this Jurisdiction shall be subject to 

prosecution in a court of local competent jurisdiction.” (ECF No. 11-4) (emphasis added).  

Plaintiffs rely on the Great Law when convenient for their novel arguments but shy away when 

The Great Law contradicts their position.  Here, the Great Law contradicts their position.    

D. Mr. Hinman lacks standing to sue.3 

The Supreme Court has established “the irreducible constitutional minimum 

of standing contains three elements. First, the plaintiff must have suffered an injury in fact—an 

invasion of a legally protected interest which is (a) concrete and particularized, . . . and (b) actual 

 
3 Plaintiffs in this proceeding have not alleged and cannot allege the Tribe suffered self-inflicted 
harm by suing him in the Somerset Court. 

Case 1:21-cv-02550-SAG   Document 28-1   Filed 10/29/21   Page 11 of 21



12 
 

or imminent, not conjectural or hypothetical. . . Second, there must be a causal connection between 

the injury and the conduct complained of—the injury has to be fairly . . . trace[able] to the 

challenged action of the defendant, and not . . . th[e] result [of] the independent action of some 

third party not before the court. Third, it must be likely, as opposed to merely speculative, that the 

injury will be redressed by a favorable decision.”  Lujan v. Defs. of Wildlife, 504 U.S. 555, 560–

61 (1992) (internal quotations omitted) (internal citations omitted).  At the federal level, legal 

actions cannot be brought simply on the ground that an individual or group is displeased with a 

government action or law. Federal courts only have constitutional authority to resolve actual 

disputes. 

In the case sub judice, Mr. Hinman has failed to establish standing for the primary reason 

he suffered no injury in fact. An “injury in fact” is an invasion of a legally protected interest. Mr. 

Hinman has not articulated a legally protected interest which has been invaded.  At best, Mr. 

Hinman has stated alleged invasions to legally protected interests belonging to the Tribe, not to 

him personally.  Mr. Hinman consistently conflates his personal interests with those of the Tribe. 

Mr. Hinman does not recognize the results of the Tribe’s June 23, 2019 election, in which he 

declined to run to retain his seat as Chairman.  He resorts to calling the election a “sham” and 

“farcical” in the Hinman Complaint, although the State Court Order upholds the results. Mr. 

Hinman disregards the final Order of the State Court, which found that the June 23, 2019 election 

was valid insomuch as it produced an Interim Tribal Administration. Mr. Hinman opposes and 

declines to honor the Order of the Somerset Court because it does not serve him personally, even 

though it serves the very Tribe he alleges to champion.  
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II. PLAINTIFFS HAVE FAILED TO STATE A CLAIM COGNIZABLE UNDER 18 
U.S.C. § 1962. 
 
 The Hinman Complaint purports to allege a violation of the Racketeer-Influenced Corrupt 

Organizations Act (“RICO”).  Plaintiffs allege only that they “were injured in their business or 

property by reason of a violation of 28. U.S.C. § 1962 [sic] by the Wolf Clan defendants (all 

defendants except Judge Campen).”4  Plaintiffs’ RICO claim must be dismissed because Plaintiffs 

lack statutory standing and Plaintiffs have failed to plausibly allege Defendants committed any 

crimes.  To have standing to assert a civil claim under RICO, a plaintiff must make “two related 

but analytically distinct threshold showings . . . : (1) that the plaintiff suffered an injury to business 

or property; and (2) that the plaintiff’s injury was proximately caused by the defendant’s violation 

of 18 U.S.C. § 1962.” Maio v. Aetna, Inc., 221 F.3d 472, 482 (3d Cir. 2000). If a plaintiff does not 

have standing to assert a RICO claim, the claim must be dismissed. Allegheny Gen. Hosp. v. Phillip 

Morris, Inc., 228 F.3d 429, 435 (3d Cir. 2000). 

Plaintiffs lack statutory standing to bring RICO claims because they have not alleged 

injuries to their business or property. 18 U.S.C. § 1964(c).  Injuries that are speculative or 

prospective in nature are insufficient to confer standing. In re Am. Honda Motor Co., Inc. 

Dealerships Rels. Litig., 941 F. Supp. 528, 540 (D. Md. 1996).  Thus, “a showing of injury requires 

proof of a concrete financial loss and not mere injury to a valuable intangible property interest.” 

Steele v. Hosp. Corp. of Am., 36 F.3d 69, 70 (9th Cir. 1994).   

Mr. Hinman suggests he suffered an “injury” on or about July 13, 2017 when he was 

removed from the Tribe’s bank account and, on October 30, 2019, when Attorney Ashley Bosche, 

 
4 Defendants assume that Plaintiffs intended to cite 18 U.S.C. § 1962, which actually relates to 
RICO actions. 
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as General Counsel for the Tribal Corporation, directed Timothy Howlett5 to mail his monthly 

mortgage payments to the Tribe to Vivian Tyler, who was elected Treasurer in the June 23, 2019 

election.  Mr. Hinman seems to misconstrue the Tribe and Tribal Corporation as being personal 

entities over which he has unfettered power to use at his disposal, despite constraints imposed by 

the Great Law.  Mr. Hinman has not alleged that any named Defendant has misappropriated funds 

from the Tribe and cannot make any such allegation.  Mr. Hinman cannot meet his burden of 

proving he has standing to bring a RICO claim. 

III. PLAINTIFFS HAVE FAILED TO STATE A CLAIM COGNIZABLE UNDER 42 
U.S.C. § 1983. 
 

Section 1983 provides that “[e]very person who, under color of any statute, ordinance, 

regulation, custom, or usage, of any State ... subjects, or causes to be subjected, any citizen of the 

United States or any person within the jurisdiction thereof to the deprivation of any rights, 

privileges, or immunities secured by the Constitution and laws, shall be liable to the party injured 

in an action at law, suit in equity, or other proper proceeding for redress.” 42 U.S.C. § 1983. “In 

order to establish a claim under § 1983, Plaintiffs must prove two elements: (1) that defendants 

‘deprived [Mr. Hinman] of a right secured by the Constitution and laws of the United States;’ and 

(2) that they ‘deprived [Mr. Hinman] of his constitutional right under the color of [State] statute, 

ordinance, regulation, custom, or usage.’” Mentavlos v. Anderson, 249 F.3d 301, 310 (4th Cir. 

2001) (quoting Adickes v. S.H. Kress & Co., 398 U.S. 144, 150 (1970)) (internal quotation marks 

omitted). 

“Like the state-action requirement of the Fourteenth Amendment, the under-color-of-state-

law element of § 1983 excludes from its reach ‘merely private conduct, no matter how 

 
5 Timothy Howlett is indebted to the Tribe on a Mortgage. 
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discriminatory or wrongful.’” American Mfrs. Mut. Ins. Co. v. Sullivan, 526 U.S. 40, 50 

(1999); see Rendell–Baker v. Kohn, 457 U.S. 830, 838, 102 S.Ct. 2764, 73 L.Ed.2d 418 (1982) 

(holding that § 1983's requirement that a defendant act under “color of law” is treated as the 

equivalent to the “state action” requirement under the Fourteenth Amendment). 

The final count of the Hinman Complaint alleges: 

Defendants (not including Judge Campen, who has judicial immunity), under the 
color of law, deprived Mr. Hinman of rights, privileges, or immunities secured by 
the Constitution and laws of the United States (namely, the right of an officer of a 
Tribe to be immune from suit in state court for actions in his official capacity), and 
this deprivation was the proximate cause of damages to Mr. Hinman, including, but 
not limited to, attorney’s fees, emotional distress, embarrassment and humiliation. 
 

(ECF No. 1 ¶ 50). Plaintiffs make bald conclusions of law without articulating the alleged state 

action, which deprived him of his right secured by the Constitution and laws of the United States.  

The Hinman Complaint does not even identify who the alleged state actor is and leaves this Court 

to speculate.  It is well established that legal conclusions or conclusory statements do not suffice 

and are not entitled to the assumption of truth. Because Plaintiffs have not pled any facts to support 

this claim, it must not survive this Motion to Dismiss. 

IV. PLAINTIFFS ARE PRECLUDED FROM “GETTING A SECOND BITE OF THE 
APPLE” IN AN ATTEMPT TO ENJOIN THE ENFORCEMENT OF THE ORDER OF 
THE SOMERSET COURT BECAUSE OF THE DOCTRINES OF RES JUDICATA AND 
COLLATERAL ESTOPPEL. 
 

A. Res Judicata  

Diane Baldwin, Clarence Tyler, Jerry Wimbrow, the Accohannock Indian Tribe, Inc. were 

plaintiffs in the Somerset Case, and Michael Mr. Hinman was the defendant. In the Hinman 

Complaint, the Accohannock Indian Tribe, Accohannock Indian Tribe, Inc, and Michael Mr. 

Hinman are Plaintiffs, and Clarence Tyler, Jerry Wimbrow and Diane Baldwin are named as 

Defendants. Defendants Billy Tapman, Jean Laughman, Vivian Tyler, Sandi Ennis, Julie Gilroy, 
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Kenny Gilroy were not parties to the Somerset Case. The Honorable Sidney S. Campen, Jr. 

presided over the Somerset Case, and is now a Defendant to the present suit in his official capacity. 

Mr. Hinman effectively asks this Court to overrule the Somerset Court and to negate the 

appellate authority of the Maryland Court of Special Appeals. The claims before this Court were 

fully litigated in the Somerset Case, except for the RICO and Equal Protection claims. Those 

claims could have been made in the Somerset Case but were not. On Mr. Hinman’s behalf, Mr. 

Brennan appealed the Somerset Court’s decision to the Maryland Court of Special Appeals.  

The preclusive effect of a judgment is defined by claim preclusion and issue preclusion, 

which are collectively referred to as res judicata. Taylor v. Sturgell, 553 U.S. 880, 892, 128 S. Ct. 

2161, 2171, 171 L. Ed. 2d 155 (2008). Under the doctrine of claim preclusion, a final judgment 

forecloses “successive litigation of the very same claim, whether or not relitigation of the claim 

raises the same issues as the earlier suit.” Id. Thus, claim preclusion will apply to bar a suit based 

on a previous judgment only if: (1) “the prior judgment was final and on the merits, and rendered 

by a court of competent jurisdiction in accordance with the requirements of due process[;]” (2) 

“the parties are identical, or in privity, in the two actions[;]” and (3) “the claims in the second 

matter are based upon the same cause of action involved in the earlier proceeding—i.e., the claims 

arise out of the same transaction or series of transactions, or the same core of operative 

facts.”  Duckett v. Fuller, 819 F.3d 740, 744 (4th Cir. 2016) (internal quotation marks omitted).  

Appellate jurisdiction in Maryland is a “creature if statute.” Kurstin v. Bromberg 

Rosenthal, LLP, 191 Md. App. 124, 131, 990 A.2d 594 (2010). Maryland Courts and Judicial 

Proceedings Section 12-301 provides that “a party may appeal from a final judgment entered in a 

civil or criminal case by a circuit court.” (Emphasis added).  The fact that Mr. Hinman has appealed 

the Somerset Court Order to the Maryland Court of Special Appeals evidences the Judgment in 
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the Somerset Case as final.  It is undisputed the claims in the present matter arise out of the same 

transactions and core of operative facts as the Somerset Case.   

Precluding parties from contesting matters they have had a full and fair opportunity to 

litigate is designed to protect against the expense and vexation attending multiple lawsuits, 

conserve judicial resources, and foster reliance on judicial action by minimizing the possibility of 

inconsistent decisions. Montana v. United States, 440 U.S. 147, 153-54 (1979).  Although 

Defendants Billy Tapman, Jean Laughman, Vivian Tyler, Sandi Ennis, Julie Gilroy, Kenny Gilroy 

were not parties to the Somerset Case, it is likely that all Defendants – once served – will agree to 

be bound by the Somerset Case, as it disposes all the claims that Plaintiffs seek to relitigate.  If 

these Defendants decline to be bound by the prior judgment, it can be said that there is privity 

between them as leaders of the Tribe and the Tribe, which was a party in the previous case and 

shared the same interests. Taylor, 553 U.S. at 892 (holding the Supreme Court has identified six 

specific situations in which a nonparty will be bound by a prior judgment, including inter alia: (1) 

where the nonparty agrees to be bound by a judgment in a prior action; (2) where there is a pre-

existing substantive legal relationship between the nonparty and a party in the action; (3) when the 

nonparty was adequately represented in the action by a party with the same interests; .  . . . ).  

B. Collateral Estoppel 

Collateral estoppel or issue preclusion bars “successive litigation of an issue of fact or law 

actually litigated and resolved in a valid court determination essential to the prior judgment,” even 

if the issue recurs in the context of a different claim. New Hampshire, 532 U.S. at 748-49, 121 

S.Ct. 1808. To establish issue preclusion, a party must demonstrate that: (1) “that the issue sought 

to be precluded is identical to one previously litigated[;]” (2) “that the issue was actually 

determined in the prior proceeding[;] (3) that the issue's determination was a critical and necessary 
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part of the decision in the prior proceeding[;]” (4) “that the prior judgment is final and valid[;]” 

and (5) “that the party against whom collateral estoppel is asserted had a full and fair opportunity 

to litigate the issue in the previous forum[.]” CentraArchy Rest. Mgmt. Co. v. Angelo, 806 F. App'x 

176, 178 (4th Cir. 2020) (quoting Collins v. Pond Creek Mining Co., 468 F.3d 213, 217 (4th Cir. 

2006)) (internal quotation marks omitted). 

Many of the issues raised by Plaintiffs in the present matter were previously litigated and 

actually determined in the Somerset Case, and the party against whom collateral estoppel is 

asserted, Mr. Hinman, had a full and fair opportunity to litigate the issue in the previous forum. 

First, Judge Campen’s Partial Summary Judgement Order made the final determination that “the 

twenty (20) members if the group designated as the ‘Wolf Clan’ are and remain as full members 

of the Tribe as a result of the adoption ceremony held on October 13, 2015.” (Partial Summary 

Judgment Order at 2).  Judge Campen went on to clarify, although the Great Law of the Tribe 

requires lineal descendancy for membership, the Tribe held a Pow Wow and sanctioned the 

adoption ceremony for the new members who were adopted as full tribal members, without 

distinction between blood and non-blood membership. Id.  The Somerset Court also found that:  

the Tribal meetings held on June 28, 2017 and thereafter amounted to an improper 
and failed attempt to banish the Wolf Clan members and the Ceremonial Chief. The 
Great Law provides that membership is lifetime and banishment from the Tribe 
must be by a Tribal Court in a judicial proceeding “as punishment for violation of 
the laws of the Tribe. The record is devoid of any such proceeding. Therefore, the 
Court must conclude that the Wolf Clan individuals remain as full members of the 
Accohannock Indian Tribe. 

 
Id.   This issue was critical in determining whether the plaintiffs in the Somerset Case had standing 

to maintain the action.  

 The Somerset Court went on to find that the Tribe is not a federally recognized tribe, and 

does not appear in the most recent Federally Recognized Indian Tribe Lists. Id. at 5. The Somerset 
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Court further found that the Tribe has been recognized by the State of Maryland and is organized 

under the Maryland Corporate Code and, accordingly, the case was properly brought in a Maryland 

state court. Id. at 5-6. Additionally, the Somerset Court found that the filing status as a Plaintiff is 

a sufficient manifestation to express unequivocally the Tribe consented to the lawsuit and waived 

sovereign immunity. As such, the Somerset Court found that the Tribe clearly and unequivocally 

waived its immunity, and that the Somerset Court had subject matter jurisdiction. This issue was 

a critical and necessary part of the decision because it determined if the Somerset Court had subject 

matter jurisdiction. Plaintiffs against whom collateral estoppel is being asserted had a full and fair 

opportunity to litigate the issue in the Somerset Court by virtue of being named parties in the 

litigation.  

 Finally, the Somerset Court found that Chief Clarence Tyler is the current Chief of the 

Tribe, the June 23, 2019 election was a valid election, and the results of that election are valid 

insofar as an Interim Administration was elected. Accordingly, under the Somerset Court’s Order, 

the Interim Tribal Council consists of Chairman Jerry Wimbrow, Vice-Chairman Billy Tapman, 

Secretary Jean Laughman, Treasurer Vivian Tyler and Tribal Council members, Sandi Ennis, Julie 

Gilroy, and Kenny Gilroy. The Chief of the Tribe shall continue to be Chief Tyler and the Senior 

Clan Mother shall continue to be Dianne Baldwin. This issue was also a critical and necessary part 

of the decision because the Court was faced with the task of determining and adjudicating the 

rights and liabilities of the parties with respect to the Great Law, the Tribe’s Constitution, and its 

assets, finances and membership.  

V. PLAINTIFFS ARE NOT ENTITLED TO AN INJUNCTION BECAUSE THEY 
CANNOT SUCCEED ON THE MERITS. 
 
 “A plaintiff seeking a preliminary injunction must establish that he is likely to succeed on 

the merits, that he is likely to suffer irreparable harm in the absence of preliminary relief, that the 
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balance of equities tips in his favor, and that an injunction is in the public interest.” Antietam 

Battlefield KOA v. Hogan, 461 F. Supp. 3d 214, 227 (D. Md. 2020) (quoting Winter v. Nat. Res. 

Def. Council, Inc., 555 U.S. 7, 20 (2008). The standard for a temporary restraining order is the 

same as a preliminary injunction. Id.  For the reasons set forth supra, Plaintiffs will not be 

successful on the merits of the case.  Furthermore, Plaintiffs seek to enjoin Tribal actions and not 

the actions of the private individuals named as Defendants.  Absent the Tribe as a necessary party 

defendant, no efficacious relief may be granted. Mr. Hinman cannot show he will suffer irreparable 

harm in the absence of preliminary relief.  As Mr. Hinman has acknowledged, the Somerset Court 

has ongoing jurisdiction and Defendants actions are taken under the color of that court’s Opinion 

and Order.  Mr. Hinman has identified no Tribal action that, once done, could not be undone or 

addressed by the Somerset Court.  Every action Mr. Hinman seeks to enjoin has been ordered by 

the Somerset Court following a two-day trial in which Mr. Hinman made all the same arguments 

he is rehashing now.  Mr. Hinman does not offer any description of the harm that he or the Tribe 

will incur if an injunction is not entered.  On the other hand, if this Court were to grant Plaintiffs’ 

request, Defendants would effectively be ejected from the Tribe altogether, the Tribe would not 

be allowed to hold a legitimate election of Council as is its right under the Great Law, and the 

Somerset Court would be barred from exercising appropriate judicial oversite of the Tribal 

Corporation, a corporation which is organized under the Maryland Corporate Code. 

 The relief requested by Mr. Hinman is not in the public interest.  Granting an injunction 

would render the legitimate elections of the Tribe worthless; it would effectively bar a Maryland 

State Court from presiding over any matter regarding a corporation organized under the Maryland 

Corporate Code; and it would effectively reward the ultra vires actions of Mr. Hinman during his 

draconian tenure as Chair of the Tribe.   
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CONCLUSION 

For the foregoing reasons Defendants’ Motion to Dismiss should be granted. 

      
 
 

       /s/      
      ROBIN R. COCKEY, Federal Bar No.02657 
      ASHLEY A. BOSCHÉ, Federal Bar No. 28800 

     Cockey, Brennan & Maloney, PC 
     313 Lemmon Hill Lane 
     Salisbury, MD 21801 
     410-546-1750 
     Fax:  410-546-1811 
     rrcesq@cbmlawfirm.com 
     bosche@cbmlawfirm.com 
     Attorneys for Defendants Clarence Tyler, Jerry  

      Wimbrow, Diane Baldwin, Vivian Tyler, Sandi  
     Ennis, Billy Tapman, and Julie Gilroy 
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