
IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLORADO 

 
Civil Action No. 1:21-cv-02941-RMR 
 
JOHN DOE, a minor, et al., 
 
 Plaintiffs, 
 
v. 
 
JARED POLIS, in his official capacity as Colorado Governor, et al., 
 
 Defendants.   

 

DEFENDANTS’ OPPOSITION TO MOTION FOR PRELIMINARY INJUNCTION 
[DOC. 4] 

 
INTRODUCTION 

Senate Bill 21-116 (“SB21-116” or the “Act”) prohibits most uses of American Indian 

mascots by public schools. Because Colorado undoubtedly may control the speech of its 

subordinate political subdivisions—including school districts and the boards that oversee them—

Plaintiffs advance novel claims in an effort to enjoin the law. But SB21-116 in no way regulates 

private speech and therefore the government speech doctrine forecloses Plaintiffs’ First and 

Fourteenth Amendment claims. Indeed, no court has ever held that a statute that classifies certain 

school mascots for differential treatment violates the Equal Protection Clause; that the First 

Amendment entitles individuals to a “considered response” when they request an American 

Indian mascot; or that a statute can create a hostile environment in every public school across a 

state. Plaintiffs’ claims are simply implausible.   

Plaintiffs’ requested injunction fails for two reasons. First, because SB21-116 causes no 

injury to Plaintiffs, and may never cause any such injury, Plaintiffs lack standing to pursue those 
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claims. Second, even if they possess standing, Plaintiffs cannot meet the required elements for a 

preliminary injunction. In particular, their novel legal claims are highly unlikely to succeed on 

the merits. At base, Plaintiffs object to the wisdom of the policy determination made by SB21-

116. But that objection is properly made to the Colorado General Assembly, not the courts. 

Defendants respectfully request that the Court deny the preliminary injunction.1 

BACKGROUND 

A. Background to the passage of SB21-116 

Colorado’s public education system has a long history of engaging in or condoning 

harmful practices towards American Indians. “In the early twentieth century, American Indian 

boarding schools across Colorado forced American Indian children to relinquish their tribal 

identities and give up inherited customs so that they would better assimilate into the majority 

white culture.” Ex. 1 (SB 21-116), § 1(c). Around the same time, schools for non-American 

Indian students began adopting American Indian mascots, which often invoked racist imagery or 

stereotypes, such as “Eaton high school’s large-nosed caricatures” and “Lamar high school’s 

‘Chief-Ugh-Lee’ mascot.” Id. § 1(d)-(f).  

 In 2015, Governor John Hickenlooper created a commission to study the continued use of 

American Indian imagery in Colorado schools. Id. § 1(h). The commission’s 2016 report 

concluded, among other things, that Colorado schools should eliminate American Indian mascots 

 
1 By filing this joint response, none of the Defendants agree to waive their Eleventh Amendment 
sovereign immunity or consent to be sued in this Court. Many of the named Defendants do not 
have the requisite “connection with the enforcement of the act” and so cannot be sued in their 
official capacities. Peterson v. Martinez, 707 F.3d 1197, 1205 (10th Cir. 2013) (quoting Ex parte 
Young, 209 U.S. 123, 157 (1908)). Defendants will address this issue more fully in a motion to 
dismiss if it is not sooner resolved through conferrals with Plaintiffs. 
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unless a federally recognized tribe approves the school’s use of the imagery. See Ex. 2 at 7. A 

“few Colorado schools” subsequently “voluntarily abandoned their American Indian mascots, 

but change, for the most part, has not come easily.” Ex. 1, § 1(j). 

The Colorado General Assembly heard about five hours of testimony concerning SB21-

116, much of which concerned the history of discrimination against American Indians in 

Colorado and nationwide and the harmful present-day effects of American Indian mascots.2 

Representatives of 16 American Indian bands and tribal nations testified about the historic harms 

their ancestors and families have endured, their individual negative experiences with mascots 

and stereotyping, and the lack of tribal sovereignty and representation in the decision to use 

American Indian mascots and imagery. Much of this testimony is reflected in the legislative 

declaration of the Act, which finds that the use of “derogatory American Indian mascots” has 

“serious negative impacts” on American Indian students’ “mental health and [promotes] bullying 

of American Indian students.” Ex. 1, § 1(a).  

B. SB21-116 

 On June 28, 2021, Governor Polis signed SB21-116 into law. Ex. 1. The Act generally 

bars public schools in Colorado from using an “American Indian mascot,” which is defined as “a 

name, symbol, or image that depicts or refers to an American Indian tribe, individual, custom, or 

tradition that is used as a mascot, nickname, logo, letterhead, or team name for the school.” § 22-

1-133(1)(a), C.R.S. (2021). This prohibition is subject to four exceptions: 

 
2 See Hearing on S.B. 21-116 Before the S. Educ. Comm., 73rd Gen. Assemb., 1st Reg. Sess. 
(Colo. Apr. 1, 2021) at 1:58:53 PM, https://tinyurl.com/rsk76m5y; Hearing on S.B. 21-116 
Before the H. Educ. Comm., 73rd Gen. Assemb., 1st Reg. Sess. (Colo. May 20, 2021) at 4:39:50 
PM, https://tinyurl.com/7w9v76x3.  
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• A “public school that is named after an American Indian tribe or American Indian 

individual may use the tribe’s or individual’s name, but not an image or symbol, on the 

public school’s letterhead.” § 22-1-133(2)(a). 

• If a public school has a pre-existing agreement with a federally recognized tribe 

permitting the use of a name, symbol, or image, the public school can honor that 

agreement. § 22-1-133(2)(b)(I). 

• A public school may enter into an agreement with a federally recognized tribe permitting 

the use of a name, symbol, or image. § 22-1-133(2)(b)(III). 

• A public school located on a reservation operated by, or with the consent of, a federally 

recognized tribe is exempt from the Act. § 22-1-133(2)(b)(II). 

Schools subject to the Act have until June 1, 2022 to stop using a prohibited American 

Indian mascot or else must pay a $25,000 per month fine. § 22-1-133(3). As required by § 22-1-

133(4)(a), the Colorado Commission of Indian Affairs has identified those public schools that 

must come into compliance before the deadline. See Colo. Comm’n of Indian Affairs, 

Legislation (Nov. 18, 2021), https://ccia.colorado.gov/legislation. The Commission also 

identified two schools that may continue to use an American Indian mascot consistent with 

preexisting agreements with tribes. See id. 

ARGUMENT 

I. Plaintiffs lack standing and their claims are unripe. 

To establish standing, a plaintiff must show: (1) injury in fact, which is the “invasion of a 

legally protected interest” that is (a) “concrete and particularized,” and (b) “actual or imminent, 

not conjectural or hypothetical”; (2) causation between the injury and defendant’s conduct; and 
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(3) a likelihood that a favorable decision will redress the injury. Lujan v. Defenders of Wildlife, 

504 U.S. 555, 560-61 (1992) (internal quotations omitted). Plaintiffs bear the burden of proof on 

all three elements. Id. at 561.  

Plaintiffs also must show a case is ripe to establish subject matter jurisdiction. New 

Mexicans for Bill Richardson v. Gonzales, 64 F.3d 1495, 1498-99 (10th Cir. 1995). The ripeness 

doctrine “prevent[s] the courts, through avoidance of premature adjudication, from entangling 

themselves in abstract disagreements.” Id. at 1499 (quotations omitted). An issue is unfit for 

judicial review if “the case involves uncertain or contingent future events that may not occur as 

anticipated, or indeed may not occur at all.” Id. (quotations omitted). 

A. Plaintiffs fail to establish any particularized injury to a legally protected 
interest. 

Plaintiffs argue that SB21-116 injures them because it removes their schools’ ability to 

use American Indian mascots to honor, celebrate, and reappropriate their heritage. See, e.g., Doc. 

4-2, ¶ 24; Doc. 4-3, ¶ 18; Doc. 4-4, ¶ 13; Doc. 4-5, ¶ 20; Doc. 4-6, ¶¶ 12-13. But Plaintiffs’ 

sincere preference for their affiliated public schools to maintain an American Indian mascot does 

not constitute a “legally protected interest.” Lujan, 504 U.S. at 560. Colorado law vests local 

school boards with the authority to select school names and mascots and does not guarantee any 

individual a right to choose the name or mascot of a school. See § 22-32-103(1) (“Each school 

district shall be governed by a board of education . . . [that] shall possess all powers delegated to 

a board of education or to a school district by law, and shall perform all duties required by 

law.”); § 22-32-109(1)(b) (“[E]ach board of education” has the duty “[t]o adopt policies and 

prescribe rules and regulations necessary and proper for the efficient administration of the affairs 

of the district[.]”). And the Complaint [Doc. 1] does not allege that any Plaintiff participated in 
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their schools’ selection of an American Indian mascot, only that schools may abandon American 

Indian mascots without first obtaining their approval or agreement.   

 Even if SB21-116 deprives Plaintiffs of their sincerely held desire for their affiliated 

public schools to maintain an American Indian mascot, such deprivation does not constitute a 

“particularized” injury. Lujan, 504 U.S. at 560. A public school could never satisfy the 

individual preference of every student in selecting a single mascot and, according to Plaintiffs’ 

theory, any disappointed student or alumnus would have standing to challenge the school board’s 

decision. Federal courts have rejected this theory. See McMahon v. Fenves, 946 F.3d 266, 271 

(5th Cir. 2020) (plaintiffs lacked standing because their deeply held preference for city’s 

retention of Confederate monuments was not a particularized injury). Like the plaintiffs in 

McMahon, Plaintiffs here “confuse having particular reasons for caring about [American Indian 

mascots] with having a particularized injury.” Id. Plaintiffs thus lack standing because they seek 

only to “‘vindicate their own value preferences,’” not to redress an injury particular to them. Id. 

(quoting Sierra Club v. Morton, 405 U.S. 727, 740 (1972)).3 

B. Plaintiffs’ alleged injuries are too speculative to establish standing or 
ripeness. 

Even if Plaintiffs could show an invasion of their legally protected interests, their alleged 

injuries are too speculative to establish standing or ripeness. Plaintiffs allege they will be harmed 

if Lamar High School and schools in the Yuma school district—which they attend, attended, or 

substitute taught at—change their mascots. To date, none of these schools have changed their 

 
3 The organizational Plaintiff, the Native American Guardian’s Association, also lacks standing 
because the Complaint [Doc. 1] fails to establish the standing of “at least one identified member” 
of the organization. Summers v. Earth Island Inst., 555 U.S. 488, 498 (2009). 
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mascots. Nor is there any guarantee that they will. Schools are not prohibited from using an 

American Indian mascot until June 1, 2022—more than six months from now. § 22-1-133(2)(a). 

Before June 1, 2022, local school boards could reach agreements with federally recognized 

Indian tribes, thus exempting the schools from this prohibition. § 22-1-133(2)(b)(III). 

True, Yuma has begun to consider new mascots. Doc. 4-5, pp. 11-15. And Lamar plans to 

choose a new mascot by March 1, 2022. Doc. 4-2, pp. 14-15. But neither action prevents the 

local school board from reaching an agreement with a tribe that preserves the current mascot. 

Because Plaintiffs’ alleged injuries “rest on speculation about the decisions” of school board 

members, who are “independent actors,” Plaintiffs have failed to demonstrate standing. Clapper 

v. Amnesty Int’l USA, 568 U.S. 398, 414 (2013). Similarly, because the schools may not actually 

change their mascots, Plaintiffs’ alleged injury “may not occur at all” and this case is unripe. See 

Gonzales, 64 F.3d at 1499. 

II. Plaintiffs are not entitled to a preliminary injunction because they cannot satisfy the 
required elements. 

Courts “must presume that a state statute is constitutional.” Eaton v. Jarvis Prods. Corp., 

965 F.2d 922, 929 (10th Cir. 1992). Plaintiffs must not only overcome this presumption, but to 

obtain the “extraordinary remedy” of a preliminary injunction, they also must show their “right 

to relief [is] clear and unequivocal.” Beltronics USA, Inc. v. Midwest Inventory Distrib., LLC, 

562 F.3d 1067, 1070 (10th Cir. 2009) (quotations omitted). “A plaintiff seeking a preliminary 

injunction must establish that he is likely to succeed on the merits, that he is likely to suffer 

irreparable harm in the absence of preliminary relief, . . . and that an injunction is in the public 

interest.” Winter v. Nat. Res. Def. Council, Inc., 555 U.S. 7, 20 (2008); see also Nken v. Holder, 
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556 U.S. 418, 435 (2009) (the balance of equities and public interest factors “merge when the 

Government is the opposing party.”). 

A. Plaintiffs are unlikely to succeed on the merits of their claims. 

1. The government speech doctrine forecloses any First Amendment 
challenge to SB21-116.  

 “The Free Speech Clause restricts government regulation of private speech; it does not 

regulate government speech.” Pleasant Grove City v. Summum, 555 U.S. 460, 467 (2009). 

Indeed, “[a] government entity has the right . . . to select the views that it wants to express[.]” Id. 

(citing Rust v. Sullivan, 500 U.S. 173, 194 (1991)). As a result, “government statements (and 

government actions and programs that take the form of speech) do not normally trigger the First 

Amendment rules designed to protect the marketplace of ideas.” Walker v. Texas Div., Sons of 

Confederate Veterans, Inc., 576 U.S. 200, 207 (2015) (holding that state-issued specialty license 

plates convey a government message and therefore constitute government speech). This 

“freedom in part reflects the fact that it is the democratic electoral process that first and foremost 

provides a check on government speech.” Id. (citing Bd. of Regents of Univ. of Wis. Sys. v. 

Southworth, 529 U.S. 217, 235 (2000)).   

 As explained in Section I.A., local school boards select public school names and mascots, 

not individual students, teachers, or special interest organizations. See § 22-32-103(1); § 22-32-

109(1)(a) & (b). However, such boards are not unfettered because their powers are limited to 

only those “delegated . . . by law,” their duties are limited to only those “required by law,” and 

their discretion must be exercised “[]consistent with law.” § 22-32-109(1)(a) & (b). Put another 

way, “[a] school board administers a school district. A school district is a subordinate division of 

the government and exercising authority to effectuate the state’s education purposes. As such, 
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school districts and the boards which run them are considered to be political subdivisions of the 

state.” Bagby v. Sch. Dist. No. 1, 528 P.2d 1299, 1302 (Colo. 1974) (internal citations omitted).          

 States have “extraordinarily wide latitude . . . in creating various types of political 

subdivisions and conferring authority upon them.” Holt Civic Club v. City of Tuscaloosa, 439 

U.S. 60, 71 (1978). Because SB21-116 only regulates the speech of local school boards, which 

are subordinate to the State of Colorado, it does not violate the First Amendment. See § 22-1-

133(2)(a) (“A public school in the state is prohibited from using an American Indian mascot.”). 

2. Plaintiffs are not likely to succeed on their Equal Protection claim. 

a. Plaintiffs have not stated a claim that is cognizable under the 
Equal Protection Clause. 

“[P]rivate citizens ‘have no personal interest in government speech on which to base an 

equal protection claim.’” Fields v. Speaker of Pa. House of Reps., 936 F.3d 142, 160 (3d Cir. 

2019) (quoting Johnson v. Poway Unified Sch. Dist., 658 F.3d 954, 970 (9th Cir. 2011)). The 

Third, Fourth, Fifth, Sixth, and Ninth Circuits have all rejected Equal Protection claims against 

government speech. See Fields, 936 F.3d at 160 (collecting cases). And no federal court of 

appeals has held that government speech by itself violates the Equal Protection Clause.4 To the 

contrary, “the gravamen of an equal protection claim is differential governmental treatment, not 

differential governmental messaging.” Moore v. Bryant, 853 F.3d 245, 250 (5th Cir. 2017) 

(rejecting Equal Protection challenge to Mississippi’s display of the confederate battle emblem 

 
4 The “First and D.C. Circuits,” and a Supreme Court concurring opinion, “have suggested 
(without deciding and without explanation) that the Equal Protection Clause might apply to 
government speech,” but no court of appeals has so held. Fields, 936 F.3d at 160-61; see also 
Summum, 555 U.S. at 482 (Stevens, J., concurring). 
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on the state flag). Because SB 21-116 regulates only government speech and government speech 

does not support an Equal Protection claim, Plaintiffs cannot succeed on that claim. 

Even if a claim could hypothetically exist that government speech violates the Equal 

Protection Clause, Plaintiffs’ claim fails for two additional reasons. First, Plaintiffs object that 

SB21-116 classifies citizens based on race, Doc. 4 at 10, but the Act makes no such 

classification. Rather, SB21-116 classifies mascots, but does not create different classifications 

of persons and apportion government benefits differently to different groups, as required to state 

an Equal Protection claim. See Moore, 853 F.3d at 250. Second, Plaintiffs have suffered no equal 

protection injury here. Plaintiffs claim their injury is from “the government erect[ing] a barrier 

that makes it more difficult for members of one group to obtain a benefit than it is for members 

of another group.” Doc. 4 at 19 (quoting Ne. Fla. Chapter of Ass’d Gen. Contractors of Am. v. 

City of Jacksonville, 508 U.S. 656, 666 (1993)). But here, there is no cognizable government 

benefit. To the extent their claimed injury is a public school’s inability to choose an American 

Indian mascot, that affects the school, not the Plaintiffs. And to the extent their claimed injury is 

an inability to ask a public school to adopt such a mascot, that duplicates their second claim and 

is addressed below. 

b. Even if Plaintiffs had suffered any injury, they are not likely to 
succeed on the merits of their Equal Protection claim. 

Because Plaintiffs’ claim is not cognizable under the Equal Protection Clause, the Court 

need not go any further to deny a preliminary injunction. See Walter v. Or. Bd. of Educ., 457 

P.3d 288, 297 (Or. Ct. App. 2019) (denying claim that partial ban of American Indian mascots 

violated Equal Protection Clause without applying strict scrutiny). But even if Plaintiffs’ claim 

were cognizable, it would still likely fail—SB21-116 would satisfy strict scrutiny because it is 
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narrowly tailored to serve a compelling governmental interest. See Adarand Constructors, Inc. v. 

Slater, 228 F.3d 1147, 1164 (10th Cir. 2000).  

“A state’s interest in remedying the effects of past or present racial discrimination may in 

the proper case justify a government’s use of racial distinctions.” Concrete Works of Colo., Inc. 

v. City & Cnty. of Denver, 321 F.3d 950, 958 (10th Cir. 2003) (quoting Shaw v. Hunt, 517 U.S. 

899, 909 (1996)). “The unhappy persistence of both the practice and the lingering effects of 

racial discrimination against minority groups in this country is an unfortunate reality, and 

government is not disqualified from acting in response to it.” Adarand Constructors, Inc. v. 

Pena, 515 U.S. 200, 237 (1995). SB21-116 details some of that racist history in its legislative 

declaration, such as “Eaton high school’s large-nosed caricatures” and “Lamar high school’s 

‘Chief Ugh-Lee’ mascot.” Ex. 1, § 1(f). The bill also details some effects of schools continuing 

to use these mascots, including that they “create[] an unsafe learning environment for American 

Indian students,” negatively impact their mental health, promote bullying, and “teach non-

American Indian children inaccurate information about American Indian culture and teach them 

that it is acceptable to participate in culturally abusive and prejudicial behaviors.” Id. § 1(a), (b). 

The Act also relies on the findings of a detailed report by a commission to study American 

Indian representations in public schools as further evidence of the history and present effects of 

these mascots. See Ex. 2. These findings support the existence of a compelling state interest in 

remedying the past discrimination created by using American Indian mascots. 

Finally, SB21-116 is narrowly tailored to remedying the negative effects from using 

American Indian mascots. Plaintiffs argue that it is not narrowly tailored because “it does not 

cover all racial demographics” and allows “Colorado schools to even use offensive caricatures” 
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of other races. Doc. 4 at 12. Setting aside the bizarre theory of injury this argument implies—that 

Plaintiffs are harmed because schools cannot use offensive caricatures of American Indians—

this fundamentally misunderstands the narrow tailoring inquiry. Eliminating mascots tied to 

other races (to the extent those exist, which Plaintiffs have not shown) would not be narrowly 

tailored to remedying the effects of past discrimination against American Indians by the use of 

school mascots. See Adarand Constructors, 228 F.3d at 1183 (narrow tailoring requires 

examining whether programs are over- or under-inclusive). Additionally, the Act is flexible, 

another relevant inquiry in narrow tailoring. See id. at 1180. The Act does not absolutely bar 

using all American Indian mascots and imagery, as it continues to allow the use of such mascots 

and imagery if sanctioned by a federally-recognized tribe. See § 22-1-133(2)(b). 

3. SB21-116 does not violate Plaintiffs’ political process rights.  

 Plaintiffs are highly unlikely to succeed on the merits of their Fourteenth Amendment 

political process claim. Before 2014, state laws designed to preclude racial or ethnic groups 

“from entering into the political process in a reliable and meaningful manner” could be 

challenged through an Equal Protection political process claim and were subject to strict 

scrutiny. Washington v. Seattle Sch. Dist. No. 1, 458 U.S. 457, 467 (1982) (sustaining challenge 

to voter-initiated statute prohibiting public school boards from mandating student busing, but 

only if the mandate was for the specific purpose of achieving racial desegregation). In 2014, the 

Supreme Court gutted the reach of Seattle-based political process claims, with a majority of 

justices denying such a challenge to a voter-initiated constitutional amendment prohibiting the 

use of race-based preferences in the admissions process for Michigan public universities in 

Schuette v. Coalition to Defend Affirmative Action, 572 U.S. 291, 305-307 (2014).  
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 The Schuette Court explained Seattle as holding that “where a government policy ‘inures 

primarily to the benefit of the minority’ and ‘minorities . . . consider’ the policy to be ‘in their 

interest,’ then any state action that ‘places effective decisionmaking authority over’ that policy 

‘at a different level of government’ must be reviewed under strict scrutiny.” 572 U.S. at 307 

(plurality op.) (quoting 458 U.S. at 472, 474). It then expressly “rejected” the Sixth Circuit’s 

“broad reading of Seattle” under which “any state action with a ‘racial focus’ that makes it ‘more 

difficult for certain racial minorities than for other groups’ to ‘achieve legislation that is in their 

interest’ is subject to strict scrutiny[.]” Id. (quoting 458 U.S. at 472, 474). In doing so, the 

Supreme Court noted that “Seattle must be understood” based on its facts—namely, that “neither 

the State nor the United States ‘challenged the propriety of race-conscious student assignments 

for the purpose of achieving integration, even absent a finding of prior de jure segregation,’” yet 

the “state initiative . . . ‘was carefully tailored to interfere only with desegregative busing.’” Id. 

at 306 (quoting 458 U.S. at 472 n.15, 471). In stark contrast here, Colorado has never conceded 

and does not concede that the use of American Indian mascots by public schools is a proper 

policy for achieving American Indian interests, and even Plaintiffs “oppose the use of American 

Indian mascot performers and caricatures that mock Native American heritage[.]” Doc. 1, ¶ 4.       

 The Supreme Court reasoned that “[t]here would be no apparent limiting standards 

defining what public policies should be included in what Seattle called policies that ‘inur[e] 

primarily to the benefit of the minority’ and that ‘minorities . . . consider’ to be ‘in their 

interest.’” Schuette, 572 U.S. at 309 (quoting 458 U.S. at 472, 474). And absent such standards, 

“[t]hose who seek to represent the interests of particular racial groups could attempt to advance 

those aims by demanding an equal protection ruling that any number of matters be foreclosed 
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from voter review or participation.” Id. Notably, the Schuette Court specifically found that, under 

the broad reading of Seattle urged by Plaintiffs here, “even the naming of public schools” is a 

“subject[] that some organizations could insist should be . . . beyond the power of a legislature to 

decide when enacting limits on the power of local authorities or other governmental entities to 

address certain subjects.” Id. SB21-116 is the exact same type of legislative limitation on local 

school boards’ power to name public schools or select their mascots that the Schuette Court 

shielded from a Seattle-based political process claim. 

Even the facts from Schuette are closely analogous to those presented here. There, 

Michigan voters removed from the boards of trustees that oversee state universities the power to 

determine whether to employ race-based preferences in the admissions process. Id. at 298-301. 

Here, the Colorado General Assembly removed from local school boards some of their powers 

over the choice of a school name or mascot. In both cases, a group of organizational and 

individual plaintiffs challenged the new legislation as violating their Equal Protection political 

process rights. Id. at 299-300. In rejecting the claim, the Schuette Court found that “[b]y 

approving Proposal 2 . . . , the Michigan voters exercised their privilege to enact laws as a basic 

exercise of their democratic power,” and concluded that Seattle and its underlying precedents do 

not “stand for the conclusion that Michigan’s voters must be disempowered from acting.” Id. at 

311, 313-314. The Court therefore held:   

This case is not about how the debate about racial preferences should be resolved. 
It is about who may resolve it. There is no authority in the Constitution of the United 
State or in this Court’s precedents for the Judiciary to set aside Michigan laws that 
commit this policy determination to the voters.  

Id. at 314 (emphasis added) (citing Sailors v. Bd. of Ed. of Cnty. of Kent, 387 U.S. 105, 109 

(1967)).  
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The same reasoning applies with equal force to SB21-116. Here, the General Assembly 

has made the policy determination about what names and mascots may be used by public 

schools. Accord Seattle, 458 U.S. at 487 (“[W]e do not undervalue the magnitude of the State’s 

interest in its system of education. Washington could have reserved to state officials the right to 

make all decisions in the areas of education and student assignment.”). Post-Schuette, the mere 

shift in who makes this determination from local officials to state officials does not violate 

Plaintiffs’ political process rights. 

 Finally, no provision of SB21-116 forestalls Plaintiffs’ use of the political process to 

change its espoused policy determination with which they disagree. They are free to petition and 

lobby the General Assembly to amend or repeal SB21-116. Plaintiffs may also be able to appeal 

to tribal governments to enter into agreements with individual schools to continue using 

American Indian mascots. Or they may pursue an initiated statute or constitutional amendment 

that countermands SB21-116 by reserving to local school boards the right to decide what names 

and mascots may be used by public schools. See, e.g., COLO. CONST. art. IX, § 16 (“Neither the 

general assembly nor the state board of education shall have power to prescribe textbooks to be 

used in the public schools.”).  

4. Plaintiffs cannot succeed on their First Amendment right to petition 
claim.  

Because SB21-116 does not restrict Plaintiffs’ First Amendment right to petition, they 

cannot demonstrate a likelihood of success on this claim. Plaintiffs allege SB21-116 infringes the 

right to petition because school districts or educational entities are confused by the law and thus, 

may decide not to adopt Plaintiffs’ suggestions. Doc 1, ¶¶ 123-129. Plaintiffs further allege that 
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because the law is unclear, they will be discouraged from petitioning, and thus, their speech will 

be “chilled.” See id. ¶ 129. Plaintiffs fail to allege a First Amendment violation.  

In relevant part, the First Amendment states: “Congress shall make no law . . . abridging 

. . . the right of the people . . . to petition the Government for a redress of grievances.” U.S. 

Const., amend. I. “The right to petition allows citizens to express their ideas, hopes, and concerns 

to their government and their elected representatives[.]” Borough of Duryea v. Guarnieri, 564 

U.S. 379, 388 (2011). To further this goal, “the right to petition extends to all departments of the 

Government” and includes the “right of access to the courts.” Cal. Motor Transp. Co. v. 

Trucking Unlimited, 404 U.S. 508, 510 (1972).  

But the First Amendment does not “speak in terms of successful petitioning—it speaks 

simply of ‘the right of the people . . . to petition the Government for a redress of grievances.’” 

BE & K Constr. Co. v. NLRB, 536 U.S. 516, 532 (2002) (quoting U.S. Const. amend. I). 

Although Plaintiffs allege SB21-116 will discourage petitioning of school districts—due to 

confusion over what the law permits—they fail to show that SB21-116 precludes any individual 

from, or penalizes any individual for, petitioning. Nor could Plaintiffs identify any such 

provision in SB21-116, as none exists. Recently, the Tenth Circuit held the same failure fatal to a 

plaintiff’s right to petition claim. See Santa Fe All. for Pub. Health & Safety v. City of Santa Fe, 

993 F.3d 802, 818-19 (10th Cir. 2021) (affirming dismissal of petition claim where law did not 

preclude or penalize plaintiff’s petitioning the city on health effects of radio-frequency emissions 

although law barred the city from adopting plaintiff’s desired policy).   

As Plaintiffs concede, the First Amendment “does not guarantee the right of citizens to 

succeed at petitioning their government.” Doc. 4 at 16 (citing CSMN Investments, LLC v. 
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Cordillera Metro. District, 956 F.3d 1276, 1285 (10th Cir. 2020)). But Plaintiffs urge the court 

to adopt a ruling that “the right to petition includes some sort of considered response,” quoting 

Judge Rogers’ concurrence in We the People Foundation, Inc. v. United States, 485 F.3d 140, 

147 (D.C. Cir. 2007). See Doc. 4 at 16 (cited as “Brown, J., concurring”). The Court cannot 

entertain this argument because it directly contravenes Supreme Court precedent. As the majority 

opinion in We the People holds, “the Supreme Court [has] flatly stated that the First Amendment 

. . .  does not provide a right to a response to or official consideration of a petition. Id. at 143–44 

(Kavanaugh, J.) (citing Minn. State Bd. for Cmty. Colls. v. Knight, 465 U.S. 271, 285 (1984); 

Smith v. Ark. State Highway Employees, 441 U.S. 463, 465 (1979)).5 Plaintiffs have not shown a 

likelihood of success on their right to petition claim.   

5. Plaintiffs are not likely to succeed on the merits of their Title VI 
claim. 

Plaintiffs next claim that SB21-116 violates their rights under Title VI of the Civil Rights 

Act of 1964 because banning American Indian mascots creates a hostile environment in all 

public schools.6 This claim fails because, first, hostile environment claims apply to actions by 

specific schools, not generally applicable state laws that Plaintiffs disagree with; and second, 

even if they did, Plaintiffs cannot establish the elements of a hostile environment claim. 

 
5 Plaintiffs’ reliance on Judge Rogers’ We the People concurrence misses the mark because she 
expressly conceded that “we have no occasion to resolve the merits of appellants’ historical 
argument [that the right to petition includes the right to a response], given the binding Supreme 
Court precedent in [Smith and Knight].” 485 F.3d at 145 (Rogers, J., concurring). 
6 To the extent Plaintiffs also allege a violation of Title VI based on direct racial discrimination, 
Plaintiffs acknowledge that the same analysis applies as to their Equal Protection claim, which is 
addressed above. See Doc. 4 at 17.  
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a. Hostile environment claims arise only from conduct within a 
specific school, not from state laws that apply to all schools. 

Plaintiffs’ use of a hostile environment claim under Title VI to enjoin a statute that 

applies statewide is misguided. Education-related hostile environment claims involve actions 

within specific schools that must be corrected by the school itself, such as student-to-student 

sexual harassment, see Davis ex rel. LaShonda D. v. Monroe Cnty. Bd. of Educ., 526 U.S. 629 

(1999), and race-based student bullying, see Bryant v. Indep. Sch. Dist. No. I-38, 334 F.3d 928, 

934 (10th Cir. 2003). In these types of cases, once notified, the school must take remedial action 

to stop the behavior causing the hostile environment. And only if it fails to do so can the school 

be considered deliberately indifferent. Bryant, 334 F.3d at 934. A hostile environment claim 

therefore cannot be premised on a statute that applies to all public schools statewide. And even if 

it could, no Defendant can remedy the hostile environment that allegedly exists statewide 

because the prohibition in SB21-116 is aimed directly at public schools, see § 22-1-133(2)(a), 

and therefore, the power to repeal or countermand it lies only with the General Assembly or the 

electorate.   

b. Plaintiffs cannot establish any of the hostile environment 
factors required to state a claim. 

Even if a Title VI hostile environment claim could be used to challenge a statute that 

applies to all schools statewide, Plaintiffs are not likely to succeed here. To succeed, a plaintiff 

must show “the district (1) had actual knowledge of, and (2) was deliberately indifferent to (3) 

harassment that was so severe, pervasive and objectively offensive that it (4) deprived the victim 

of access to the educational benefits or opportunities provided by the school.” Bryant, 334 F.3d 

at 934 (emphasis omitted). None of the required elements are present here.  
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First, Plaintiffs argue that “Colorado and its officials obviously have notice of their own 

conduct,” Doc. 4 at 19, but the knowledge required is knowledge of harassment. Plaintiffs have 

not shown any Defendant has notice of alleged harassment as a result of SB21-116. To the 

contrary, the testimony before the General Assembly detailed students feeling harassed by the 

use of American Indian mascots. Second, deliberate indifference requires a defendant’s failure to 

correct the actions giving rise to a hostile environment. Bryant, 334 F.3d at 933. But because 

Plaintiffs have not shown any harassment, they cannot show that any Defendant has been or is 

being deliberately indifferent to it. Third, Plaintiffs argue that “erasure of Native American 

culture is [] harassment that is . . . severe, pervasive, and objectively offensive,” Doc. 4 at 17, but 

SB21-116 has no impact on the continued operation of § 22-32-145, which governs “Native 

American language and culture instruction” and authorizes school boards to “adopt a policy to 

grant general education or world language credit for the successful completion of Native 

American language course work for languages of federally recognized tribes.” And fourth, 

Plaintiffs assert that the Act deprives them of certain educational benefits or opportunities, but 

provide no evidence or authority in support of that conclusory assertion. Doc. 4 at 17.  

B. Plaintiffs will suffer no irreparable injury if the injunction is denied. 

Plaintiffs also cannot establish that they will suffer irreparable injury, as required for a 

preliminary injunction, for three reasons. First, as argued above, Plaintiffs are not suffering any 

injury-in-fact from SB21-116, let alone one that is irreparable. Second, at least as to the 

constitutional claims, this element collapses into the likelihood of success element, so Plaintiffs 

are not suffering an irreparable injury because they are not likely to establish a constitutional 

violation. Free the Nipple v. City of Ft. Collins, 916 F.3d 792, 806 (10th Cir. 2019). And third, to 
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the extent Plaintiffs are using the November 30 date to signal interest in applying for grant funds 

as an irreparable injury, see Doc. 4 at 19-20, that deadline affects only public schools, none of 

which are Plaintiffs. The deadline creates neither an exigency nor the risk of irreparable injury to 

Plaintiffs—it is for administrative convenience only and does not legally bind schools or alter the 

February 2022 deadline for schools to submit grant applications. See Ex. 3. 

C. The public interest favors denying the requested injunction. 

Finally, the Court should deny the requested injunction because the public interest is best 

served by respecting the will of Colorado’s voters as expressed through their duly elected 

representatives’ enactment of SB21-116. Indeed, the Colorado General Assembly is best 

positioned to determine the public interest. See, e.g., Fish v. Kobach, 840 F.3d 710, 755 (10th 

Cir. 2016) (“our democratically elected representatives are in a better position than this Court to 

determine the public interest”) (quotations, alterations omitted). Plaintiffs argue that “it is hardly 

obvious that the government’s opinion on how to respond to purportedly offensive viewpoints is 

the correct one.” Doc. 4 at 11. But the correct approach to a matter of public policy should be 

determined by the political branches that are responsive and accountable to the people.  

CONCLUSION 

 Plaintiffs’ motion for a preliminary injunction should be denied. They have suffered no 

injury in fact from SB21-116—and may never suffer any injury from it—and so they lack 

standing and this Court lacks jurisdiction. Even if they had standing, they are highly unlikely to 

succeed on the merits of their novel legal claims and do not meet the other elements necessary 

for injunctive relief. 
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 Respectfully submitted this 23rd day of November, 2021. 

  PHILIP J. WEISER 
  Attorney General 
 

 
/s/ LeeAnn Morrill 

 

/s/ Michael T. Kotlarczyk    
LeeAnn Morrill 
First Assistant Attorney General  
Michael T. Kotlarczyk 
Assistant Attorney General 
Public Officials Unit 
Telephone: (720) 508-6159/6187 
leeann.morrill@coag.gov 
mike.kotlarczyk@coag.gov 
 
Counsel to Governor Polis, Treasurer Young, Attorney 
General Weiser, and Executive Director Redhorse 
 
 
 
 
/s/ Colleen O’Laughlin     
Colleen O’Laughlin 
Assistant Attorney General 
K-12 Education Unit 
Telephone: (720) 508-6183 
colleen.olaughlin@coag.gov 
 
Counsel to Commissioner Anthes and Coordinator Owen 
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Mountain States Legal Foundation 
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