
IN THE UNITED STATES DISTRICT COURT FOR 

THE DISTRICT OF MARYLAND 

NORTHERN DIVISION  

ACCOHANNOCK INDIAN TRIBE,  ) 

THE ACCOHANNOCK INDIAN  ) 

TRIBE, INC. and MICHAEL J. HINMAN, ) 

Plaintiffs,    ) 

      ) 

vs.      ) Case No.: 1:21-CV-02550-SAG 

      ) 

CLARENCE TYLER,   ) 

JERRY WIMBROW, BILLY TAPMAN, ) 

JEAN LAUGHMAN, VIVIAN TYLER, ) 

SANDI ENNIS, JULIE GILROY,  ) 

KENNY GILROY, and DIANE BALDWIN,) 

real parties in interest, and   ) 

HONORABLE SIDNEY S. CAMPEN, JR., ) 

JUDGE, CIRCUIT COURT FOR  ) 

SOMERSET COUNTY, in his individual ) 

and official capacities    ) 

  Defendants.    ) 

ACCOHANNOCK INDIAN TRIBE AND ACCOHANNOCK 

INDIAN TRIBE, INC.’s SUPPLEMENTAL MEMORANDUM 

Accohannock Indian Tribe and The Accohannock Indian Tribe, Inc., movants, file 

this Supplemental Memorandum addressing the issues set forth in the Court’s letter Order dated 

October 14, 2021. 

1. Status of Accohannock Indian Tribe under federal common law.  

The Court raises the question of whether the Accohannock Tribe meets the federal 

common law definition of a tribe as set forth in Montoya v. United States. In Montoya, the 

Supreme Court defined “tribe” as follows: 

By a ‘tribe’ we understand a body of Indians of the same or a similar race, united 

in a community under one leadership or government, and inhabiting a particular 

though sometimes ill-defined territory. 

Montoya v. United States, 180 U.S. 261, 266, 21 S. Ct. 358, 359–60, 45 L. Ed. 521 (1901). 
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The evidentiary standard that the Court should apply to a question of subject 

matter jurisdiction and immunity should be commensurate with the stage of the proceeding. That 

is, the question of whether the Accohannock Indian Tribe meets the federal criteria for 

recognition should be evaluated first from the pleadings, then, if a motion to dismiss for lack of 

subject matter jurisdiction is filed, from either the motions or (more likely) from an evidentiary 

hearing after opportunity for discovery. 

For example, in Gristede's Foods, Inc. v. Unkechuage Nation, 660 F. Supp. 2d 

442, 464 (E.D.N.Y. 2009), a non-recognized Tribe sought to dismiss a case against it under Rule 

12(b)(1) on the grounds of tribal immunity. In commenting on the framework for analysis, the 

Court explained, “the general rule is that a plaintiff has the burden of proving by a 

preponderance of the evidence that subject matter jurisdiction exists. In reviewing a motion to 

dismiss under Rule 12(b)(1), the court “must accept as true all material factual allegations in the 

complaint, but [should] not ... draw inferences from the complaint favorable to plaintiffs.” 

The Accohannock Tribe’s Complaint sets forth an allegation of jurisdiction that 

satisfies the standard 1 set forth in Montoya. First, the Complaint itself alleges that the Tribe “is 

‘a body of Indians of the same or a similar race, united in a community under one leadership or 

government, and inhabiting a particular though sometimes ill-defined territory.’” Further, the 

Complaint alleges that the Tribe was recognized by the State of Maryland under the Maryland 

statute for recognition. This allegation encompasses all of the requisite proof.2 Md. Code State 

Government 9.5-309(a) provides, “Subject to the approval of the Governor, the Commission may 

 
1 The Court in Gristede’s Foods eventually held an evidentiary hearing to determine subject 

matter jurisdiction. 
2 Further, the Tribe has included a copy of its Petition for Recognition as Exhibit 3 to its Motion 

for Temporary Restraining Order. 
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by regulation establish a process for an Indian community that is indigenous to the State to apply 

to the Commission for recognition of Maryland Indian status.” The Regulations adopted by the 

Maryland Commission on Indian Affairs defines a Tribe as “a separate and distinct community 

of Native Americans generally related by blood, marriage, or adoption.” “Community” means a 

group of persons with common cultural ties and interests which differentiate members from 

nonmembers.” “Descendant from a tribe” or “descendants from a tribe” means descended by 

blood line from a member or members of a tribe, band, or clan who: (a) Are identified as Native 

American in historical records; (b) Have family names identified by anthropologists or 

ethnohistorians as Native American in historical records; or (c) Are identified by anthropologists 

or ethnohistorians in historical records through one or more terms recognized as synonymous 

with “Indian”. “Members” means those individuals who have been determined by a tribe, band, 

group, or clan to be its members, according to criteria established by the tribe, band, group, or 

clan.” “Native American”, “North American Indian”, “American Indian”, “Indian”, or 

“aboriginal” means an individual or tribe, band, group, community, or clan that is, or whose 

members are, descended from a tribe that inhabited North America before European contact.” 

COMAR 01.06.01.02. 

Md. Code State Government 9.5-309 (b)(1) provides, “If the Commission finds 

that a petitioning group meets the requirements for recognition, the Commission may 

recommend to the Governor that it be granted recognition of Maryland Indian status.” The 

requirements for recognition by the State of Maryland are as follows: 

The Commission may recommend that an eligible petitioning group be formally 

recognized under Regulation .08 of this chapter as a Maryland Indian tribe, band, 

group, or clan if the petitioning group establishes, taking into account the special 

circumstances of Native Americans indigenous to Maryland, that: 

A. The group has been: 
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(1) Identified as Native American from before 1790 until the present, and 

(2) Part of a continuous Native American community from before 1790 until the 

present; 

B. The members of the group are descendants from a tribe that: 

(1) Existed before 1790, 

(2) Is indigenous to Maryland, and 

(3) Inhabited a specific area in Maryland before 1790; and 

C. The membership of the group is composed principally of persons who are not 

members of any other acknowledged or recognized Native American tribe, band, 

group, or clan.” 

COMAR 01.06.01.04. 

The criteria of Montoya are satisfied by the criteria of Maryland’s recognition 

process. 

“Body of Indians of the same or a similar race”: the State found that the 

Accohannocks were “individual or tribe, band, group, community, or clan that is, or whose 

members are, descended from a tribe that inhabited North America before European contact”, 

and “Descendant from a tribe” or “descendants from a tribe” means descended by blood line 

from a member or members of a tribe, band, or clan who: (a) Are identified as Native American 

in historical records; (b) Have family names identified by anthropologists or ethnohistorians as 

Native American in historical records; or (c) Are identified by anthropologists or ethnohistorians 

in historical records through one or more terms recognized as synonymous with “Indian”. 

original Accohannocks were all of the same race. The Complaint alleges that “the membership of 

[the Tribal corporation] is limited to blood descendants of the Accohannock Indian Tribe.” These 

conditions were proved to the satisfaction of the Maryland Commission on Indian Affairs. 

Case 1:21-cv-02550-SAG   Document 18   Filed 10/19/21   Page 4 of 9



5 

 

“United in a community under one leadership or government”: the Complaint 

alleges that “its members have existed as a distinct community since before European settlement 

through the present” (Complaint ¶ 15) and since creation of the Tribal Corporation, “the Tribal 

Corporation has since acted as an arm of the Tribe; in fact, the Tribe has made no differentiation 

between the activities of the Tribe and those of The Accohannock Indian Tribe, Inc.” 

“Inhabiting a particular though sometimes ill-defined territory”: the Complaint 

alleges “descendants of those Accohannocks have lived in and around Crisfield, Somerset 

County, Maryland.” Further, to obtain recognition, the Tribe was required to furnish evidence 

that it “inhabited a specific area in Maryland before 1790.” 

It would be premature for the Court to require the Tribe to marshal its proof at this 

stage of the proceeding. Rather the Court at this point should evaluate whether the Tribe has 

made sufficient plausible allegations that the Tribe will be able to meet its burden of proof. If a 

Motion to Dismiss under Rule 12(b)(1) is filed, then the Court should determine the Motion as 

required by the Rules (most likely by an evidentiary hearing after opportunity for discovery). 

2. Abstention. The Court has raised the question of two abstention doctrines: 

the Younger abstention doctrine and the Colorado River abstention doctrine. 

Federal courts, it was early and famously said, have “no more right to decline 

the exercise of jurisdiction which is given, than to usurp that which is not given.” Cohens v. 

Virginia, 6 Wheat. 264, 404, 5 L.Ed. 257 (1821). Jurisdiction existing, this Court has cautioned, 

a federal court's “obligation” to hear and decide a case is “virtually unflagging.” Colorado River 

Water Conservation Dist. v. United States, 424 U.S. 800, 817, 96 S.Ct. 1236, 47 L.Ed.2d 483 

(1976). Parallel state-court proceedings do not detract from that obligation. See ibid. In Sprint 

Communications, Inc. v. Jacobs, 571 U.S. 69, 73, 134 S. Ct. 584, 588, 187 L. Ed. 2d 505 (2013), 
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the Supreme Court stated, “in the main, federal courts are obliged to decide cases within the 

scope of federal jurisdiction. Abstention is not in order simply because a pending state-court 

proceeding involves the same subject matter.” New Orleans Public Service, Inc. v. Council of 

City of New Orleans, 491 U.S. 350, 373, 109 S.Ct. 2506, 105 L.Ed.2d 298 (1989) (NOPSI ) 

(“[T]here is no doctrine that ... pendency of state judicial proceedings excludes the federal 

courts.”). Sprint Communications, Inc., 571 U.S. at 72, 134 S. Ct. at 588. “[T]he pendency of an 

action in [a] state court is no bar to proceedings concerning the same matter in the Federal court 

having jurisdiction.” Colorado River Water Conservation Dist. v. United States, 424 U.S. 800, 

817, 96 S.Ct. 1236, 47 L.Ed.2d 483 (1976) (quoting McClellan v. Carland, 217 U.S. 268, 282, 

30 S.Ct. 501, 54 L.Ed. 762 (1910)). 

Younger 

Regarding the Younger abstention doctrine, the Court  in .”). Sprint 

Communications, Inc., stated as follows: 

Circumstances fitting within the Younger doctrine, we have stressed, are 

“exceptional”; they include, as catalogued in NOPSI, “state criminal 

prosecutions,” “civil enforcement proceedings,” and “civil proceedings 

involving certain orders that are uniquely in furtherance of the state courts' 

ability to perform their judicial functions.” Id., at 367–368, 109 S.Ct. 2506. 

571 U.S. at 73, 134 S. Ct. at 588. 

This case does not fall within the Younger abstention doctrine because it does not 

involve a criminal proceeding, a civil enforcement proceeding, or a civil proceeding involving an 

order that is “uniquely in furtherance of the state courts' ability to perform [its] judicial 

functions.” In the Somerset County action, the incumbent government of the Accohannock 
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Indian Tribe was never made a party.3 Instead, the plaintiffs resolutely proceeded only against 

Mr. Hinman even when the absence of necessary parties was raised. Given that the Constitution 

reserves the subject matter of the proceeding—the membership and government of an Indian 

tribe—to the Tribe alone, a Maryland state court has no authority for or interest in adjudicating 

this dispute. “With the adoption of the Constitution, Indian relations became the exclusive 

province of federal law.” Oneida County, N.Y. v. Oneida Indian Nation of New York State, 470 

U.S. 226, 234, 105 S. Ct. 1245, 1251, 84 L. Ed. 2d 169 (1985). “It is settled that a waiver of 

sovereign immunity ‘cannot be implied but must be unequivocally expressed.’ ” Santa Clara 

Pueblo v. Martinez, 436 U.S. at 58, 98 S.Ct. at 1677 (quoting United States v. Testan, 424 U.S. 

392, 399, 96 S.Ct. 948, 953, 47 L.Ed.2d 114 (1976)); Ramey Const. Co. v. Apache Tribe of 

Mescalero Reservation, 673 F.2d 315, 319 (10th Cir. 1982). 

Colorado River 

In Colorado River v. United States, 424 U.S. 800, 816, 96 S.Ct. 1236, 47 L.Ed.2d 

483 (1976), the Supreme Court held that, in certain exceptional circumstances, dismissal of a 

federal action based on the presence of a concurrent state proceeding is appropriate for reasons 

of “wise judicial administration.” Colorado River, 424 U.S. at 817–18, 96 S.Ct. 1236. The 

Supreme Court recognized four factors which must be weighed in determining whether such 

exceptional circumstances exist: (1) the clear federal policy of avoidance of piecemeal 

adjudication of water rights in a river system, (2) assumption by the state court of jurisdiction 

over the res or property involving extensive rights governed by state law, (3) the geographic 

inconvenience of the federal forum, and (4) the order in which jurisdiction was obtained by the 

 
3 The plaintiffs purported to bring the case in the name of the Tribe, but they did not join the 

incumbent Council that they purported to supplant as parties. In Maryland, a Declaratory 

Judgment action is not binding on any nonparties. Md. Cts. & Jud. Proc. 3-405(a)(1). 
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concurrent state and federal fora. Moses H. Cone Mem. Hosp. v. Mercury Constr. Corp., 460 

U.S. 1, 16, 103 S.Ct. 927, 74 L.Ed.2d 765 (1983). The Supreme Court in Moses H. Cone added 

two more factors: (5) whether federal law or state law provides the rule of decision on the merits, 

and (6) the adequacy of the state-court proceedings to protect the rights of the parties. Id. at 23, 

26, 103 S.Ct. 927. 

In this case, neither factor (1) (avoidance of piecemeal adjudication of water 

rights) nor any corollary to factor (1) is implicated. Factor (2)(assumption by the state court of 

jurisdiction over the res or property involving extensive rights governed by state law) also does 

not apply because the Circuit Court in the Hinman case limited its decision to issues of Tribal 

government (membership and elections) and specifically declined to adjudicate any property law 

interests. Factor (3)(the geographic inconvenience of the federal forum) does not weigh in favor 

of either Federal or State jurisdiction since this Court, although it sits mainly in Baltimore, also 

sits in Salisbury, Maryland, close to defendants, their counsel, and the Tribe. Factor (4)(the order 

in which jurisdiction was obtained by the concurrent state and federal fora) also does not favor 

either court. The incumbent Tribal government that was in place when the suit against Mr. 

Hinman was never a party to the state court case and, therefore, jurisdiction over them was never 

obtained there; thus, as to them, this court is the court of first resort. Only Mr. Hinman and three 

of the defendants were involved in the state court proceeding before this case. Factor (6)(the 

adequacy of the state-court proceedings to protect the rights of the parties) weighs heavily in 

favor of retaining jurisdiction in this Court. The Accohannocks’ rights of sovereignty are 

protected by the Constitution and Federal Courts have repeatedly intervened to protect the 

prerogative reserved to Congress and, by implication, the Indian tribes. See, e.g., Ute Indian 

Tribe vs. Lawrence, 875 F.2d 539 (10th Cir. 2017); Navajo Nation vs. Dailey, 896 F.2d 1196 
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(10th Cir. 2018). By contrast, the state-court proceedings are completely inadequate to protect the 

rights of the parties. By definition, the state court in this matter has not only injected itself into 

Tribal government, but it has, on its own initiative, entered orders that violate the sovereign 

rights of the Tribe by its Order purporting to replace the incumbent Tribal Council and the 

imposition of unqualified person as voting members of the Tribe. 

Respectfully submitted, 

/S/ John T. Brennan     

John T. Brennan 

Maryland Federal ID No. 15845 

The Brennan Law Firm, LLC 

1997 Annapolis Exchange Parkway 

Suite 300 

Annapolis, MD 21401 

Telephone: (410) 266-3970 

Facsimile: (410) 721-4284 

tbrennan@brennan-law.us 

Attorney for the plaintiffs 

Certificate of Service 

I hereby certify that a copy of the foregoing Memorandum was served upon all counsel of 

record by the Court’s CM/ECF service on October 19, 2021. 

/S/ John T. Brennan      

John T. Brennan 
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