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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF MARYLAND 

(Baltimore Division) 
 
ACCOHANNOCK INDIAN TRIBE,  * 
 ET AL., 
      * 
 Plaintiffs,     
      * CIVIL CASE NO.: SAG-21-2550 
v.         
      * 
CLARENCE TYLER, ET AL.,    
      * 
 Defendants.     
* * * * * * * * * * * * *  

MEMORANDUM IN SUPPORT OF DEFENDANTS’ OPPOSITION TO  
PLAINTIFFS’ MOTION FOR TEMPORARY RESTRAINING ORDER,  

PRELIMINARY AND PERMANENT INJUNCTION  
 

 Defendants Clarence Tyler, Vivian Tyler, Jerry Wimbrow, and Diane Baldwin through 

counsel file this Memorandum in Support of Defendants’ Opposition to Plaintiffs’ Motion for 

Temporary Restraining Order, Preliminary and Permanent Injunction.1 

  

INTRODUCTION 

 Plaintiffs “Accohannock Indian Tribe,” “The Accohannock Indian Tribe, Inc.,” and 

Michael J. Hinman filed suit against ten individually named Defendants and requested a 

Temporary Restraining Order (“TRO”) and Preliminary and Permanent Injunction.  The gravamen 

of Plaintiffs’ Complaint appears to be an attack upon a judgment entered in favor of The 

Accohannock Tribe, Inc. (“Tribe”); Mr. Tyler; Mr. Wimbrow; and Ms. Baldwin and against Mr. 

Hinman in the Circuit Court for Somerset County wherein that court upheld a Tribal election 

opposed by Mr. Hinman and directed the Tribe undertake a series of organizational actions 

 
1 At the time of this filing not all named Defendants have been served. 

Case 1:21-cv-02550-SAG   Document 17-1   Filed 10/19/21   Page 1 of 7



2 
 

opposed by Mr. Hinman.  Although Mr. Hinman has appealed that judgment to the Maryland Court 

of Special Appeals, (indeed the parties have a mediation set for October 25), he has meanwhile 

brought this action collaterally attacking the judgment of the circuit court.  

 As a preliminary matter, the Tribe did not authorize Plaintiffs’ counsel, John T. Brennan 

to file this suit, to enter his appearance on behalf of the Tribe, or otherwise take action on the 

Tribe’s behalf.  (See the Affidavit of Clarence Tyler, which is attached as Exhibit 1.).  

Accordingly, at bottom, this suit has been brought on behalf of Mr. Hinman individually without 

sanction or authority from the Tribal leadership.  Although a member of the Tribe, Mr. Hinman 

has no authority to initiate suit on its behalf.  Id.   

On December 19, 2017, the Governor of Maryland presented an Executive Order granting 

the Tribe Maryland Indian Status.  Tribal recognition has not been given by the State of Virginia, 

where a number of other Tribal members reside, any other state, or the United States.  Because the 

Tribe is not a federally recognized tribe, this Court does not have subject matter jurisdiction to 

hear this matter and the federally predicated legal principles invoked by Mr. Hinman are 

inapposite.   

 

STANDARD OF REVIEW 

The purpose of a TRO or a preliminary injunction is to “protect the status quo and to 

prevent irreparable harm during the pendency of a lawsuit, ultimately to preserve the court’s ability 

to render a meaningful judgment on the merits.” In re Microsoft Corp. Antitrust Litig., 333 F.3d 

517, 525 (4th Cir. 2003). The substantive requirements for a TRO and a preliminary injunction are 

identical. See U.S. Dept. of Labor v. Wolf Run Mining Co., Inc., 452 F.3d 275, 281 n. 1 (4th Cir. 

2006). Specifically, parties moving for a TRO or preliminary injunction must show: (1) they are 
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likely to succeed on the merits; (2) they will suffer irreparable harm in the absence of preliminary 

relief; (3) the balance of equities tips in their favor; and (4) maintaining the status quo is in the 

public interest.  Winter v. Natural Resources Defense Council, 555 U.S. 7, 20 (2008).  

 

LEGAL ARGUMENT 

MR. HINMAN CANNOT MEET HIS BURDEN OF PROVING THE SUBSTANTIVE 
REQUIREMENT FOR A TRO. 
 

1. Mr. Hinman cannot succeed on the merits. 
 

 Mr. Hinman’s suit should be dismissed preliminarily because this Court does not have 

subject matter jurisdiction in that the Tribe is not recognized by the Federal government.  To enjoy 

the benefits of tribal sovereign immunity, an Indian tribal entity must be recognized by the federal 

government. see Kahawaiolaa v. Norton, 386 F. 3d 1271, 1273 (9th Cir. 2004) (“As far as the 

federal government is concerned, an American Indian tribe does not exist as a legal entity unless 

the federal government decides that it exists”).  Likewise, the Maryland Court of Appeals has held 

that a Tribe not listed on the Federal Department of Interior’s Federally Recognized Indian Tribe 

Lists is subject to the jurisdiction of the state court. See LaSalle Bank, N.A. v. Reeves, 173 Md. 

App. 392, 403-04 (2007).  

 Even if the Tribe had Federally recognized tribal status, this Court must first allow the 

Tribe to resolve its dispute internally. “Among the core aspects of sovereignty that tribes possess—

subject, again, to congressional action—is the common-law immunity from suit traditionally 

enjoyed by sovereign powers.” Michigan v. Bay Mills Indian Cmty., 572 U.S. 782, 788 (2014). 

That immunity is “a necessary corollary to Indian sovereignty and self-governance.”  Three 

Affiliated Tribes of Fort Berthold Reservation v. Wold Engineering, P.C., 476 U.S. 877, 890 

(1986).  Defendants are in the process of establishing a judicial court and other tribal agencies in 
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accordance with the Tribe’s Constitution, referred to as the “Great Law,” and the Circuit Court for 

Somerset County’s Opinion and Order, which followed after Defendants filed a declaratory 

judgment action against Mr. Hinman seeking relief for his improper and ultra vires acts during the 

time he served as Chair of the Tribe.  In that case, Defendants alleged, inter alia, Mr. Hinman 

acted contrary to the Great Law, neglected to honor the results of a legitimate election, and usurped 

other members of their rightful leadership positions within the Tribe. In a decision dated June 21, 

2021, the Circuit Court of Somerset County held for the Tribe, Mr. Tyler, Mr. Wimbrow, and Mrs. 

Baldwin, agreeing Mr. Hinman had acted improperly. The circuit court explicitly provided, 

however, it would retain jurisdiction over this matter until a valid election with full participation 

of the Tribe’s membership was held.  The circuit court indicated its jurisdiction would expire once 

the results of the election are announced and the newly elected Tribal Council takes the Oath of 

Office in early 2022.  Mr. Hinman has appealed the trial court’s decision to the Maryland Court of 

Special Appeals and that appeal is pending. 

Mr. Hinman was the sole defendant in the underlying state action in which the same claims 

he prosecutes in case sub judice were fully resolved.  Mr. Hinman did not timely remove the case 

to Federal Court or assert his specious Federal claims and hence he has waived his right to bring a 

subsequent collateral Federal proceeding raising identical issues.  In effect, Mr. Hinman asks this 

Court to overrule the decision of the State trial court and to negate the appellate authority of the 

Maryland Court of Special Appeals.   

Mr. Hinman is collaterally estopped from relitigating the claims he made in the State court 

proceeding, and his newly asserted equal protection and civil RICO claims are barred by the rule 

against claim splitting.  The preclusive effect of a judgment is defined by claim preclusion and 

issue preclusion, which are collectively referred to as res judicata. Taylor v. Sturgell, 553 U.S. 
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880, 892 (2008). Under the doctrine of claim preclusion, a final judgment forecloses “successive 

litigation of the very same claim, whether or not relitigation of the claim raises the same issues as 

the earlier suit.” Id. Here, claim preclusion applies because (1) the State court judgment against 

Mr. Hinman was on the merits and was rendered by a court of competent jurisdiction in accordance 

with the requirements of due process; (2) the parties are identical; and (3) the claims in this matter 

are based upon the same cause of action involved in the State Court proceeding.  CentraArchy 

Rest. Mgmt. Co. v. Angelo, 806 F. App'x 176, 178 (4th Cir. 2020). 

To the extent the State court decision is not “final” because the trial court retained 

jurisdiction until after the Tribe’s election, the rule against duplicative litigation, also referred to 

as claim splitting, applies. Claim splitting prohibits a plaintiff from prosecuting its case piecemeal, 

and requires that all claims arising out of a single wrong be presented in one action.  Sensormatic 

Sec. Corp. v. Sensormatic Elecs. Corp., 452 F. Supp. 2d 621, 626 (D. Md. 2006) (internal 

quotations omitted).  When a suit is pending, a plaintiff has no right to assert another action “on 

the same subject in the same court, against the same defendant at the same time.” Curtis v. 

Citibank, N.A., 226 F.3d 133, 138-39 (2nd Cir.2000).  

As for Mr. Hinman’s newly asserted federal claims, the equal protection claim asserted by 

Mr. Hinman is facially barred as a matter of law because he does not allege and cannot allege state 

action or a sufficiently close nexus between the State and the challenged action.  See Am. Mfrs. 

Mut. Ins. Co. v. Sullivan, 526 U.S. 40, 50 (1999) (holding a plaintiff can only succeed on a § 1983 

claim if a defendant acts “under color of [state law]” and that § 1983 does not regulate private 

conduct); see also Jackson v. Metro. Edison Co., 419 U.S. 345, 349 (1974) (holding that a private 

actor’s conduct may be considered “state action” only if there is a “close nexus between the State 

and the challenged action” such that private conduct “may be fairly treated as that of the State 
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itself”).  Likewise, the civil RICO claim is barred as a matter of law because Mr. Hinman has not 

sufficiently alleged “two predicate acts,” which must arise to the level of criminal activity.  Walters 

v. McMahen, 684 F.3d 435, 437 (4th Cir. 2012).  A civil RICO claim cannot exist in the absence 

of criminal activity. Indeed, every RICO claim must be based upon a violation of one of the crimes 

listed in 18 U.S.C. § 1961(1) and there is no plausible allegation any Defendant committed those 

crimes.   

Finally, the actions Mr. Hinman seeks to enjoin are actions taken by the Tribe as an entity 

pursuant to the rulings of the Somerset County Circuit Court.  Because the Tribe is not named as 

a Defendant, and a necessary party is hence omitted, no efficacious relief may be granted.  

2. Mr. Hinman will not suffer irreparable harm in the absence of preliminary relief.  

Mr. Hinman has acknowledged the Circuit Court for Somerset County’s ongoing 

jurisdiction and Defendants actions under the color of that court’s Opinion and Order.  Mr. Hinman 

has identified a no Tribal action that, once done, could not be undone or addressed by the Circuit 

Court for Somerset County.  

3. The balance of equities does not weigh in Mr. Hinman’s favor. 

Every action Mr. Hinman seeks to enjoin has been ordered by the Circuit Court for 

Somerset County following a two-day trial in which Mr. Hinman made all the same arguments he 

is rehashing now.  Mr. Hinman does not offer any description of the harm that he or the Tribe will 

incur if an injunction is not entered.  On the other hand, if this Court were to grant the TRO, 

Defendants would effectively be ejected from the Tribe altogether, the Tribe would not be allowed 

to hold a legitimate election of Council as is its right under the Great Law, and the Circuit Court 

for Somerset County would be barred from exercising appropriate judicial oversite of the Tribal 

Corporation, a corporation which is organized under the Maryland Corporate Code. 
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4. The relief requested by Mr. Hinman is not in the public interest. 

Granting a TRO would render the legitimate elections of the Tribe worthless; it would 

effectively bar a Maryland State Court from presiding over any matter regarding a corporation 

organized under the Maryland Corporate Code; it would disregard the procedural due process 

rights of the unserved defendants, who will not be afforded the right to defend their rights and 

interests fairly in a court of law; and it would effectively reward the ultra vires actions of Mr. 

Hinman during his draconian tenure as Chair of the Tribe.  In a nut shell, this case is a brazen 

attempt by Mr. Hinman to shop for a “better” outcome in a “better” forum.  Mr. Hinman has 

already had a full and fair hearing, and while it is his right to challenge the results through an 

appropriate appeal to an appellate court, this Court does not hear appeals.   

 

CONCLUSION 

 Based upon the foregoing, this Court should dismiss Plaintiffs’ lawsuit and deny his request 

for a TRO. 

 
       /s/      
      ROBIN R. COCKEY, Federal Bar No.02657 
      ASHLEY A. BOSCHÉ, Federal Bar No. 28800 

 Cockey, Brennan & Maloney, PC 
 313 Lemmon Hill Lane 
 Salisbury, MD 21801 
 410-546-1750 
 Fax:  410-546-1811 
 rrcesq@cbmlawfirm.com 
 bosche@cbmlawfirm.com 
 Attorneys for all Defendants Clarence Tyler, Jerry  

Wimbrow, Vivian Tyler and Diane Baldwin  
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