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An Emeritus Prose Podcast: 

The Pandemic Checkpoints of the Cheyenne River Sioux Tribe: A Teaching Essay* 

Frank Pommersheim 

 

I. Introduction 

 In the Spring of 2020, the Cheyenne River Sioux Tribe (CRST) began implementing a 

series of limited vehicle checkpoints within the boundaries of the reservation as part of its 

comprehensive public health response1 to limit the spread of COVID-19.  One of the checkpoints 

was located on a state highway running through the Reservation.  There was an immediate 

uproar in South Dakota.  Many people, both Native and non-Native, contacted me and asked, 

‘Frank, can the Tribe really do this?’  My answer was ‘yes.’ 

 As the questions about this Tribal public health initiative became increasingly heated, the 

merits of the health policy were increasingly subsumed in political rhetoric concerning the 

‘rights’ of non-Natives and the authority of the state to quash the Tribe’s efforts.  The calls kept 

coming.  My answer of ‘yes’ remained the same.  Yet the supporting legal analysis was not so 

easily summarized.  No (federal) statute or Supreme Court case unequivocally said yes or no.  

The answer of ‘yes’ required a careful exegesis of both Supreme Court precedent and the law of 

the CRST. 

 Then South Dakota Public Radio called.  Lori Walsh, the popular host of the ‘In the 

Moment’ program, invited me to appear and ‘explain it all.’  The interview question and answer 

broadcast went quite well.  The response to the interview was extremely positive.  Many of the 

folks who responded were struck not so much by the intricacies of my legal analysis, but rather 

 
* Plenary Presentation, National American Indian Court Judges Association (NAICJA) Conference, October 21, 
2021. 
1 The plan also included closing Tribal schools and going to 100% online instruction, mandatory mask requirements 
in public settings, and physically closing Tribal court and going completely to electronic filing and zoom hearings. 
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by my common sense observation that the Tribe was simply implementing sound public health 

policy to protect all people, whether Native or non-Native, living on or visiting the Reservation.  

Yet the Tribe was being harangued and threatened by both the federal government and the state 

of South Dakota every step of the way. 

The initial key point in the interview was to clarify what authority, if any, the state had to 

shut down the Tribe’s efforts.  The answer was none as a matter of both procedure and 

substance.  The Tribe was protected from suit by the state by the legal doctrine of sovereign 

immunity and the dispositive substantive question of Tribal authority over non-Indians on the 

Reservation was a federal, not state, law question.   

This ‘no’ did not sit well with Governor Noem.  Since tribes do not have the defense of 

sovereign immunity in lawsuits filed by the United States, but only in lawsuits filed by the state 

(and private parties), Governor Noem immediately wrote a letter directly to (then) President 

Trump urging him to sue the CRST and disable the checkpoints on the Reservation.     

President Trump never responded directly to Governor Noem, but his Chief of Staff, 

Mark Meadows, and high-ranking Bureau of Indian Affairs (BIA) officials in Washington, DC 

did.  They all urged the Tribe to take down the checkpoints.  Various carrots and sticks were put 

on the table.  The carrot was the promise of additional CARES2 money and the stick was the 

threat of reducing CARES money and the  additional threat to terminate the Tribe’s 638 

contract3 with the BIA to provide law enforcement services on the Cheyenne River Sioux 

Reservation. 

 
2 CARES is the acronym for the Coronavirus Aid, Relief and Economic Security Act, Pub.L. 116-136 (2020), which 
is a federal statute that authorized grants of COVID-19 relief monies to eligible entities including Indian tribes. 
3 The federal Indian Self-Determination and Education Assistance Act, Pub.L. 93-638 (1975) which allows tribes to 
contract with the Bureau of Indian Affairs (BIA) for the tribal delivery of certain BIA services including law 
enforcement. 
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 The Tribe steadfastly refused to dismantle the checkpoints.  The federal government did 

not sue the Tribe, but the CRST did sue the United States asserting that it illegally threatened to 

reduce the Tribe’s CARES funding and to terminate the Tribe’s 638 Contract with the BIA to 

provide law enforcement services on the CRST.  This lawsuit is still pending.4 

 I reprised and extended my developing analysis in a series of subsequent zoom 

presentations before diverse audiences such as the South Dakota Statewide Judicial Conference, 

University of New Mexico Law School Faculty Colloquium, Oklahoma State Bar Association 

Indian Law CLE, University of South Dakota School of Law Indian Law Symposium, Lewis and 

Clark Law School’s ‘Evening with Frank Pommersheim,’ University of Arizona NALSA’s 

‘Lunch with Frank,’ and a special presentation to University of South Dakota NALSA. 

 At the end of this ‘zoomathon’ and after a period of analytical reflection, a ‘model’ for 

teaching and thinking coherently about Tribal civil jurisdiction over non-Indians in Indian 

country emerged.  What follows is what it looks like.  It proceeds affirmatively, optimistically, 

with a firm grounding in the legal and cultural reality of tribes as the necessary predicate to 

stepping-up and moving forward against potential federal and/or state resistance grounded in 

politics and/or ambiguous, federal common law jurisprudence.  Yet before describing the 

analytical model, I think that it is important to highlight a cluster of values that provide context 

and grounding for application of the model.  These are the values of patience, respect, and 

empathy. 

 To begin with, always remember that the Tribe was here before you.  Its history and story 

may or may not be readily found in print or any digital format, but its presence is nevertheless 

 
4 Cheyenne River Sioux Tribe v. Trump, Docket No. 1:20-cv-01709 (DDC June 23, 2020). 
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quite real.  You need to be engaged and committed in order to learn and absorb this reality.  

Without such effort, you are not fully prepared to do the best possible work for the Tribe. 

 Patience is not a natural aspect of how most lawyers operate in the world, so it takes 

significant effort to develop this ethos.  One part is that of showing respect.  If you show respect, 

you are moving in the proper direction.  Respect should not be confused with simple deference, 

but rather as a necessary element of a (legal) relationship that allows for beneficial exchange of 

ideas and perspectives between lawyers and their tribal clients. 

 Empathy is the capacity to look at events from another’s point of view.  In this context, it 

is seeking to understand how the COVID-19 pandemic might have looked from a Tribal point of 

view.  A Tribal point of view that realized that the Indian Health Service (IHS) hospital on the 

Cheyenne River Sioux Reservation was tiny with only a few beds available for COVID-19 

patients and even fewer ventilators.  In addition, there was a strong cultural component to protect 

elders as the carriers of language and tradition.  To do nothing, as Governor Noem urged, was 

from the Tribal point of view irresponsible and insensitive. 

Given the history of legal ambiguity (see, e.g., Montana v. United States, 450 U.S. 544 

(1981) and its progeny5), the likely ‘results’ in such circumstances will be greatly influenced by 

 
5 Montana’s progeny includes: 
 Strate v. A-1 Contractors, 520 U.S. 438 (1997) (state highways running through Reservations are to be 
considered fee lands for Montana analysis purposes); Brendale v. Confederated Tribes and Bands of Yakima Indian 
Nation, 492 U.S. 408 (1989) (non-Indian fee land on the reservation is subject to Tribal zoning if it is completely 
surrounded by Tribal trust land); South Dakota v. Bourland, 508 U.S. 679 (1993) (Federal government ‘taken’ lands 
on reservations are to be considered fee lands for Montana analysis purposes); Nevada v. Hicks, 535 U.S. 353 (2001) 
(Montana analysis applies to all land, including trust land, within a reservation); Atkinson Trading Co., Inc. v. 
Shirley, 532 U.S. 645 (2001) (Montana analysis applies to tribal effort to tax non-Indians staying at non-Indian 
owned motel located on fee land within the reservation); and Plains Commerce Bank v. Long Family Land and 
Cattle Co., 554 U.S. 316 (2008) (no tribal court jurisdiction over discrimination claims involving the sale of fee land 
by a non-Indian bank).  The Supreme Court held against tribal jurisdiction in all of these cases, with the single 
exception of a Tribe’s right to zone non-Indian fee land located on part of the reservation completely surrounded by 
trust land.  
 See also Dollar General Corp. v. Doe, 579 U.S. ___, 136 S. Ct. 2159, 195 L. Ed. 2d 637 (2016), with its 4-
4 vote upholding the Fifth Circuit’s decision that the tribal court did have Montana jurisdiction over a foreseeable 
tort of sexual molestation by a non-Indian supervisor of a Tribal (minor) member intern at the Dollar General store. 
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the quality of the Tribal legal context and the skill of its lawyers to navigate the nuances and 

vagaries of a federal Indian law jurisprudence dealing with non-Indians, which is not tethered to 

any constitutional or statutory source of authority. 

II. Analytical Model for Examining Tribal Authority Over Non-Indians in Matters of Civil 

Jurisdiction 

 The basic ingredients of the model require a two-part analysis.  The first is whether the 

contemplated action (e.g., Tribal checkpoints) is permissible under Tribal law and (if so), second, 

whether it is permissible under federal law.  As noted above, state law is not pertinent or relevant 

unless there is some specific federal law that authorizes it (e.g., Public Law 280). 

 I believe the order suggested – tribal, then federal – is critical as a key principle of self-

governance and tribal sovereignty.  It is important to inspect one’s own laws and legal traditions 

about what is legal, before analyzing whether it is permissible under the federal legal system.  

The long arc of tribal sovereignty begins with self-scrutiny not deference to the extra-

constitutional shadow of federal (judicial) plenary power. 

 A. Examining Tribal Law and Tradition 

 This analysis, I believe, is best ordered in the following manner: (1) Treaties, (2) Tribal 

Constitution, and (3) Tribal Ordinances and Common Law. 

  1. Treaties 

 Treaties are best thought of as the founding documents of the pivotal and enduring 

indigenous encounter with America’s western expansion.  For many tribes – especially the 

Lakota of the Northern Plains – treaties carved out mutual commitments and enduring 

responsibilities that are, for example, much in evidence in the Fort Laramie Treaty of 1868. 

Some examples include the territorial integrity described in Art. II, the bad men clause 
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mentioned in Art. I, and perhaps most important in this instance is the federal commitment to 

provide a ‘physician’ that is described in Article XIII.  This is not just some outdated, exhausted 

treaty ‘promise.’  See, for example, the recent eighth circuit decision upholding this duty in 

Rosebud Sioux Tribe v. United States of America Department of Health and Human Services et 

al., 20-2062, 9 F4th 1018 (8th Cir., 2021).   

What could be more related to tribal wellness than federal support for a Tribal public 

health policy (e.g., checkpoints) to limit the spread of the COVID-19 pandemic virus?  This is 

especially important when such a policy would also protect non-Native people on the 

Reservation.  Yet in the context of the CRST checkpoints, the federal government took a position 

in direct conflict with its treaty (and trust) commitment to Tribal health and well-being. 

 It is also timely to note in this regard the relevant supporting authority found in 

international law, particularly the United Nations (U.N) Declaration on the Rights of Indigenous 

Peoples.  The United States is a signatory of the Declaration, which includes broad endorsement 

of the rights of indigenous peoples to self-governance and self-determination as recognized in 

Article 4, as well as the right to develop priorities and strategies in their right to development – 

including health care – recognized in Article 23. 

 It is also pertinent to point out the opportunity for Tribes to incorporate the rich braid of 

self-determination and individual rights identified in the U.N Declaration on the Rights of 

Indigenous Peoples into the positive and traditional law of the Tribe.  Such action potentially and 

forcefully connects the global to the local in a way that is respectful and renewing. 

 The commitment to treaties in matters of everyday governance such as health care is not, 

in my opinion, to be underestimated as treaties are central to connecting the promises of the past 

with the possibilities of the present. 
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  2. Tribal Constitutions 

 The second step is to look at the Tribe’s constitution as its overarching (‘organic’) 

governing document.  In the context of the CRST checkpoints, the Tribal constitution is 

important in three major respects – territorial integrity, (civil) governance authority over non-

Natives, and recognition of the specific substantive authority to regulate health and public safety.  

All three of these elements are positively addressed in the Cheyenne River Sioux Tribe 

Constitution. 

 Many tribal constitutions have a checkered Indian Reorganization Act of 1934 (IRA)6 

history or otherwise reflect an imposing federal hand.  A heavy hand that may have unexpected 

or even unknown limitations as to the territorial reach of tribal governance, implicit or even 

explicit limitations on tribal (civil) authority over non-Indians, and may even potentially lack 

recognition of the express authority to regulate public safety and health care.  Any such 

limitations may foreclose checkpoint authority as a matter of tribal constitutional law and 

therefore a searching review of the tribal constitution is critical to ensure that the tribe is acting 

within the proper scope of its own tribal constitutional authority.  It is a cardinal necessity that a 

tribe act within its constitutional norms and structures.   

Lastly, it is important to determine how the tribal constitution distributes its powers.  That 

is, is the power to establish checkpoints, a legislative power of the Tribal Council or within the 

executive order or ‘emergency’ powers of the Tribal president or both?  Clarity in this structural 

realm is necessary to avoid potential conflict in the separation of powers realm.  Any legal 

shortcoming in a tribal constitution might require additional work to amend the tribe’s 

 
6 25 U.S.C. §§ 5101-5103, 5107-5113, 5115, 5116, 5118, 5120, 5121, 5123-5125, 5129 (2018).  



8 
 

constitution to make it consistent with current tribal norms of constitutional self-governance and 

sovereignty. 

 Tribal constitutional analysis and consistency is necessary to maintain tribal integrity and 

avoid impediments to tribal action based on the tribe’s own law, regardless of any potential 

federal law limitations.  This is, of course, a critical zone of authority that must be pursued 

ardently with the very best legal analysis and craft of the Tribe’s lawyers.  High quality 

lawyering is a necessity.  It is not a luxury to be assumed. 

  3. Tribal Law 

 The actual checkpoint law text must be drafted with skill and precision.  Several items are 

key.  This entire endeavor hinges largely on the ability to (civilly) regulate the checkpoint 

conduct of non-Natives.  As noted at the outset, the civil regulation of non-Indian conduct in 

Indian country turns on an ultimate question of federal Indian law as refracted through the 

common law regime of Montana v. United States and its progeny discussed supra at p. 4, note 5 

and infra at pp. 10-11.  But there is more to it.  And that is the procedural component of the 

checkpoints in making the actual stop.  To put it another way, if the ‘end’ of tribal checkpoints 

(e.g., good public health policy during the COVID-19 pandemic) is permissible, this ‘end’ must 

also be achieved through permissible legal ‘means’.  In the checkpoint context, it is the issue of 

whether there is a ‘seizure’ of the person sufficient to invoke the concerns of the Fourth 

Amendment of the Constitution and its analogue in the Indian Civil Rights Act of 1968. (ICRA) 

 These likely ‘search and seizure’ concerns may be extracted from the Supreme Court’s 

decision in the 1990 non-Indian law case of Michigan Department of State Police v. Sitz, 496 

U.S. 444 (1990).  In Sitz, the Supreme Court held that (DUI) checkpoints are governed by the 

Fourth Amendment.  Despite being non-particularized and an important matter of public health, 
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the Court decided that a DUI checkpoint was a ‘seizure’ under the Fourth Amendment and since 

it was warrantless, it would be governed by principles of due process and reasonableness.  The 

key variables in such analysis would be the need to minimize officer discretion along with 

reasonable limitations as to time and space to check the driver for potential signs of intoxication. 

 While it is basic Indian law jurisprudence that the Constitution does not apply to matters 

of tribal governance, it is also basic Indian law jurisprudence that the Indian Civil Rights Act of 

1968, 25 U.S.C. §§ 1301-1304, does.  It is also true that key language of the Fourth Amendment 

is repeated word for word in the analogous section of the Indian Civil Rights Act of 1968:  ‘the 

right of the people to be secure … against unreasonable searches and seizures … and no warrants 

shall issue, but upon probable cause’. 

 These points make it clear that anyone subject to the Tribal checkpoints would be able to 

challenge such ordinances and their application in tribal court as in violation of ICRA and the 

Tribe’s own Constitution if it contains Fourth Amendment and ICRA like language.  The 

checkpoints issue is a salient reminder that even though a Tribe may have subject matter 

jurisdiction pursuant to Montana analysis, it must also exercise such jurisdiction within the 

parameters of ICRA and the Tribe’s own constitution (and other Tribal positive law). 

 Lastly, it is important to note that any sanctions that are to be applied against non-

Natives, must take into account limitations that flow from Oliphant v. Suquamish Indian Tribe, 

435 U.S. 191 (1978), which decided that Tribes do not have criminal jurisdiction over non-

Indians. 

 B. Examining Federal Law 

 This analysis is best ordered in the following manner: (1) Constitution, (2) Federal 

statutes, and (3) Federal common law. 
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  1. Constitution 

 There are no (federal) constitutional issues at play in the Tribal checkpoints case.  

Strictures in the United States Constitution that apply against states do not apply against tribes as 

it is recognized that Tribes exercise pre-Columbian authority not governed by the Constitution.  

This is the holding of the seminal case of Talton v. Mayes, 163 U.S. 376 (1896). 

  2. Federal Statutes 

 Despite the recognition of the pre-constitutional authority of Tribes recognized in Talton 

v. Mayes, the Court subsequently decided in the case of Lone Wolf v. Hitchcock, 187 U.S. 553 

(1903), that Congress necessarily retained ‘plenary power’ to enact statutes that potentially 

limited and regulated the authority of tribes.  Examples of such statutes in the modern era include 

the Indian Reorganization Act, Indian Civil Rights Act, and the Indian Gaming Regulatory Act.7 

 There is no federal statute that expressly limits tribal civil jurisdiction or regulatory 

authority over non-Indians and there is no federal statute that expressly authorizes (general) 

tribal civil jurisdiction or regulatory authority over non-Indians.  As noted above, the only 

potential relevant federal statute is the Indian Civil Rights Act of 1968, which likely establishes 

some boundaries on how a tribe may exercise such civil authority, as for example, in the context 

of the Fourth Amendment-like constraints found in ICRA and applicable to the facts of this case. 

 Normally we might conclude our analysis here because there are no constitutional 

limitations or federal statutory prohibitions on point and therefore the Tribes would be good to 

 
7 18 U.S.C.A. §§ 1166-1168; 25 U.S.C.A.  §§ 2701-2721 (1988). 
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go on the checkpoints.  But, alas, in the curious world of Indian law, there is one additional 

source of federal law that must be examined and that is federal common law. 

 

  3. Federal Common Law 

 The federal common law regime as to matters of tribal civil jurisdiction over non-Indians 

was established by the Supreme Court in the 1981 case of Montana v. United States, 450 U.S. 

544 (1981).  In Montana, despite the absence of any constitutional principle or relevant federal 

statute, the Supreme Court held that the Crow Tribe had no civil authority to regulate the hunting 

and fishing of non-Natives on fee land within the Crow Reservation. 

 The Court determined that this ‘rule’ against tribal civil jurisdiction over non-Indians was 

not an absolute, black letter rule or irrebutable presumption, but rather a rebuttable presumption 

subject to the now famous proviso, which states ‘to be sure’: 

 Indian tribes retain inherent sovereign power to exercise 
some forms of civil jurisdiction over non-Indians on their 
reservation, even on Indian fee lands.  A tribe may regulate through 
taxation, licensing, or other means, the activities of nonmembers 
who enter consensual relations with the tribe or its members through 
commercial dealing, contracts, leases, or other arrangements. (cases 
omitted)  A tribe may also retain inherent power to exercise civil 
authority over the conduct of non-Indians on fee lands within its 
reservation when that conduct threatens or has some direct effect on 
the political integrity, the economic security, or the health or welfare 
of the tribe. (cases omitted)8  
 

 It is interesting to note that the Court never mentioned (federal) common law as a source 

of the Court’s authority to carve out civil jurisdictional rules involving non-Indians, but just 

assumes and asserts the authority to do so.  This was most curious to be sure and marked the 

likely birth of a new kind of plenary power, this one judicial in nature, where the Court alone 

 
8 Montana, 450 U.S. at 565-566 (footnotes omitted). 
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(without constitutional or statutory guidance) parses what Tribes can or cannot (mostly cannot) 

do in the civil and regulatory arena concerning non-Indians.  

 The 40 year history of Montana has been rather dismal with the Court yet to decide a 

case that fulfilled either of the proviso prongs of a ‘consensual agreement’ or ‘conduct that 

threatens or has some direct effect on the political integrity, the economic scrutiny or the health 

and welfare of the tribe.’  That is until the recent and unexpected case of United States v. Cooley, 

141 S.Ct. 1638 (2021), in which the Court held that the second Montana exception relative to the 

‘health and welfare of the Tribe’ was satisfied when a Crow Tribal law enforcement officer 

questioned a non-Indian whose vehicle was parked on the side of a public road and the driver 

appeared intoxicated and the Tribal officer observed two semi-automatic rifles in plain sight, as 

well as a plastic pipe and bag of methamphetamines.   

The Tribal officer then detained the non-Indian briefly before turning him over to federal 

authorities.  It is also important to realize that such authority is brief in a temporal sense, and if 

there is probable cause, the non-Indian must be promptly turned over to state or federal 

authorities.  There is no continuing tribal jurisdiction, civil or criminal.  The case was rare in 

Indian law because it was unanimous in favor of the tribe and the opinion was only 11 pages 

long and authored by Justice Breyer. 

 Although the facts are somewhat dissimilar, it is hard to imagine that a tribal checkpoint 

designed to curb the spread of the COVID-19 virus would not also meet the second prong of the 

Montana proviso involving conduct that has some direct effect on the ‘health or welfare of the 

tribe.’  If (reasonable) checkpoints during a pandemic do not affect the ‘health or welfare of the 

tribe,’ what does? 

III. Conclusion 
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 As a result of much public speaking and reflection on the issue of the Cheyenne River 

Sioux Tribe’s COVID-19 pandemic checkpoints, the usual uncertainty and conceptual mishmash 

surrounding the tribal civil authority over non-Indians began to give way to a new (and more 

reliable?) model for thinking about these issues. 

 This ‘new’ model is anchored in both the bedrock and topsoil of the Tribe’s own treaty 

and constitutional traditions.  It is from this vantage point that the Montana (federal) common 

law regime is most fruitfully encountered.  Use of the model can greatly reduce the various tribal 

and federal uncertainties and can be ordered into a coherent, convincing legal argument. 

 Such an approach puts a premium on the lawyering craft and skills of tribal attorneys, as 

well as providing students with a helpful way of thinking about how to approach these 

challenging, real-world problems.  Of course, the model is just a beginning.  It is something that 

is potentially quite useful, but it needs the nurturing insights of others to help it grow and mature. 


