
1 
 

IN THE SUPREME COURT 
STATE OF NORTH DAKOTA 

 
State of North Dakota,   
  

Plaintiff/Appellee, 
 

vs. 
 
Benjamin Dean Suelzle, 

 
Defendant/Appellant 

 

 
)  
)  
) 
) Supreme Ct. No. 20210028 
) 
) District Court No. 27-2019-CR-1580 
) 
) 
) 
 
 

APPELLEE BRIEF 
 

*ORAL ARGUMENT REQUESTED* 
________________________________________________________________________ 

 
Appeal from the Criminal Judgment entered on January 27, 2021 

 
McKenzie County District Court 

Northwest Judicial District 
The Honorable Daniel El-Dweek, Presiding 

________________________________________________________________________ 
 
 
 

Kelly J. Moe, NDID #08869 
Chief Assistant State’s Attorney 
McKenzie County Courthouse 
201 5th St. NW., Ste 550 
Watford City, ND 58854 
(701) 444-3733 
mcsa@co.mckenzie.nd.us 

 
 
 
 
 

 

202100028 
FILED 

IN THE OFFICE OF THE 
CLERK OF SUPREME COURT 

JUNE 10, 2021 
STATE OF NORTH DAKOTA



2 
 

[¶ 1] TABLE OF CONTENTS 
                    
Paragraph No. 
 
Table of Contents .................................................................................................................1 

Table of Authorities .............................................................................................................2 

Statement of the Issue ..........................................................................................................3 

Statement of the Case...........................................................................................................6 

Statement of the Facts ..........................................................................................................8 

Standard of Review ............................................................................................................16 

Law and Argument ............................................................................................................19 

I. Agent Larvie had authority to detain the Defendant until a deputy from the 
McKenzie County Sherriff’s Office arrived on scene ........................................20 

 
II. The District Court properly denied the Defendant’s motion to suppress and 

dismiss based on Agent Larvie’s reasonable and articulable suspicion that the 
Defendant was violating the law ........................................................................27 

 
Conclusion .........................................................................................................................31 

Request for Oral Argument ................................................................................................33 

Certificate of Page Limit Compliance ...............................................................................35 

Certificate of Service .........................................................................................................37 

 

Transcript References: 

The hearing on the Defendant’s motion to suppress was conducted December 23, 2020. 

The transcript of that motion hearing is referred to as [MH.] in this brief. The 

Defendant’s jury trial was conducted on January 25, 2021. The transcript of that trial is 

referred to as [Tr.] in this brief. 

 



3 
 

 [¶ 2] TABLE OF AUTHORITIES 
Paragraph No. 

Cases 
 
Anderson v. Dir., N.D. Dep't of Transp., 
   2005 ND 97, ¶ 8, 696 N.W.2d 918 .................................................................................25 
City of Dickinson v. Hewson,  
   2011 ND 187, ¶ 8, 803 N.W.2d ......................................................................................28 
Duro v. Reina,  
   495 U.S. 676, 697, 110 S.Ct. 2053 .................................................................................24 
Interest of T.J.K.,  
   1999 ND 152, ¶ 9, 598 N.W.2d 781 ...............................................................................28 
Montana v. United States,  
   450 U.S. 544, 566, 101 S.Ct. 1245 .................................................................................23 
Pesanti v. N.D. Dep't of Transp.,,  
   2013 ND 210, ¶ 10, 839 N.W.2d 251 .............................................................................28 
State v. Anderson,  
   2003 ND 30, ¶ 8, 657 N.W.2d 245 .................................................................................22 
State v. James,  
   2016 ND 68, ¶ 7, 876 N.W.2d 720 .................................................................................28 
State v. Miller,  
   388 N.W.2d 522 (N.D. 1986) .........................................................................................21 
State v. Olander, 
   1998 ND 50, ¶ 14, 575 N.W.2d 658 ...............................................................................22 
State v. Osier,  
   1999 ND 28, ¶ 14, 590 13 N.W.2d 205 ..........................................................................21 
State v. Prigge,  
   437 N.W.2d 520, 521 (N.D. 1989) .................................................................................21 
State v. Seglen, 

2005 ND 124, ¶ 6, 700 N.W.2d 702 ................................................................................25 
State v. Smuda, 

419 N.W.2d 166, 168 (N.D. 1988) ..................................................................................22 
State v. Thompson,  
   2010 ND 10, ¶ 13, 777 N.W.2d 617 .........................................................................21, 22 
State v. Wolfer, 

2010 ND 63, ¶ 6, 780 N.W.2d 650 ..................................................................................28 
Terry v. Ohio,  

392 U.S. 1, 88 S.Ct. 1868, 20 L.Ed.2d 889 (1968) .........................................................25 
United States v. Cooley,  
   No. 19-1414, 2021 WL 2194835 (U.S. S.Ct. June 1, 2021) ...............................23, 24, 26 

 
Statutes, Rules, Codes 
 
N.D. Const. art. I, § 8 .........................................................................................................25 
N.D.Crim.P. 52(b) ..............................................................................................................22 
N.D.R.App.P. 28(h) ...........................................................................................................34 



4 
 

[¶ 3] STATEMENT OF THE ISSUE 
 

[¶ 4] Whether Agent Larvie had authority to detain the Defendant until a deputy 

from the McKenzie County Sheriff’s Office arrived on scene.  

 [¶ 5] Whether the District Court properly denied the Defendant’s Motion to 

Suppress and Dismiss based on Agent Larvie’s reasonable and articulable suspicion that 

the Defendant was violating the law.    

 

[¶ 6] STATEMENT OF THE CASE 
 

[¶ 7] The State would agree with the Statement of the Case as laid out by 

Defendant/Appellant.  

 

[¶ 8] STATEMENT OF THE FACTS 
 

[¶ 9] On September 26, 2019, Agent Britney Larvie, a federal patrol agent with 

the MHA Division of Drug Enforcement on the Fort Berthold Indian Reservation, 

received a report from dispatch of a possible intoxicated driver who had just left 4 Bears 

Casino and was cut off by security for drinking too much. (Tr. p. 68-69, p. 69-70, p. 71, 

ln 6-8). Dispatch indicated the driver was in a white pickup bearing North Dakota license 

plate 646-AOK, and was traveling westbound on Highway 23. (Tr. p. 71, ln 9-12, 19-23). 

As Agent Larvie was traveling westbound on Highway 23, she came up on a white 

pickup that matched the description and had a very similar license plate given by 

dispatch. (Tr. p. 71-72).    

[¶ 10] Agent Larvie testified that the vehicle was swerving in and out of its lane 

and dispatch advised that the registration was expired. (Tr. p. 72, ln 2-4). Agent Larvie 
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went on to testify that she later learned the registration was not expired, but regardless if 

it was expired or not, she indicated she would have still pulled the Defendant over 

because he was unable to maintain his lane. (Tr. p. 72, ln 14-22). Specifically, Agent 

Larvie observed the Defendant crossing over the white fog line and the yellow center line 

several times. (Tr. p. 72-73).      

[¶ 11] After Agent Larvie observed the Defendant’s driving behaviors she 

initiated a traffic stop by activating her emergency lights, but the Defendant did not stop 

so she had to activate her siren. (Tr. p. 73). The Defendant eventually pulled over and as 

Agent Larvie was exiting her vehicle the Defendant put the vehicle in drive again and 

pulled off more into the ditch. (Tr. p. 73, ln 19-21). Based on the Defendant’s driving 

behavior and the fact he did not pull over, Agent Larvie believed that the Defendant 

either did not want to stop for her and had intentions to possibly run, or he was too 

impaired to notice her lights or hear her siren. (MH. p. 6, ln 18-23).        

[¶ 12] As Agent Larvie approached the vehicle she immediately smelled a strong 

odor of alcoholic beverages coming from the vehicle. (Tr. p. 77, ln 7-10). While Agent 

Larvie was standing at the Defendant’s vehicle he reached for the gearshift and she 

believed he was trying to drive away so she unlocked the door, reached in and removed 

the keys from the ignition because she believed the Defendant was impaired. (Tr. p. 77, 

ln 6-18). Believing the Defendant was impaired and based on the fact that he attempted to 

drive away Agent Larvie detained the Defendant and he was not allowed to leave. (Tr. p. 

78, ln 17-18). Agent Larvie noted that when the Defendant got out of the vehicle she 

observed that the Defendant was unable to maintain his balance on his own, he had to 
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take a couple steps back to catch himself so he wouldn’t fall, he had to lean against his 

vehicle, and he had bloodshot eyes. (MH. p. 7, ln 17-21).      

[¶ 13] Agent Larvie asked the Defendant whether he was an enrolled member in a 

federally recognized tribe and the Defendant responded no. (Tr. p. 79, ln 5-9). Agent 

Larvie observed several indicators that the Defendant was impaired including an odor of 

an alcoholic beverage, he had slow and slurred speech, his eyes were bloodshot, he was 

not making any sense, and the confusion on turning his volume up and down on his 

stereo. (Tr. p. 79-80). Based on these observations and due to the fact that the Defendant 

was not an enrolled member of a federally recognized tribe Agent Larvie requested a 

McKenzie County Deputy to come to the traffic stop. (Tr. p. 79-80). 

[¶ 14] At approximately 1:40 a.m. on September 26, 2019, Deputy Maxwell 

Ingram from the McKenzie County Sheriff’s office received a report from the Three 

Affiliated Tribes Law Enforcement that they had conducted a traffic stop on a non-

enrolled member who appeared to be impaired after he was cut off from drinking alcohol 

at the casino. (Tr. p. 100, ln 5-13). Deputy Ingram arrived on scene at approximately 2:07 

a.m. (Tr. p. 100, ln 24-25).  

[¶ 15] Deputy Ingram observed signs of impairment on the Defendant and 

attempted to do standard field sobriety tests, but the Defendant refused. (Tr. p. 102, ln 8-

25). After the Defendant refused the standard field sobriety tests Deputy Ingram 

requested the Defendant perform an onsite screening test, which the Defendant also 

refused. (Tr. p. 102-103). Based on Deputy Ingram’s observations that the Defendant was 

impaired and due to his refusal Deputy Ingram placed the Defendant under arrest for 

driving under the influence at approximately 2:11 a.m. (Tr. p. 103, ln 15-23).  
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[¶ 16] STANDARD OF REVIEW 
 

[¶ 17] Appellee argues Issue I cannot be reviewed by this Court because it was 

not raised at the District Court level. Should the Court choose to review it, Appellee 

agrees with Appellant’s stated standard of review. 

[¶ 18] Appellee agrees with Appellant’s stated standard of review on Issue II.  

 

[¶ 19] LAW AND ARGUMENT 
 

I. [¶ 20] AGENT LARVIE HAD AUTHORITY TO DETAIN THE 
DEFENDANT UNTIL A DEPUTY FROM THE MCKENZIE COUNTY 
SHERRIFF’S OFFICE ARRIVED ON SCENE 

 
[¶ 21] Appellant argues Agent Larvie lacked jurisdiction to seize the Defendant 

until a Deputy from the McKenzie County Sherriff’s Office arrived on scene. The 

Appellant acknowledges that this issue was not adequately raised to the trial court. (App. 

¶ 11). “A touchstone for an effective appeal of an issue requires the issue to be properly 

raised in the district court so that court can intelligently rule on the issue.” (State v. 

Thompson, 2010 ND 10, ¶ 13, 777 N.W.2d 617, (quoting State v. Osier, 1999 ND 28, ¶ 

14, 590 13 N.W.2d 205). “Generally, issues not raised before the trial court, even 

constitutional issues, will not be addressed on appeal.” State v. Prigge, 437 N.W.2d 520, 

521 (N.D. 1989), (quoting State v. Miller, 388 N.W.2d 522 (N.D. 1986)). For these 

reasons, the Appellant’s argument that Agent Larvie lacked jurisdiction to seize the 

Defendant should not be considered by this Court.  

[¶ 22] Should this Court choose to address whether Appellant’s argument has 

merit, a finding of obvious error should not be found. Thompson lays foundation on when 

this Court may consider an issue not properly raised at the district court level:  
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North Dakota Rules of Criminal Procedure (N.D.R.Crim.P.) 
52(b) allows this Court to notice obvious error not raised in 
the district court. We exercise our power to consider obvious 
error “cautiously and only in exceptional situations where 
the defendant has suffered serious injustice.” State v. 
Anderson, 2003 ND 30, ¶ 8, 657 N.W.2d 245 (quoting State 
v. Smuda, 419 N.W.2d 166, 168 (N.D. 1988)). When a 
defendant fails to properly preserve an issue for appellate 
review, our standard of review requires a showing of obvious 
error that affects substantial rights of the defendant. 
Anderson, at ¶ 8. To establish obvious error, a defendant 
must show: “(1) error, (2) that is plain, and (3) affects 
substantial rights.” Anderson, at ¶ 8 (quoting State v. 
Olander, 1998 ND 50, ¶ 14, 575 N.W.2d 658).  

  

Thompson, ¶ 20. 

[¶ 23] In this case, there was no error because Agent Larvie is a federal agent who 

was acting within her jurisdiction and with the authority to detain a non-Indian who 

posed a threat to the health or welfare of the tribe. (Tr. p. 70, ln 12-23). See, United States 

v. Cooley, No. 19-1414, 2021 WL 2194835 (U.S. S.Ct. June 1, 2021), (quoting Montana 

v. United States, 450 U.S. 544, 566, 101 S.Ct. 1245)(“A tribe retains inherent authority 

over the conduct of non-Indians on the reservation “when that conduct threatens or has 

some direct effect on … the health or welfare of the tribe.””). The Defendant is a non-

Indian who was driving impaired within the jurisdiction of the reservation and the 

jurisdiction of McKenzie County, ND. Driving impaired would affect the health or 

welfare of the people within the reservation.  

[¶ 24] Agent Larvie testified that she initiated a traffic stop on the Defendant due 

to expired registration and due to the fact that the Defendant was unable to maintain his 

lane. (Tr. p. 72, ln 14-22). When she was informed that the Defendant was not an 

enrolled member of a federally recognized tribe she requested a McKenzie County 
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Deputy to come to the traffic stop. (Tr. p. 79-80). Agent Larvie had the power to detain 

the Defendant while waiting for Deputy Ingram to arrive on Scene. See, Cooley, at 4 

(quoting Duro v. Reina, 495 U.S. 676, 697, 110 S.Ct. 2053)(“[W]here jurisdiction to try 

and punish an offender rests outside the tribe, tribal officers may exercise their power to 

detain the offender and transport him to the proper authorities.”). 

[¶ 25] The Defendant’s constitutional rights to be free from unreasonable searches 

and seizures was not violated. The Fourth Amendment of the United States Constitution, 

applicable to the states through the Fourteenth Amendment, and by Article I, § 8 of the 

North Dakota Constitution, protects individuals from unreasonable searches and seizures. 

State v. Seglen, 2005 ND 124, ¶ 6, 700 N.W.2d 702. “Under the Fourth Amendment of 

the United States Constitution, police may, in appropriate circumstances and in an 

appropriate manner, detain an individual for investigative purposes when there is no 

probable cause to make an arrest if a reasonable and articulable suspicion exists that 

criminal activity is afoot.” Anderson v. Dir., N.D. Dep't of Transp., 2005 ND 97, ¶ 8, 696 

N.W.2d 918 (citing Terry v. Ohio, 392 U.S. 1, 88 S.Ct. 1868, 20 L.Ed.2d 889 (1968)).  

[¶ 26] Agent Larvie had a reasonable and articulable suspicion that criminal 

activity was afoot when she detained the Defendant due to her observations that the 

Defendant was impaired and dispatch indicated that he was cut off at the casino because 

he was highly intoxicated. The United States Supreme Court in Cooley held that a tribal 

police officer has authority to detain temporarily and to search non-Indians traveling on 

public rights-of-way running through a reservation for potential violations of state and 

federal law. In this case, Agent Larvie believed the Defendant was driving under the 

influence which is a violation of state law so she had the authority to detain him. Based 

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2006603146&pubNum=0000595&originatingDoc=I0d9b33a5eb9411e590d4edf60ce7d742&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2006603146&pubNum=0000595&originatingDoc=I0d9b33a5eb9411e590d4edf60ce7d742&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1968131212&pubNum=0000708&originatingDoc=I0d9b33a5eb9411e590d4edf60ce7d742&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
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on the aforementioned reasons this is not an obvious error and the Defendant was 

constitutionally seized.         

 

II. [¶ 27] THE DISTRICT COURT PROPERLY DENIED THE 
DEFENDANT’S MOTION TO SUPPRESS AND DISMISS BASED ON 
AGENT LARVIE’S REASONABLE AND ARTICULABLE SUSPICION 
THAT THE DEFENDANT WAS VIOLATING THE LAW 

 
[¶ 28] “To justify stopping a moving vehicle for investigation, law enforcement 

must have a reasonable and articulable suspicion a motorist has violated or is violating 

the law.” State v. James, 2016 ND 68, ¶ 7, 876 N.W.2d 720 (citing City of Dickinson v. 

Hewson, 2011 ND 187, ¶ 8, 803 N.W.2d 814). “Whether an officer had a reasonable and 

articulable suspicion is a fact-specific inquiry that ‘is evaluated under an objective 

standard considering the totality of the circumstances.’ ” Id. (quoting State v. Wolfer, 

2010 ND 63, ¶ 6, 780 N.W.2d 650). “In Interest of T.J.K., 1999 ND 152, ¶ 9, 598 

N.W.2d 781, this Court explained: [i]t is well settled, traffic violations, even if considered 

common or minor constitute prohibited conduct which provide officers with requisite 

suspicion for conducting investigatory stops.” James at ¶ 8. “Although a vehicle's 

weaving characterized as “slight” or “minimum” does not justify a traffic stop, “[t]his 

Court has held in numerous cases that weaving within the lane, and never crossing the 

center or fog lines, coupled with other factors, has provided officers with reasonable and 

articulable suspicion to justify a traffic stop.”” James at ¶ 9 (citing Pesanti v. N.D. Dep't 

of Transp., 2013 ND 210, ¶ 10, 839 N.W.2d 851).  

[¶ 29] In this case, Agent Larvie received a report from dispatch of a possible 

intoxicated driver who had just left 4 Bears Casino and was cut off by security for 

drinking too much. (Tr. P. 68-69, p. 69-70, p. 71 ln 6-8). Dispatch indicated the driver 

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2032080841&pubNum=0000595&originatingDoc=I0d9b33a5eb9411e590d4edf60ce7d742&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2032080841&pubNum=0000595&originatingDoc=I0d9b33a5eb9411e590d4edf60ce7d742&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
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was in a white pickup bearing North Dakota license plate 646-AOK, and was traveling 

westbound on Highway 23. (Tr. p. 71, ln 9-12, 19-23). As Agent Larvie was traveling 

westbound on Highway 23, she came up on a white pickup that matched the description 

and had a very similar license plate given by dispatch. (Tr. p. 71-72). According to the 

testimony by Agent Larvie five out of the six license plate license numbers were correct. 

(Tr. 91, ln 14-24).    

[¶ 30] Agent Larvie also testified that the vehicle was swerving in and out of its 

lane and dispatch advised that the registration was expired. (Tr. p. 72, ln 2-4). Agent 

Larvie went on to testify that she later learned the registration was not expired, but 

regardless if it was expired or not, she indicated she would have still pulled the Defendant 

over because he was unable to maintain his lane. (Tr. p. 72, ln 14-22). Specifically, Agent 

Larvie observed the Defendant crossing over the white fog line and the yellow center line 

several times. (Tr. p. 72-73). The report from dispatch of an intoxicated driver leaving the 

casino, the very similar license plate given by dispatch, the same color of vehicle given 

by dispatch, and the Defendant’s failure to maintain his lane gave Agent Larvie 

reasonable and articulable suspicion to stop the Defendant’s vehicle. 

        

[¶ 31] CONCLUSION 
 

 [¶ 32] Agent Larvie had reasonable and articulable suspicion to stop the 

Defendant’s vehicle due to his failure to maintain his lane and the report given by 

dispatch. The District Court properly denied the Defendant’s motion to suppress and 

dismiss by finding that Agent Larvie had a basis for initiating a traffic stop on the 

Defendant’s vehicle. In addition, Agent Larvie had the authority to detain the Defendant 



12 
 

until a Deputy from the McKenzie County Sheriff’s Office arrived on scene. For the 

foregoing reasons, the Court should affirm the District Court’s ruling on the motion to 

suppress and dismiss and find Agent Larvie had the authority to detain the Defendant.       

 

[¶ 33] REQUEST FOR ORAL ARGUMENT 
 

 [¶ 34] WHEREFORE, the Appellee, respectfully requests an oral argument on 

this matter as permitted pursuant to N.D.R.App.P. 28(h). 

[¶ 34] Oral argument would be helpful to the Court and allow the parties to 

answer any questions the Justices may have concerning the issues presented in this 

appeal. 

 

[¶ 35] CERTIFICATE OF PAGE LIMIT COMPLIANCE 
 
 [¶ 36] Rule 32(a)(8)(A) limits a principal brief to 38 pages.  This brief is 13 pages 

long.  Therefore, this brief is less than 38 pages and complies with N.D.App.P. 32. 

 
/s/ Kelly J. Moe    
Kelly J. Moe, ND ID #08869 
McKenzie County Chief Assistant State’s Attorney 
201 5th St. NW, Ste. 550 
Watford City, ND 58854 
E-service: mcsa@co.mckenzie.nd.us 
Telephone: (701) 444-3733
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[¶ 37] CERTIFICATE OF SERVICE 
 

 [¶ 38] A true and correct copy of the foregoing document was sent by e-mail to the 

Attorney of Record for Benjamin Dean Suelzle, Kiara Kraus-Parr, on the 10th day of June, 2021, 

to: service@kpmwlaw.com 

 

/s/ Kelly J. Moe    
Kelly J. Moe, ND ID #08869 
McKenzie County Chief Assistant State’s Attorney 
201 5th St. NW, Ste. 550 
Watford City, ND 58854 
E-service: mcsa@co.mckenzie.nd.us 
Telephone: (701) 444-3733

 




