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JURISDICTION 

 

[¶ 1] The Defendant, Benjamin Suelzle, timely appealed the final 

criminal judgment arising out of the district court. Appeals shall be allowed 

from decisions of lower courts to the Supreme Court as may be provided by 

law. Pursuant to constitutional provision article VI, § 6, the North Dakota 

legislature enacted Sections 29-28-03 and 29-28-06, N.D.C.C., which provides 

as follows: 

“An appeal to the Supreme Court provided for in this chapter may be 

taken as a matter of right. N.D.C.C. § 29-28-03. An appeal may be taken by 

the defendant from: 

1. A verdict of guilty; 

2. A final judgment of conviction; 

3. An order refusing a motion in arrest of judgment; 

4. An order denying a motion for new trial; or 

5. An order made after judgment affecting any substantial right of the 

party.” 

 

N.D.C.C. § 29-28-06.  

STATEMENT OF THE ISSUES 

[¶ 2] I.  Whether the district court erred by denying Mr. Suelzle’s 

motion to suppress and dismiss based on law enforcement’s 

unconstitutional seizure. 

STATEMENT OF CASE 

[¶ 3] This is a criminal matter on direct appeal from Northwest 

Judicial District, McKenzie County Criminal Judgment. This case was before 

the district court in State v. Suelzle, 27-2019-CR-1580. The complaint was 
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filed with the court on September 27, 2019. The Defendant was initially 

charged with one count of actual physical control, in violation of N.D.D.C. § 

39-08-01(1)(b), a class C Felony, one count of refusal, in violation of N.D.D.C. 

§ 39-08-01(1)(e)(2), a class C Felony, and one count of driving under 

suspension in violation of N.D.D.C. § 39-06-42(1), a class B misdemeanor. The 

State moved to dismiss count three, driving under suspension on January 22, 

2021. See Index # 179, 182. Mr. Suelzle was initially represented by Donald 

Sauviac, then Markus Powell, and ultimately proceeded pro se. See Index # 

59, 63, 169.  

 [¶ 4] A motion to suppress and dismiss was filed on December 8, 

2020. On December 23, 2020, the motion was denied on the record. Mr. 

Suelzle reasserted the motions before his jury trial on January 25, 2021. Tr. 

pp. 8-13. The motion was again denied on the record. Tr. p. 13. Mr. Suelzle 

proceed to trial pro se and was ultimately convicted on both counts. See Index 

# 196. Mr. Suelzle was sentenced on January 27, 2021 to five (5) years first to 

serve 366 days, with 66 days credit, the remaining time suspended for two (2) 

years and two (2) years of supervised probation. Mr. Suelzle timely appealed 

the criminal judgment.  

STATEMENT OF FACTS 

 

[¶ 5] September 26, 2019, Agent Larvie with the MHA (Mandan 

Hidatsa Arikara) Division of Drug Enforcement on the Fort Berthold Indian 

Reservation responded to a dispatch report of a possible intoxicated driver. 
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Tr. pp. 68-69, 71. Dispatch reported that the individual was in a white pickup 

North Dakota license plate 646AOK, leaving the 4 Bears Casino, and headed 

westbound on Highway 23. Tr. p. 71 ln 11-12, 21. 

[¶ 6]  Agent Larvie testified she saw a white truck that matched the 

description. She also testified that dispatch relayed that the registration 

associated with that plate was expired. Tr. p. 71; MH p. 6.  Mr. Suelzle’s 

registration was not expired. Tr. p. 72 ln 7. The license plate on that truck 

was different than what dispatch had relayed to her. Tr. p. 72. 

[¶ 7] Agent Larvie testified that Mr. Suelzle crossed a line indicating 

a new lane is about to start and that was not an infraction. MH p. 10. She 

also testified that his tire touched or was on the center line. MH p. 11 ln 24-

25; Tr. p. 88 ln 7. She testified that the reason she pulled Mr. Suelzle over 

was because his registration was expired and he was swerving. Tr. pp. 85-86.  

After Agent Larvie activated her lights and siren Mr. Suelzle pulled over. Tr. 

p. 73 ln 15. Agent Larive stated after approaching the driver, Mr. Suelzle, she 

unlocked the driver’s door, opened the door, took the key out of the ignition, 

and ordered Mr. Suelzle out of his truck. Tr. p. 78; MH p. 7. Agent Larvie 

testified Mr. Suelzle was detained and was not allowed to leave her traffic 

stop. Tr. p. 78 ln 18-19. 

[¶ 8] Agent Larvie testified that she only has jurisdiction to arrest 

tribal members who are enrolled in a federally recognized tribe. Tr. p. 70 ln 

20-21; MH p. 8 ln 16. Agent Larvie testified that Mr. Suelzle is not an 
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enrolled member of a federally recognized tribe. Tr. p. 79; MH p. 8. McKenzie 

County Deputy Ingram testified that he is unaware of a memorandum of 

understanding between the McKenzie County Sheriff’s Department and 

Three Affiliated Tribes or MHA. MH p. 19 ln 17-18. 

[¶ 9] Agent Larvie testified multiple times that she did not have 

jurisdiction over Mr. Suelzle. She also testified that she continued to detain 

Mr. Suelzle, after she knew she did not have jurisdiction, until a law 

enforcement agency with jurisdiction could arrive. Tr. p 79 ln 16-17; MH p. 8.  

LAW AND ARGUMENT  

 

I. Whether the district court erred by denying Mr. 

Suelzle’s motion to suppress and dismiss based on 

law enforcement’s unconstitutional seizure. 

 

Standard of Review 

 

[¶ 10] For a motion to suppress, the Court gives deference to the 

district court’s findings of fact and resolves conflicts in testimony in favor of 

affirmance. State v. Tognotti, 2003 ND 99, ¶ 5, 663 N.W.2d 642. The district 

court will be reversed upon showing there was not “sufficient competent 

evidence capable of supporting the court’s findings, and if the decision is not 

contrary to the manifest weight of the evidence.” State v. Gefroh, 2011 ND 

153, ¶ 7; 801 N.W.2d 429. However, a question of law is fully reviewable on 

appeal, and whether a finding of fact meets a legal standard is a question of 

law. Id.  

A. Agent Larvie lacked jurisdiction to seize Mr. Suelzle: 
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Standard of Review 

[¶ 11] The Supreme Court has held that an effective appeal of any 

issue must be appropriately raised in the trial court in order it to 

intelligently rule on the issue. State v. Brewer, 2017 ND 95, ¶ 4, 893 N.W.2d 

184. Although Mr. Suelzle, through his counsel, raised the issue of personal 

jurisdiction it was raised as a lack of the State’s authority to over him. The 

trial court denied that motion. The issue that an officer with the MHA Public 

Safety Division does not have jurisdiction over Mr. Suelzle was not 

adequately raised to the trial court.  

[¶ 12] Because the jurisdictional error may not have been adequately 

preserved this Court would review it under the obvious error standard. 

N.D.Crim.P. 52 (b), “An obvious error or defect that affects substantial rights 

may be considered even though it was not brought to the court’s attention.”  

To establish obvious error, Mr. Suelzle must show that: (1) it was error, (2) it 

was plain, and (3) it affected his substantial rights. State v. Thomas, 2020 

ND 30, 938 N.W.2d 897, 901 (N.D. 2020). 

[¶ 13] Here there was error because a police officer acting outside their 

jurisdiction “is without official capacity and without official power to arrest.” 

Kroschel v. Levi, 2015 ND 185, ¶ 7, 866 N.W.2d 109 (quoting Johnson v. Dep’t 

of Transp., 2004 ND 148, ¶ 10, 683 N.W.2d 886). The error was plain because 

Agent Larvie had no authority to stop Mr. Suelzle and based upon her own 

testimony had no ability to continue his seizure after realizing she had no 
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jurisdiction over him. The error effected Mr. Suelzle’s constitutional right to 

be free from unreasonable, or warrantless, seizures. 

[¶ 14] The United States Constitution and the North Dakota 

Constitution prohibit unreasonable searches and seizures. The North Dakota 

Constitution provides, “[t]he rights of the people to be secure in their 

persons, houses, papers and effects, against unreasonable searches and 

seizures shall not be violated…” N.D.Const. Article I, Section 8. “The Fourth 

Amendment of the United States Constitution, applicable to the states 

through the Fourteenth Amendment, protects individuals from unreasonable 

searches and seizures” State v. Guscette, 2004 ND 71, 7, 678 N.W.2d 126 

(citing State v. Tognotti, 2003 ND 99, 663 N.W.2d 642). 

[¶ 15]  A warrantless seizure is constitutionally impermissible unless 

it falls within a recognized exception. State v. Salter, 2008 ND 230, ¶ 6, 758 

N.W.2d 702. Absent an exception to the warrant requirement, the 

exclusionary rule requires suppression of evidence obtained in violation of 

the Fourth Amendment’s protections. State v. Haibeck, 2004 ND 163, ¶ 9, 

685 N.W.2d 512. Agent Larvie, by her own sworn testimony, did not have 

jurisdiction when she seized Mr. Suelzle under the color of law for a DUI 

investigation or to continue his seizure until law enforcement with 

jurisdiction could arrive. Therefore, Mr. Suelzle’s unconstitutional seizure 

was an obvious error and all evidence obtained as a result of his illegal 

seizure should have been suppressed. 
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B. Agent Larvie lacked reasonable and articulable suspicion  

to stop Mr. Suelzle’s vehicle: 

 

Standard of Review 

 [¶ 16] A valid traffic stop requires the officer to have a reasonable and 

articulable suspicion the driver has violated or is violating the law. State v. 

Bornsen, 2018 ND 256, ¶ 5, 920 N.W.2d 314. Whether there was reasonable 

articulable suspicion is a mixed question of law and facts. State v. Fields, 

2003 ND 81, ¶ 6, 662 N.W.2d 242 (N.D. 2003) (“Whether the facts support a 

finding of reasonable articulable suspicion is a question of law, and thus, is 

fully reviewable by this Court.”). Traffic violations are prohibited conduct and 

provide officers with the required suspicion for conducting investigatory 

stops. State v. Adan, 2016 ND 215, 886 N.W.2d 841, 844 (N.D. 2016). 

 [¶ 17] Here, Agent Lavrie stated she believed Mr. Suelzle’s registration 

was expired, but his plates were showing current registration and his 

registration was, in fact, current. Agent Lavrie stated that Mr. Suelzle 

crossed a line indicating a new lane is about to start and that was not an 

infraction. MH p. 10. Neither of the forgoing actions constituted the 

necessary infraction creating reasonable suspicion. She also testified that Mr. 

Suelzle’s tire touched or was on the center line. MH p. 11 ln 24-25; Tr. p. 88 

ln 7. N.D.C.C. § 39-10-17(1) commands, “A vehicle must be driven as nearly 

as practicable entirely within a single lane and may not be moved from such 

lane until the driver has first ascertained that such movement can be made 

with safety.” In this case, Mr. Suelzle was entirely within his lane as directed 
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by the statute. If Mr. Suelzle had left his lane, Agent Lavrie would have 

stopped him for a failure to properly signal. She had multiple opportunities to 

testify to that infraction, but she did not, possibly because the video from that 

evening does not support that testimony. The video does not support that Mr. 

Suelzle was in violation of N.D.C.C. § 39-10-17(1). 

 [¶ 18] Reasonable suspicion requires more than a mere hunch. Salter 

v. N.D. Dep’t of Transp., 505 N.W.2d 111, 114 (N.D. 1993). In State v. Mohl 

an officer followed Mr. Mohl for roughly three miles and saw his vehicle touch 

the fog line approximately sixteen times and the center line approximately 

eight times. See State v. Mohl, 2010 ND 120, 784 N.W.2d 128. Agent Lavrie 

testified to two instances that she believed Mr. Suelzle was either on or 

touching lane markings, unlike the multiple instances in Mohl, however, one 

instance was objectively not a traffic violation and the other was not in 

violation of section 39-10-17(1). The officer did not have reasonable 

articulable suspicion based on that driving behavior to pull Mr. Suelzle over. 

Based on the information from the anonymous caller she did not even have 

the same vehicle, as the license plates were different. Additionally, the officer 

knew that his driving behavior was not sufficient which is why her stated 

reason for the stop of Mr. Suelzle’s truck was for expired registration. MH p. 

13 ln 12-15. A valid traffic stop requires the officer to have a reasonable and 

articulable suspicion the driver has violated or is violating the law. State v. 

Bornsen, 2018 ND 256, ¶ 5, 920 N.W.2d 314. Mr. Suelzle was objectively not 
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violating the law based on Agent Lavrie’s observations. Therefore, she lacked 

reasonable articulable suspicion to stop his truck. 

CONCLUSION 

[¶ 19] The district court improperly denied a motion to suppress and 

dismiss by finding the tribal law enforcement officer did not conduct an 

illegal seizure of Mr. Suelzle within the context of the Fourth Amendment 

and Article 1, § 8 of the North Dakota Constitution. Any evidence or 

statements obtained due to that unlawful seizure should be suppressed as 

fruits of the poisonous tree. 

 [¶ 20] WHEREFORE the Defendant respectfully requests the Court to 

reverse the district court’s order denying his motions to suppress all evidence 

resulting from government’s illegal seizure and to dismiss the case against 

him. 
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Attorney for the Appellant 
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