
 
 

IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF OKLAHOMA 

STATE OF OKLAHOMA, et al.,  

  Plaintiffs, 
 
v. 
 
UNITED STATES DEPARTMENT OF 
THE INTERIOR, et al.,  

  Defendants. 
 

 
 
 
 
 

Civil Action No: CIV-21-719-F 

 

PLAINTIFFS’ RESPONSE IN OPPOSITION TO MOTION  
OF THE MUSCOGEE (CREEK) NATION FOR LIMITED  

INTERVENTION AND BRIEF IN SUPPORT 
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INTRODUCTION 

Neither of the Muscogee (Creek) Nation’s (“Proposed Intervenor”) asserted 

interests in their Motion to Intervene (“Motion”) merits Proposed Intervenor’s limited 

intervention in this matter.  E.g., Mot. at 2, 5, 8, 10 (identifying two interests); Mot. Ex. 1, 

at 8, 10, 18, 20 (same).  The first asserted interest is not at issue in this case.  And the 

second, within the context of this case, is indistinguishable from Defendants’ interest and 

more than adequately represented by them. 

First, Proposed Intervenor claims an interest in confirming the reservation holding 

in McGirt v. Oklahoma, 140 S. Ct. 2452 (2020), Mot. at 2, but that holding is not contested 

in this case.  Plaintiffs’ filings to date could not be clearer:  They are not asking this Court 

to overturn the Supreme Court’s holding in McGirt.  While Plaintiffs challenge that holding 

in other forums,1 the relief sought before this Court seeks only to undo the Federal 

Government’s unlawful expansion of McGirt to strip the State of Oklahoma of its 

regulatory jurisdiction over surface coal mining and reclamation and to impose a Federal 

program in its place.   

Second, Proposed Intervenor asserts an interest in ensuring the proper application 

of SMCRA on Proposed Intervenor’s historic lands, id. at 2, but in the context of this case, 

that interest overlaps entirely with Defendants’ interest.  As Plaintiffs have explained in 

other filings, Proposed Intervenor does not have a tribal SMCRA program nor has it 

attempted to create one.  The SMCRA question in this case is about the authority to regulate 

                                                 
1 See, e.g., Petition for a Writ of Certiorari, Oklahoma v. Castro-Huerta, No. 21-

429 (Sept. 17, 2021). 
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surface mining and reclamation “in the absence of an approved tribal program.”  Pls.’ 

Reply in Supp. of Mot. for Prelim. Inj. at 1, ECF 42 (emphasis added); see also Pls.’ Mot. 

for Prelim. Inj. at 24, ECF 17.  Defendants contend that in those circumstances, the Federal 

Government has exclusive authority.  Oklahoma disagrees.  On that question, Proposed 

Intervenor does not dispute that it is in lock-step with Defendants and offers no persuasive 

reason why Defendants cannot adequately represent that collective view. 

The Court should deny the Motion. 

BACKGROUND 

I. McGirt v. Oklahoma 

Last year, the U.S. Supreme Court decided in McGirt that for prosecuting criminal 

offenses under the federal Major Crimes Act (“MCA”), 18 U.S.C. § 1153, Proposed 

Intervenor’s historic lands in eastern Oklahoma constitute “Indian country” as defined by 

18 U.S.C. § 1151.  140 S. Ct. at 2460–82.     

The Court did not hold that its decision in McGirt affects State or Federal authority 

in other contexts.  By its terms, the question in McGirt concerned reservation status “for 

purposes of federal criminal law” only.  Id. at 2459.  The Court did not abrogate 

Oklahoma’s regulatory jurisdiction, under SMCRA or any other regime, within Proposed 

Intervenor’s historic lands.  In fact, the Court expressly dismissed concerns about its 

decision being applied to “civil and regulatory law,” stating that “[t]he only question before 

us . . . concerns the statutory definition of ‘Indian country’ as it applies in federal criminal 

law under the [MCA].”  Id. at 2480–81.       
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Contrary to Proposed Intervenor’s suggestion, the Supreme Court did not 

“specifically acknowledge[]”McGirt’s “potential impact on other federal laws.”  Mot. at 6.  

Rather, the Court acknowledged Oklahoma’s concern that parties might attempt to expand 

the Court’s holding beyond the criminal context, but ultimately declined to allow those 

concerns “to skew [its] interpretation of the [Major Crimes Act], or deny its promised 

benefit of a federal criminal forum to tribal members.”  McGirt, 140 S. Ct. at 2481.  The 

Court merely concluded that Oklahoma’s concerns did not change its analysis.   

II. This Case 

On May 18, 2021, Defendants published in the Federal Register a Notice of 

Decision that, with little explanation and without legal authority, purported to strip 

Oklahoma of its jurisdiction to regulate surface coal mining and reclamation operations 

within Proposed Intervenor’s historic lands in Oklahoma.  Soon thereafter, Defendants also 

denied Oklahoma’s entitlement to mandatory funding for its approved SMCRA programs 

(“Grant Funding Denials”).  According to Defendants, the application of the Supreme 

Court’s decision in McGirt to SMCRA mandates these decisions.2  

On July 16, 2021, Plaintiffs filed the Complaint in this case challenging Defendants’ 

unlawful actions.  Plaintiffs in this case do not ask this Court to question McGirt’s holding.  

See ECF 42, at 3.     

                                                 
2 See Defs.’ Opp’n to Pls.’ Mot. for Prelim. Inj. at 9, ECF 34.   
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Instead, Plaintiffs challenge, on substantive and procedural grounds, Defendants’ 

claim that Oklahoma cannot continue to regulate surface mining and reclamation on 

Proposed Intervenor’s historic lands within Oklahoma.   

To begin with, Plaintiffs seek a declaratory judgment recognizing McGirt’s limited 

holding and making clear that the decision is not a self-executing eviction of all State 

authority in Proposed Intervenor’s historic lands.  Plaintiffs also contend that SMCRA does 

not make Defendants the exclusive regulatory authority on Proposed Intervenor’s historic 

lands in the absence of an approved tribal program.  And finally, Plaintiffs assert that 

Defendants’ contrary views of the law, as well as their many failures of process, constitute 

numerous independent violations of the Administrative Procedure Act (“APA”) and 

SMCRA.     

LEGAL STANDARD 

Under Federal Rule of Civil Procedure 24(a), “a nonparty seeking to intervene as of 

right must establish (1) timeliness, (2) an interest relating to the property or transaction that 

is the subject of the action, (3) the potential impairment of that interest, and (4) inadequate 

representation by existing parties.”  Kane Cnty. v. United States, 928 F.3d 877, 889 (10th 

Cir. 2019) (citing W. Energy All. v. Zinke, 877 F.3d 1157, 1164 (10th Cir. 2017)); see also 

Fed. R. Civ. P. 24(a).  “These requirements are not rigid and technical or mechanically 

applied, but involve an exercise of judgment ‘based on the specific circumstances of the 

case.’”  Wells Fargo Bank, N.A. v. Maynahonah, No. CV-11-648-D, 2011 WL 6826825, 

at *3 (W.D. Okla. Dec. 28, 2011) (quoting San Juan Cnty. v. United States, 503 F.3d 1163, 

1199 (10th Cir. 2007) (en banc)).  “The central concern in deciding whether intervention 
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is proper is the practical effect of the litigation on the applicant for intervention.”  Barnes 

v. Sec. Life of Denver Ins., 945 F.3d 1112, 1121 (10th Cir. 2019) (internal quotation marks 

omitted).  This “practical standard” requires the Court to apply “practical judgment . . . in 

determining whether the strength of the interest and the potential risk of injury to that 

interest justify intervention.”  Maynahonah, 2011 WL 6826825, at *3.  Regarding the 

adequacy of representation factor, Rule 24(a) places the burden on the movant to 

demonstrate that existing parties do not adequately protect its interests.  See United States 

v. Albert Inv. Co., 585 F.3d 1386, 1392 (10th Cir. 2009). 

Federal Rule of Civil Procedure 24(b) provides that “the court may permit anyone 

to intervene who . . . has a claim or defense that shares with the main action a common 

question of law or fact.”  Fed. R. Civ. P. 24(b)(2).  This decision is “a matter within the 

district court’s discretion.”  City of Stillwell v. Ozarks Rural Elec. Coop. Corp., 79 F.3d 

1038, 1043 (10th Cir. 1996) (quoting Kiamichi R.R. v. Nat’l Mediation Bd., 986 F.2d 1341, 

1345 (10th Cir. 1993)).  Accordingly, the Court may deny intervention even if the 

requirements of Rule 24(b) are satisfied.  See id.  “In exercising its discretion, the court 

must consider whether the intervention will unduly delay or prejudice the adjudication of 

the original parties’ rights.”  Fed. R. Civ. P. 24(b)(3). 

ARGUMENT 

I. The Court Should Deny Intervention as of Right. 

To warrant intervention as of right, Proposed Intervenor’s interest in the case must 

be “direct, substantial, and legally protectable.”  Coal. of Ariz./N.M. Cntys. for Stable Econ. 

Growth v. Dep’t of Interior, 100 F.3d 837, 840 (10th Cir. 1996).  “[W]hether an applicant 
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has an interest sufficient to warrant intervention as a matter of right is a highly fact-specific 

determination.”  Id. at 841 (internal quotation marks omitted).  “A protectable interest is 

one that would be impeded by the disposition of the action.”  W. Energy All., 877 F.3d at 

1165 (internal quotation marks omitted).   

The Court should deny intervention as of right because neither of Proposed 

Intervenor’s two asserted interests meet this standard.  Proposed Intervenor’s first asserted 

interest is not at issue in this case.  As to the second asserted interest, it overlaps entirely 

with Defendants’ interest within the context of this case, and Proposed Intervenor fails to 

carry its burden of showing that Defendants cannot adequately represent that shared 

interest.  

A. Proposed Intervenor does not have a substantial interest in this case 
because of the status of its historic reservation. 

Proposed Intervenor first alleges that it “has a significant interest in the Plaintiffs’ 

attacks on its sovereignty” with respect to the status of the reservation recognized in 

McGirt.  Mot. at 6; see also id. at 5 (alleging Proposed Intervenor’s “core sovereign 

interests in its reservation status”); id. at 8 (Proposed Intervenor’s “interest in its 

reservation status is more than sufficient to satisfy the second factor for intervention as a 

matter of right”); id. (Proposed Intervenor’s “interest in the case arises from questions 

presented about the status of its reservation”); id. at 10 (Proposed Intervenor’s “interests 

are in protecting its reservation status”); Mot. Ex. 1, at 8 (Proposed Intervenor “has a 

profound interest in preserving the Supreme Court’s unequivocal confirmation in McGirt 

that [Proposed Intervenor’s] reservation has never been disestablished”); id. at 10 (alleging 
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that Plaintiffs challenge Proposed Intervenor’s “reservation and its sovereignty”); id. at 18 

(alleging interest in “its reservation status”); id. at 20 (alleging Proposed Intervenor’s 

“interests in preserving its reservation lands”). 

But Plaintiffs do not ask this Court to revisit the issues decided in McGirt.  While 

Plaintiffs challenge it in other forums, in this case Plaintiffs do not ask this Court to 

question the Supreme Court’s reservation holding in McGirt.  Instead, Plaintiffs argue here 

that the Supreme Court in McGirt did not address State authority on that land outside the 

federal criminal law context, including State regulatory authority under SMCRA.  See ECF 

42, at 3.   

Accordingly, none of Proposed Intervenor’s cited authorities are relevant.  Proposed 

Intervenor primarily relies on an unreported case from the District of Utah, United States 

v. Questar Gas Management Co., No. 2:08CV167DAK, 2010 WL 187227 (D. Utah Jan. 

13, 2010).  But, as Proposed Intervenor acknowledges, the issue there was whether “an 

Indian tribe’s reservation had been disestablished.”  Mot. at 7.  Northern Arapaho Tribe v. 

Harnsberger, 697 F.3d 1272, 1281 (10th Cir. 2012)—discussed in a section of Proposed 

Intervenor’s proposed Motion to Dismiss that it purports to incorporate by reference, Mot. 

at 8 n.233—is similarly misplaced.  Like Questar, Harnsberger involved a “reservation 

status determination” by the Court.  Mot. Ex. 1, at 9.     

                                                 
3 Because the Court has not granted Proposed Intervenor’s Motion to Intervene, it 

is improper for Proposed Intervenor to ask the Court to consider any arguments in its 
proposed Motion to Dismiss.  See Brennan v. N.Y.C. Bd. of Educ., 260 F.3d 123, 129 (2d 
Cir. 2001) (quoting Oneida Indian Nation v. New York, 732 F.2d 261, 265 (2d Cir. 1984)) 
(“[E]xcept for allegations frivolous on their face, an application to intervene cannot be 
resolved by reference to the ultimate merits of the claims which the intervenor wishes to 
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B. Proposed Intervenor fails to show that Defendants do not adequately 
represent its shared interest in the SMCRA jurisdiction questions 
actually at issue in this case. 

Proposed Intervenor next contends that it has “an interest in the jurisdictional 

authority over its reservation, including how SMCRA jurisdiction is applied within its 

reservation borders.”  Mot. Ex. 1, at 8–9.  But only certain questions of SMCRA 

jurisdiction are at issue in this case.  As Plaintiffs have explained, Congress enacted 

SMCRA as a “cooperative federalism” regime, under which States may assume 

“primacy”—i.e., primary responsibility for carrying out the statute’s regulation, subject to 

limited federal oversight from OSMRE.  With the 2006 SMCRA Amendments, Congress 

also gave tribes a pathway to obtaining primacy on their lands.  It is undisputed, however, 

that Proposed Intervenor does not have an approved tribal program and has never even 

attempted to obtain such primacy. 

Thus, this case does not concern any attempt to exercise tribal primacy.  Rather, the 

facts of the case concern only the exercise of State authority in the absence of an approved 

tribal program.  More specifically, the only SMCRA question in this case is Defendants’ 

contention that, in the absence of an approved tribal program on Indian lands, only the 

Federal Government may regulate surface mining and reclamation. 

With respect to the actually disputed question—which is all that is relevant—

Proposed Intervenor and Defendants appear to be in complete harmony.  Proposed 

Intervenor seeks the same outcome as Defendants—the Court’s confirmation of OSMRE’s 

                                                 
assert following intervention.”).  In any event, as noted above, these arguments do not 
support the case for intervention.   

Case 5:21-cv-00719-F   Document 45   Filed 10/01/21   Page 9 of 16



 

9 
 

actions stripping Oklahoma of its SMCRA regulatory jurisdiction and grant funding.  And 

Proposed Intervenor does not quarrel with Defendants’ contention that, in the absence of 

an approved tribal SMCRA program on Indian lands, the Federal Government is the 

exclusive regulatory authority for surface mining and reclamation.  Indeed, Proposed 

Intervenor candidly acknowledges “common ground” and an “overlap in interests” with 

Defendants.  Mot. at 11. 

In these circumstances, the presumption is that Defendants can adequately represent 

the shared interest.  Ordinarily, the inadequacy of representation “requirement is satisfied 

where the applicant shows that representation of his interest may be inadequate—a minimal 

showing.”  Tri-State Generation & Transmission Ass’n v. N.M. Pub. Regul. Comm’n, 787 

F.3d 1068, 1072 (10th Cir. 2015) (internal quotation marks omitted) (quoting Trbovich v. 

United Mine Workers, 404 U.S. 528, 538 n. 10 (1972)).  This presumption, however, “is 

reversed ‘where the objective of the applicant for intervention is identical to that of one of 

the parties.’”  Nat’l Ass’n of Home Builders of the U.S. v. Acosta, No. CV-17-009-R, 2017 

WL 10353859, at *2 (W.D. Okla. June 26, 2017) (quoting Tri-State, 787 F. 3d at 1072); 

see also City of Stilwell, 79 F.3d at 1042 (quoting Bottoms v. Dresser Indus., Inc., 797 F.2d 

869, 872 (10th Cir.1986)); Coal. of Ariz., 100 F.3d at 845.  “In other words, where the 

Government’s and the would-be intervenor’s interests are identical, there is a presumption 

that the representation is adequate—even if the would-be intervenor ‘may have different 

ultimate motivations from the governmental agency.’”  Acosta, 2017 WL 10353859, at *2 

(quoting Tri-State, 787 F. 3d at 1072–73). 
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Proposed Intervenor fails to overcome this presumption.  It offers just one argument 

on this score:  that its interests diverge from those of Defendants with respect to “protecting 

[Proposed Intervenor’s] reservation or sovereignty.”  Mot. at 10.  But Defendants have said 

nothing in this case questioning Proposed Intervenor’s reservation or sovereignty; quite the 

opposite.  There is zero indication that, merely because the United States and Proposed 

Intervenor have in the past been on opposite sides of litigation, id. at 10-11, they will take 

any divergent views in this litigation.  Proposed Intervenor’s arguments to the contrary are 

pure speculation and contrary to the entire course of proceedings in this case.   

Further, when defending an agency action, the United States generally is capable of 

adequately protecting the interest of a tribe, as well as other nonparties that share an interest 

in seeing the action upheld.  Where the interested nonparty is a tribe or a member of a tribe, 

and the underlying agency action being challenged is premised on the Federal 

Government’s trust responsibility to the tribe or member of the tribe, the likelihood that 

the United States will adequately represent those interests is even stronger.  See 

Washington v. Daley, 173 F.3d 1158, 1168 (9th Cir. 1999).  “The United States can 

adequately represent an Indian tribe unless there exists a conflict of interest between the 

United States and the tribe.”  Sw. Ctr. for Biological Diversity v. Babbitt, 150 F.3d 1152, 

1154 (9th Cir. 1998).  Proposed Intervenor has shown no such conflict here.  To the 

contrary, in opposing Plaintiffs’ motion for preliminary injunction, Defendants have 

asserted Proposed Intervenor’s interests, as well as the Federal Government’s interests, as 

a basis for denying Plaintiffs’ motion.  See ECF 34, at 32–34.   
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That is why this Court has in the past declined to allow intervention as of right and 

to dismiss suits based on a tribe’s interest when the United States is present in the case, 

defending those interests.  See CDST-Gaming I, LLC v. Comanche Nation, CIV-09-521-F, 

2013 WL 12086688, at *1-*3 (W.D. Okla. Jan. 8, 2013).  Here, the Federal Government’s 

“presence in the suit largely offset[s] the potential for prejudice to the tribe” and “a 

judgment rendered in the tribe’s absence would be adequate because plaintiffs’ claims 

turned ‘solely on the appropriateness of the Secretary’s actions.’”  Kansas v. United States, 

249 F.3d 1213, 1226 (10th Cir. 2001) (quoting Sac and Fox Nation v. Norton, 240 F.3d 

1250, 1259-60 (10th Cir. 2001)).  Oklahoma’s “claims in this case focus on the propriety 

of an agency decision,” Proposed Intervenor’s absence “does not prevent the State from 

obtaining its requested relief or an adequate judgment,” and the “absence of the Tribe is 

[not] likely to subject the parties to this action to multiple or inconsistent obligations.”  Id. 

at 1226-27.  “Finally, and most importantly, the potential for prejudice to the [Creek] Tribe 

is largely nonexistent due to the presence in this suit of . . . [the] Federal Defendants,” 

whose interests “are substantially similar, if not identical, to the Tribe’s interests in 

upholding the [agency] decision.”  Id. at 1227.  

Finally, this suit concerns public rights, so “traditional rules of joinder, including 

sovereign immunity, need not apply,” lest judicial review of agency action be thwarted. 

Dine Citizens Against Ruining Our Env’t v. U.S. Office of Surface Mining Reclamation & 

Enf’t, 12-CV-1275-AP, 2013 WL 68701, at *5-6 (D. Colo. Jan. 4, 2013). Proposed 

Intervenor’s presence in this suit is not necessary. 
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II. The Court Should Deny Permissive Intervention. 

To qualify for permissive intervention, Proposed Intervenor must show it: (1) has a 

conditional right to intervene by a federal statute; or (2) shares with the main action a claim 

or defense with a common question of law or fact.  Fed. R. Civ. P. 24(b).  Adequate 

representation by an existing party is a relevant consideration and can support a court’s 

denial of permissive intervention.  See Tri-State, 787 F.3d at 1075.  

Permissive intervention does not apply here any more so than intervention as of 

right, because Proposed Intervenor merely repeats the same faulty argument.  See Mot. at 

11–12.  Proposed Intervenor premises its request for permissive intervention on the same 

mischaracterization of this lawsuit that it put forth as the basis for intervention as of right.  

And, as explained above, Defendants adequately represent any interest Proposed 

Intervenor actually has in this case. 

In addition, granting permissive intervention will “unduly delay or prejudice the 

adjudication of the original parties’ rights.”  Fed. R. Civ. P. 24(b)(3).  Proposed Intervenor 

states in conclusory fashion that its “request for permissive intervention is timely and 

would not prejudice the adjudication of the original parties’ rights.”  Mot. at 12.  But 

Proposed Intervenor nowhere acknowledges Plaintiff’s pending Motion for Preliminary 

Injunction that risks being unduly delayed by Proposed Intervenors’ proposed Motion to 

Dismiss.  The proposed motion, which seeks to dismiss this action for failure to include a 

required party, is premised on the same faulty understanding of this case as the intervention 

request.  In the meantime, as Plaintiffs have explained, Oklahoma, its residents, its land, 

and its environment all suffer ongoing irreparable harms while this case is pending.   
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III. Proposed Intervenor’s “Limited Intervention” Request Does Not Weigh in 
Favor of Intervention. 

The “limited” nature of intervention has no bearing on whether the Court should 

grant intervention in the first place.  Proposed Intervenor’s claim of sovereign immunity is 

relevant only to whether Proposed Intervenor is an indispensable party, a question that goes 

to the merits of its proposed Motion to Dismiss under Rule 19.  The Motion to Intervene 

“turns on whether the applicant has demonstrated that its application” meets the 

requirements of Rule 24.  Brennan, 260 F.3d at 129 (quoting Oneida, 732 F.2d at 265); see 

also MGM Glob. Resorts Dev., LLC v. U.S. Dep’t of the Interior, No. CV 19-2377 (RC), 

2020 WL 5545496, at *1 (D.D.C. Sept. 16, 2020) (“At the moment the Court considers 

only whether this limited intervention should be allowed. . . . [T]he Movants’ proposed 

Motion to Dismiss . . . will need to be briefed before the Court can address the sovereign 

immunity argument and other arguments for dismissal raised by the Government 

Defendants in their own pending Motion to Dismiss.”).4   

If anything, Proposed Intervenor’s “limited intervention” request belies its claimed 

interests in the issues in this case.  Its purpose of intervention is not to assist this Court with 

deciding the issues in this case (the State’s SMCRA authority on Proposed Intervenor’s 

McGirt reservation and the propriety of the Federal government’s decisionmaking 

                                                 
4 Proposed Intervenor incorporates by reference its entire argument in Section II 

(“Joinder of the Nation is Not Feasible”) and Section III.A (“The Nation’s Sovereign 
Interests Compel Dismissal”).  See Mot. at 15 n.53.  But the feasibility of joinder and the 
propriety of dismissal are purely motion to dismiss arguments and are not at issue here.  
Accordingly, Plaintiffs do not respond to them.  Plaintiffs will respond to Proposed 
Intervenor’s proposed Motion to Dismiss if the Court grants intervention and the proposed 
motion is filed. 
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process), but rather to dismiss the case based on the tribe’s sovereign immunity and prevent 

judicial review.  Thus, Proposed Intervenor’s “limited intervention” interest is not 

regarding “the property or transaction that is the subject of the action,” Fed. R. Civ. P. 

24(a)(2), but instead is actually in a wholly different issue, namely, its sovereign immunity.  

Because “[t]he very point of the Tribe’s motion [is] to inject sovereign immunity into the 

case[,] [t]he Tribe therefore [does not] qualif[y] for intervention as of right” under Rule 24.  

Amador Cnty., Cal. v. U.S. Dep’t of the Interior, 772 F.3d 901, 906 (D.C. Cir. 2014) 

(Randolph, J., concurring).  

CONCLUSION 

 The Court should deny Proposed Intervenor’s Motion to Intervene.  
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