
IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF OKLAHOMA 

 
_______________________________________ 

) 
STATE OF OKLAHOMA, et al.,   ) 
       ) 
   Plaintiffs,    ) 
       ) 
   v.     ) 
       ) Case No. 21-cv-0719-F 
       ) 
UNITED STATES DEPARTMENT OF  ) 
THE INTERIOR, et al.,    ) 
       ) 
   Defendants   ) 
_______________________________________) 
 
 

FEDERAL DEFENDANTS’ RESPONSE IN OPPOSITION TO 
MOTION OF THE MUSCOGEE (CREEK) NATION  

FOR LIMITED INTERVENTION 
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The Supreme Court’s holding in McGirt v. Oklahoma, 591 U.S. ___, 140 S. Ct. 

2452 (2020), that the lands reserved to the Muscogee (Creek) Nation remain so reserved, 

renders those lands “Indian lands” by operation of law under the Surface Mining Control 

and Reclamation Act of 1977 (SMCRA). That recognition in turn renders the Office of 

Surface Mining Reclamation and Enforcement (OSMRE) the regulatory authority within 

those lands—and aligns OSMRE’s interests in the outcome of this action with the 

Nation’s. The Nation has not identified any difference between the legal position Federal 

Defendants have already taken in this case and its own position on the effect of McGirt 

when moving to intervene for the limited purpose of moving to dismiss Oklahoma’s 

complaint for failure to join it as a necessary party. See Motion of the Muscogee (Creek) 

Nation for Limited Intervention and Brief in Support, ECF No. 22 (“Mot. to Intervene”); 

Proposed Mot. to Dismiss, ECF No. 22-1. 

The Nation has not demonstrated that it may intervene as of right. Specifically, it 

is not a necessary party because its interests will not be impaired by resolution of: (1) the 

narrow legal question presented to the Court—whether the lands within the reservation 

are “Indian lands” under SMCRA and thus subject to OSMRE’s authority, or 

(2) Oklahoma’s claims under the Administrative Procedure Act (APA) or SMCRA, for 

which Federal Defendants are the only necessary defendants. And because Federal 

Defendants’ objective in resolution of those issues—its defense of OSMRE’s exercise of 

jurisdiction on “Indian lands,” including within the Nation’s reservation—align with the 

Nation’s interests, Federal Defendants will adequately represent those interests. For these 

reasons, the Court should deny the Nation’s motion to intervene as of right. 
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Federal Defendants do not oppose the Nation’s motion insofar as it seeks 

permissive intervention. Resolution of the permissive intervention question would not, 

however, make a practical difference in this case. As explained below, the Nation is not a 

required party under Rule 19 for much the same reasons it is not entitled to intervene as 

of right—and the Nation seeks to intervene solely for purposes of seeking dismissal 

under Rules 19 and 12(b)(7). 

BACKGROUND 

In McGirt, the Supreme Court confirmed that the lands reserved by treaty to the 

Nation remain an Indian reservation in the absence of a clear expression of Congressional 

intent to disestablish the reservation. 140 S. Ct. at 2463. The Supreme Court then held 

that those lands constituted “land within the limits of any Indian reservation,” 18 U.S.C. 

§ 1151(a), and thus “Indian country” for purposes of the Major Crimes Act, 140 S. Ct. 

at 2480.  

This decision also rendered those lands “Indian lands” under SMCRA by 

operation of law. See 30 U.S.C. § 1291(9) (defining “Indian lands” to include “all lands, 

including mineral interests, within the exterior boundaries of any Federal Indian 

reservation”). Titles V and IV of SMCRA, respectively, allow each Indian tribe to obtain 

approval of a tribal program for regulating surface coal mining and reclamation 

operations and authorize the Indian tribe to establish an Abandoned Mine Lands (AML) 

reclamation plan for its Indian lands. Id. §§ 1235(k); § 1300(j); see also Federal 

Defendants’ Opposition to Plaintiffs’ Motion for Preliminary Injunction at 5–6, 19–24, 

ECF No. 34 (“PI Opp.”). In the absence of such programs, SMCRA requires OSMRE to 
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regulate under Title V and administer an AML reclamation program under Title IV on 

Indian lands. 30 U.S.C. §§ 1232(g)(3)(C), 1273(a), 1300(c)-(e); see also PI Opp. at 18–

24. And it precludes States from doing either of these things on Indian lands. E.g., 

30 U.S.C. §§ 1235(b), (k), 1253, 1291(19), (25); see also PI Opp. at 5–6, 18–21. 

Following the Supreme Court’s decision in McGirt, OSMRE exercised its 

authority under SMCRA within the boundaries of the Nation’s reservation.1 Oklahoma 

then brought this action challenging that exercise of SMCRA jurisdiction. In doing so, 

Oklahoma asserts six claims. First, it seeks a declaratory judgment that McGirt is limited 

to the criminal context and so does not bar Oklahoma from regulating on the lands in 

question under Titles IV and V of SMCRA. Compl. ¶¶ 58–64 (Count 1). Next, it asserts a 

variety of claims challenging OSMRE’s exercise of jurisdiction both substantively and 

procedurally under SMCRA and the APA, largely also challenging OSMRE’s exercise of 

jurisdiction as a matter of law. Id. ¶¶ 65–104 (Counts 2–5). Finally, it raises a claim 

asserting violation of general “rights to fundamental fairness and due process” that 

depends from its other claims. Id. ¶¶ 105–07 (Count 6). Oklahoma moved for a 

preliminary injunction on August 23, 2021, seeking (1) the right to continue exercising 

authority under SMCRA on the lands in question in contravention of the plain language 

of SMCRA and the Federal regulations and (2) disbursement of federal grants. See 

Plaintiffs’ Motion for Preliminary Injunction and Brief in Support, ECF No. 17 (“Pls’ PI 

                                                 
1 Federal Defendants have thoroughly outlined that exercise of jurisdiction in their 
opposition to Oklahoma’s preliminary injunction motion, see PI Opp. at 9–13, 33–35, and 
so do not repeat it here. 
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Mot.”). Federal Defendants have vigorously defended against Oklahoma’s lawsuit and 

recently filed an opposition to the preliminary injunction motion explaining at length why 

McGirt divests the State of jurisdiction over surface coal mining and reclamation 

operations and AML reclamation on Indian lands under SMCRA. 

With that motion pending, the Nation now seeks to intervene under Rule 24(a)(2) 

for purposes of moving to dismiss this action for failure to join a required party. See Mot. 

to Intervene at 3. The Nation argues that its sovereign interests would be impaired if 

Oklahoma’s claims were resolved in its absence and, because it cannot be joined as a 

defendant without waiving sovereign immunity, it seeks dismissal of the case. But the 

Nation has not satisfied Rule 24’s requirements for intervention as of right. 

LEGAL STANDARD 

A party seeking to intervene as of right under Rule 24(a)(2) must establish all of 

the following factors: “(1) timeliness, (2) an interest relating to the property or transaction 

that is the subject of the action, (3) the potential impairment of that interest, and 

(4) inadequate representation by existing parties.” Kane Cnty., Utah v. United States, 928 

F.3d 877, 889 (10th Cir. 2019) (citing Fed. R. Civ. P. 24(a)(2)), cert denied, 141 S. Ct. 

1283 (2021) and cert denied, 141 S. Ct. 1284 (2021). “Failure to satisfy any one of the 

requirements is fatal to the application, and [the court] need not reach the remaining 

elements if one of the elements is not satisfied.” Perry v. Proposition 8 Off. Proponents, 

587 F.3d 947, 950 (9th Cir. 2009). “The central concern in deciding whether intervention 

is proper is the practical effect of the litigation on the applicant for intervention.” Barnes 

v. Sec. Life of Denver Ins. Co., 945 F.3d 1112, 1121 (10th Cir. 2019). 
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Rule 24(a)(2)’s interest requirement tracks the interest element of 

Rule 19(a)(1)(B)’s joinder requirements. In relevant part, Rule 19(a) provides that a party 

is “required” and must be joined if “that person claims an interest relating to the subject 

of the action and is so situated that disposing of the action in the person’s absence may 

. . . as a practical matter impair or impede the person’s ability to protect the interest . . . .” 

Fed. R. Civ. P. 19(a)(1)(B)(i). As the Advisory Committee explained, “[i]ntervention of 

right” in Rule 24 “is here seen to be a kind of counterpart to” Rule 19(a)(1)(B)(i) such 

that “an applicant is entitled to intervene in an action when his position is comparable to 

that of a person under” Rule 19(a)(1)(B)(i). Fed. R. Civ. P. 24 advisory committee’s note 

to 1966 amendment. Thus, “if a party is not ‘necessary’ under Rule 19(a), then it cannot 

satisfy the test for intervention as of right under Rule 24(a)(2).” MasterCard Int’l Inc. v. 

Visa Int’l Serv. Ass’n, Inc., 471 F.3d 377, 389 (2d Cir. 2006); see also Statewide Masonry 

v. Anderson, 511 F. App’x 801, 804 (10th Cir. 2013) (unpublished) (party that cannot 

satisfy Rule 19(a) also cannot satisfy Rule 24(a)); Navajo Tribe of Indians v. New 

Mexico, 809 F.2d 1455, 1472 n.25 (10th Cir.1987) (interest that satisfied Rule 19(a) 

would perforce satisfy Rule 24(a)). 

Although the Nation asserts that it satisfies both Rules, it has not satisfied either.2 

Because Federal Defendants’ interests and the Nation’s are aligned with respect to the 

                                                 
2 Even if the Court finds that the Nation satisfies Rule 24(a), the joinder analysis involves 
additional steps, including a determination under Rule 19(b) of whether the litigation can 
proceed among the existing parties even if the Nation cannot feasibly be joined. Fed. R. 
Civ. P. 19; see also Sac & Fox Nation of Mo. v. Norton, 240 F.3d 1250, 1258–59 (10th 
Cir. 2001) (describing two-part inquiry). If the Court grants the Nation’s intervention 
motion, Federal Defendants intend to oppose the Nation’s arguments on this point in 
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specific claims brought in this case, those interests are not at risk of impairment and 

Federal Defendants will adequately represent them. And because the Nation has not 

satisfied the interest requirements of Rule 19(a), it cannot satisfy those of Rule 24(a)(2) 

to establish the right to intervene. 

ARGUMENT 

The Nation cannot meet the third and fourth elements of the Rule 24(a)(2) 

standard, which turn on the same considerations in this case. That is, the Nation cannot 

demonstrate that its interests would be impaired without its participation in this litigation 

because Federal Defendants will adequately represent those interests. See Fed. R. Civ. 

P. 24(a)(2). The primary question before the Court in this case is whether the Supreme 

Court’s recognition of the continued existence of the Nation’s reservation in McGirt 

renders those lands “Indian lands” under SMCRA. The Nation’s stated interest is in 

continued recognition of that reservation. See Mot. to Intervene at 6–7. At the same time, 

SMCRA obligates OSMRE to exercise—and prohibits Oklahoma from exercising—

jurisdiction on “Indian lands” in the absence of tribal primacy. Federal Defendants have 

taken the clear position in their opposition to Oklahoma’s motion for a preliminary 

injunction that SMCRA mandates this result as a matter of law in light of the Supreme 

Court’s decision in McGirt. See PI Opp. at 15–23. OSMRE’s interest in defending its 

exercise of jurisdiction under SMCRA is thus “virtually identical” to the interests of the 

                                                 
response to the Nation’s motion to dismiss, and further reserve the right to address any 
arguments the Nation makes in addressing the factors in Rule 19(a)(1)(A) or 
19(a)(1)(B)(ii). 
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Nation in this case, rendering it able to adequately represent the Nation’s interest. Sac & 

Fox Nation, 240 F.3d at 1259. That is, because Federal Defendants have a strong interest 

in seeing OSMRE’s actions upheld, they will adequately represent the Nation’s interests 

with respect to resolution of the specific claims raised in this action. 

The decision of the Tenth Circuit Court of Appeals in Sac & Fox Nation governs 

here. In that case, several tribes and the State of Kansas sought to prevent the Secretary of 

the Interior from taking a tract of land in Kansas City into trust on behalf of the 

Wyandotte Tribe of Oklahoma. 240 F.3d at 1253. The plaintiffs also sought declaratory 

judgment that a tract of land was not a “reservation” for purposes of the Indian Gaming 

Regulatory Act. Id. at 1257. The district court dismissed the action on Rule 19 grounds, 

concluding—as the Nation asks the Court to conclude here—that the Wyandotte Tribe 

was a required party that could not be joined without waiving sovereign immunity. Id.  

The Court of Appeals reversed that decision on the basis that a tribe was not a 

necessary party for a challenge to an agency’s actions—even actions that implicate the 

tribe’s jurisdiction. Id. at 1258–60. Addressing Rule 19(a)(1)(A), it explained that, “in the 

absence of the Wyandotte Tribe, complete relief could be accorded among the persons 

already parties to the action” because “plaintiffs’ action focuses solely on the propriety of 

the Secretary’s determinations” and the Tribe’s absence thus “does not prevent the 

plaintiffs from receiving their requested declaratory relief.” Id. at 1258. Then, addressing 

Rule 19(a)(1)(B)(i), the Court further explained that, notwithstanding the Tribe’s obvious 

interest in the outcome of the suit, the “potential of prejudice to the Wyandotte Tribe’s 
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interests is greatly reduced . . . by the presence of the Secretary as a party defendant.” Id. 

at 1259. The same reasoning precludes the Nation from intervening as of right here. 

As in Sac & Fox Nation, the Nation does have an interest in the continued 

recognition of its reservation and in recognition of those lands as “Indian lands” under 

SMCRA. But “the fact that a tribe has an interest in the litigation,” even a strong one, “is 

not enough in itself to make it a necessary party in the sense of Rule 19.” Thomas v. 

United States, 189 F.3d 662, 668 (7th Cir. 1999). This particular case presents a narrow 

challenge to the actions of Federal Defendants—specifically, OSMRE’s exercise of 

jurisdiction over surface coal mining and AML reclamation within the Nation’s 

reservation under SMCRA in light of McGirt. That challenge turns on the interpretation 

of the federal surface-mining statute, which Congress has authorized OSMRE to 

implement. In the context of this case, Federal Defendants must defend—and have 

defended—OSMRE’s jurisdiction under SMCRA, which also requires defending the 

status of the Nation’s reservation as “Indian lands” under SMCRA. See PI Opp. at 5–6, 

15–23. And OSMRE’s Congressionally delegated authority over “Indian lands” renders 

its interests in defending that authority coextensive with the Nation’s interest in its own 

opportunities to regulate surface mining operations and conduct AML reclamation within 

those lands. Thus, as in Sac & Fox Nation, “[t]he potential of prejudice to [the Nation] is 

greatly reduced” by Federal Defendants’ presence in this action because, “[a]s a practical 

matter, the [agency’s] interest in defending [its] determinations is ‘virtually identical’ to 

the interests of” the Nation. 240 F.3d at 1259; see also CDST-Gaming I, LLC v. 

Comanche Nation, Okla., No. CIV-09-521-F, 2011 WL 13112233, at *3–5 (W.D. Okla. 
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Aug. 8, 2011) (Friot, J.) (denying motion to dismiss under Rules 12(b)(7) and 19 because 

the agency’s interests in defending its decisions were “virtually identical” to Tribe’s 

interest in the outcome of the action). 

Furthermore, “[t]he United States can adequately represent an Indian tribe unless 

there exists a conflict of interest between the United States and the tribe.” Sw. Ctr. for 

Biological Diversity v. Babbitt, 150 F.3d 1152, 1154 (9th Cir. 1998). The Nation has 

identified no such conflict in this case. It observes that representation may be inadequate 

“[w]here a government agency may be placed in the position of defending both public 

and private interests.” WildEarth Guardians v. Nat’l Park Serv., 604 F.3d 1192, 1200 

(10th Cir. 2010) (citing Utahns for Better Transp. v. U.S. Dep’t of Transp., 295 F.3d 

1111, 1117 (10th Cir. 2002)). But that principle is “inapplicable where the objective of 

the applicant for intervention is identical to that of one of the parties,” Tri-State 

Generation & Transmission Ass’n, Inc. v. N.M. Pub. Regul. Comm’n, 787 F.3d 1068, 

1072 (10th Cir. 2015) (internal quotation and citation omitted). That is the case here, 

because OSMRE and the Nation share a common objective: continued recognition of the 

Nation’s reservation as “Indian lands” under SMCRA. Under these circumstances, “even 

though a party seeking intervention may have different ‘ultimate motivation[s]’ from the 

governmental agency, where its objectives are the same, we presume representation is 

adequate.” Tri-State, 787 F.3d at 1072–73 (quoting Stilwell, Okla. v. Ozarks Rural Elec. 

Co-op. Corp., 79 F.3d 1038, 1042 (10th Cir. 1996)); see also Bottoms v. Dresser Indus., 

Inc., 797 F.2d 869, 872 (10th Cir. 1986) (“The most common situation in which courts 
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find representation adequate arises when the objective of the applicant for intervention is 

identical to that of one of the parties.”). 

The Nation relies on three other cases, each of which is easily distinguished. First, 

it invokes N. Arapaho Tribe v. Harnsberger, 697 F.3d 1272, 1279 (10th Cir. 2012), to 

establish that its interest in this action would be impaired. See Proposed Mot. to Dismiss 

at 8–10. But the Court in N. Arapaho did not discuss whether any existing defendant had 

the same interest in defending against the legal challenge as the absent Tribe. And unlike 

Sac & Fox, that case involved a challenge to the imposition of county and state taxes on 

certain Indians—not a challenge to a federal agency’s actions. 697 F.3d at 1276–77. 

N. Arapaho is thus not analogous to the situation here because the interests of Federal 

Defendants in defending OSMRE’s exercise of jurisdiction align with those of the 

Nation.  

Moreover, N. Arapaho Tribe concerned the designation of an area as “Indian 

country” in the first instance. 697 F.3d at 1297. But here, the Supreme Court has already 

determined that the Nation’s reservation constitutes “Indian country” under 18 U.S.C. 

§ 1151. McGirt, 140 S. Ct. at 2460, 2467–68. What remains in this case is the narrow 

application of McGirt to SMCRA, a federal statute administered by OSMRE. The legal 

arguments in this case are thus already clearly defined and the Nation provides no reason 

to believe that Federal Defendants will not adequately advance those arguments.3 Indeed, 

                                                 
3 Though Oklahoma has argued in other cases that McGirt was wrongly decided, it has 
not challenged the factual bases for the decision recognizing the Nation’s reservation in 
this action. See Pls’ PI Mot. at 15 (describing its arguments in other cases). Here, it has 
argued only—and incorrectly—that McGirt’s recognition of the reservation should be 
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Federal Defendants have already and thoroughly explained in their preliminary injunction 

brief that the Supreme Court’s recognition of the continued existence of the Nation’s 

reservation is not limited to questions of criminal jurisdiction under the Major Crimes 

Act and renders those same lands “Indian lands” under SMCRA by operation of law. PI 

Opp. at 15–18. The Nation’s sovereign interests therefore will not be impaired if this 

action is resolved in its absence.  

The Nation also relies on a Ninth Circuit decision for the proposition that its 

interests would be prejudiced if this case is resolved in its absence. See Proposed Mot. at 

9, 19 (citing Diné Citizens Against Ruining Our Env’t v. Bureau of Indian Affs., 932 F.3d 

843, 855 (9th Cir. 2019), cert. denied, 141 S. Ct. 161 (2020)). But Diné Citizens turned 

on impacts to “a right already granted” to the tribal intervenor, a tribal corporation—that 

is, a decision in the intervenor’s absence could have “retroactive effects on approvals 

already granted” to the tribal corporation “for mining operations.” 932 F.3d at 852–53. 

No such right is at issue here. And to the extent that Diné Citizens suggests more broadly 

that a federal agency defending its own decision under a statute it administers is not the 

only necessary party in an APA suit, that case does not control because it contradicts Sac 

& Fox Nation, 240 F.3d at 1260, which is binding authority in this Circuit. 

Finally, United States v. Questar Gas Mgmt. Co., No. 2:08-cv-167-DAK, 2010 

WL 187227, at *2 (D. Utah Jan. 13, 2010), also does not support intervention here. 

There, the United States brought an enforcement action under the Clean Air Act against 

                                                 
limited to the Major Crimes Act such that it does not extend to SMCRA. See Compl. 
¶¶ 58–64; Pls’ PI Mot. at 4–5, 15–17. 
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Questar Gas Management, which argued in defense that the Uncompahgre Reservation 

had been disestablished. Id. The Court granted the Tribe’s motion to intervene on the 

basis that it had “sovereign interests that are dependent upon the continued recognition 

that the Uncompahgre Reservation is intact,” which were separate from those of the 

United States in enforcing the Clean Air Act and which could be impacted by that 

defense. Id. But it also recognized that “the United States can adequately represent the 

Tribe’s interests in the enforcement of” that Act because its claims and those of the 

United States were the same. Id. Here, Federal Defendants and the Nation share the same 

objective of defending the status of the Nation’s reservation as “Indian lands” under 

SMCRA. Federal Defendants can adequately represent those interests.  

CONCLUSION 

 Because Federal Defendants’ objectives in the outcome of this action align with 

the Nation’s interests, Federal Defendants will adequately represent those interests and 

they will not be impaired if the action proceeds without the Nation as a party. The Nation 

therefore has not established the interest elements Rule 24(a)(2)—or, as a result, of 

Rule 19(a)(1)(B). Federal Defendants respectfully request that the Court deny the 

Nation’s motion for intervention as of right for purposes of moving to dismiss the action. 

 

DATE: October 1, 2021    Respectfully submitted, 
 

JEAN E. WILLIAMS 
Deputy Assistant Attorney General 
United States Department of Justice 
Environment and Natural Resources Div. 
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  /s/ Arwyn Carroll              
ARWYN CARROLL 
Trial Attorney, Natural Resources Section 
Massachusetts Bar No. 675926 
P.O. Box 7611 
Washington, D.C. 20044-7611 

    Phone: 202-305-0465 
    Fax: 202-305-0506 
    arwyn.carroll@usdoj.gov 

 
CLARE BORONOW 
Trial Attorney, Natural Resources Section 
Admitted to Maryland Bar 
999 18th St. 
South Terrace, Suite 370 
Denver, CO 80202 
Phone: 303-844-1362 
Fax: 303-844-1350 
clare.boronow@usdoj.gov 
 

       Counsel for Federal Defendants 
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