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INTRODUCTION 

Defendants’ Response in Opposition to Plaintiffs’ Motion for Preliminary 

Injunction (“Response”) fails to rebut Plaintiffs’ case for a preliminary injunction.  On 

Plaintiffs’ likelihood of success on the merits, Defendants principally argue that McGirt v. 

Oklahoma, 140 S. Ct. 2452 (2020) (“McGirt”), and the Surface Mining Control and 

Reclamation Act (“SMCRA”) compelled Defendants to strip Oklahoma of its SMCRA 

jurisdiction on the historic lands of the Muscogee (Creek) Nation.  But Defendants do not 

contest that McGirt does not hold that the State lacks authority in any context outside of 

the limited federal criminal law context.  The Court explicitly limited the question it was 

addressing to whether the Muscogee (Creek) Nation’s historic lands “remain[] an Indian 

reservation for purposes of federal criminal law.”  McGirt, 140 S. Ct. at 2459 (emphasis 

added). And SMCRA is clear that there is no exclusive Federal authority to regulate on 

Indian lands in the absence of an approved tribal program. 

As to their failure to comply with the Administrative Procedure Act (“APA”), 

Defendants mainly seek to evade judicial review with the novel contention that when taking 

nondiscretionary actions, federal agencies can dispense with the APA.  There is no such 

exception.  The APA evinces a “strong presumption that Congress intends judicial review 

of administrative action.”  ASSE Int’l, Inc. v. Kerry, 803 F.3d 1059, 1068 (9th Cir. 2015).  

There is a narrow exception for when “agency action is committed to agency discretion by 

law,” 5 U.S.C. § 701(a)(2), but that is the precise opposite of Defendants’ current position.  

In any event, Defendants’ actions are not mandatory under SMCRA. 

Finally, Defendants suggest that the only harm Plaintiffs suffer is “self-inflicted” 
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economic harm.  But it is Defendants who have cut off Plaintiffs’ approved funding.  And 

while Defendants have offered Plaintiffs an opportunity to seek grant amendments, that 

opportunity was not offered until after Plaintiffs filed the Complaint, and the amendments 

would not eliminate Plaintiffs’ harm anyway.  Moreover, there are numerous other harms, 

including harms to the State’s sovereignty and to the public interest that can be avoided 

simply by maintaining the status quo while this case is litigated. 

PRELIMINARY INJUNCTION STANDARD 

Plaintiffs request a prohibitory injunction to restore the “status quo”—“the last 

uncontested status between the parties which preceded the controversy.”  Dominion Video 

Satellite, Inc. v. EchoStar Satellite Corp., 269 F.3d 1149, 1155 (10th Cir. 2001).  The “last 

uncontested status” was before Defendants issued the Notice of Decision, when Oklahoma 

was the primary SMCRA regulator on the historic lands of the Muscogee (Creek) Nation, 

and Defendants had not denied Plaintiffs’ funding.  An injunction will allow Oklahoma to 

administer its SMCRA programs, as it was doing decades before the Notice of Decision, 

and prohibit Defendants from altering the status of Plaintiffs’ previously approved 

SMCRA grants.  The injunction will require no special effort, or ongoing supervision, by 

the Court.  See Logan v. Pub. Emps. Ret. Ass’n, 163 F. Supp. 3d 1007, 1028 (D.N.M. 2016).   

However, Plaintiffs also meet the “heightened standard” for a mandatory injunction, 

under which the Court merely must more closely scrutinize the likelihood-of-success and 

balance-of-harms factors.  See O Centro Espirita Beneficiente Uniao Do Vegetal v. 

Ashcroft, 389 F.3d 973, 975 (10th Cir. 2004)).   

ARGUMENT 
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I. Plaintiffs Are Likely to Succeed on the Merits of Their Claims.  

A. Plaintiffs are entitled to a declaratory judgment that McGirt concerns only 
the exercise of federal criminal power and that Oklahoma has jurisdiction 
to regulate on the historic lands of the Muscogee (Creek) Nation. 

As a threshold matter, Defendants have no answer to the first element of Plaintiffs’ 

requested declaration:  that McGirt’s holding on State jurisdiction is limited to the federal 

criminal law context and says nothing that abrogated State authority outside that context.  

Mot. at 15–27.  Defendants devote pages to the Court’s holding that Congress never 

disestablished the historic Muscogee (Creek) Nation Reservation.  Resp. at 8–9, 15–16.  

But that misses the point.  As McGirt itself recognized and Defendants nowhere contest, 

there is a difference between the existence of a reservation and the exercise of authority on 

that reservation.  Even if Congress did not disestablish the reservation under 18 U.S.C. 

§ 1151,1 McGirt did not decide against State authority on that reservation outside the 

federal criminal law context, including anything about SMCRA regulatory jurisdiction.   

Contrary to Defendants’ suggestion, the Supreme Court did not “acknowledge” that 

its decision in McGirt was “likely to have repercussions in other, non-criminal contexts.”  

Resp. at 16.  Rather, the Court acknowledged Oklahoma’s concern that parties might 

attempt to expand the Court’s holding beyond the criminal context, but ultimately declined 

to allow those concerns “to skew [its] interpretation of the [Major Crimes Act], or deny its 

promised benefit of a federal criminal forum to tribal members.”  McGirt, 140 S. Ct. at 

                                                 
1 As the State is currently arguing before the Supreme Court, McGirt was wrongly decided 
and Congress has disestablished the Muscogee (Creek) Nation reservation.  See Petition 
for a Writ of Certiorari, at 17-29, Oklahoma v. Castro-Huerta, No. 21-429 (Sept. 17, 2021). 
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2481.  The Court thus did not conclude that collateral consequences were “likely,” Resp. 

at 16; it concluded only that Oklahoma’s concerns did not change its analysis.  Of course, 

Defendants’ actions here confirm that Oklahoma’s concerns were well-founded. 

Simply put, nothing about McGirt itself compels Defendants’ actions here and 

Defendants ultimately concede as much, relying only on “SMCRA and Federal 

regulations” to explain the appropriate governing authority on “Indian lands.”  Id. at 18.  

McGirt is not self-executing outside the federal criminal law context.  The real dispute is 

over the exercise of other authority on lands McGirt held to be a reservation as defined by 

federal criminal law.  That is the critical question in this case and all others where parties 

advance McGirt wrongly to change fundamentally how to now govern portions of the State. 

Moreover, Oklahoma’s SMCRA jurisdiction continues for two reasons not 

persuasively rebutted by Defendants.  First, “fundamental principles of equity” preclude 

OSMRE’s attack on long-exercised State authority on the lands.  Second, in enacting 

SMCRA, Congress did not grant the Federal government exclusive authority to regulate 

coal mining and reclamation on Indian lands in the absence of an approved tribal program. 

1. Fundamental principles of equity preclude Defendants from stripping 
Oklahoma of its SMCRA jurisdiction. 

Defendants do not contest that Plaintiffs meet the equitable defense factors of City 

of Sherrill v. Oneida Indian Nation of New York, 544 U.S. 197 (2005) (“Sherrill”), 

contending instead that Sherrill does not apply.  Resp. at 24, 26 n.9.  As the Second Circuit 

has explained, however, “the broadness of the Supreme Court’s statements indicates to us 

that Sherrill’s holding is not narrowly limited to claims identical to that brought by the 
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Oneidas[.]”  Cayuga Indian Nation of N.Y. v. Pataki, 413 F.3d 266, 274 (2d Cir. 2005).   

Defendants contend that Sherrill is inapplicable because they seek to “exercise . . . 

jurisdiction expressly granted by statute.”  Resp. at 25.  But Sherrill applies even where the 

United States allegedly seeks to vindicate a statutory interest.  See Oneida Indian Nation 

of N.Y. v. Cty. of Oneida, 617 F.3d 114, 129 n.7 (2d Cir. 2010).  The Oneida dissent 

contended that the United States was seeking to ensure New York’s compliance with the 

federal Nonintercourse Act, and the majority responded that this fact “cannot serve as a 

basis for declining to find Sherrill’s equitable defense applicable to the United States.”  Id.   

2. SMCRA granted States and the Federal government concurrent authority on 
Indian lands without an approved tribal program.  

 
Defendants are also wrong to argue that SMCRA requires Defendants to bar 

Oklahoma from regulating further on the historic lands of the Muscogee (Creek) Nation.  

Defendants concede, as they must, that the Muscogee (Creek) Nation has not sought 

approval to exercise SMCRA jurisdiction on those lands.  Instead, Defendants argue that 

SMCRA grants the Federal government exclusive authority to regulate surface mining and 

reclamation on Indian lands without an approved tribal program.  For this reason, and this 

reason alone, Defendants contend that Oklahoma cannot continue to enforce its State laws.   

Defendants are wrong.  Defendants focus their argument on the definitions of “State 

program” and “Indian lands.”  Resp. at 15–19.  But SMCRA does not forbid States from 

administering State laws and regulations that are consistent with SMCRA on Indian lands, 

including those that are more stringent than the federal standards required by Section 

1300(d), even if a State program cannot operate on Indian land.  See Mot. at 26.  SMCRA’s 
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authorization of State laws and regulations, which Defendants do not contest, coupled with 

the statute’s express limitations on OSMRE’s authority to regulate on Indian lands absent 

a tribal program, id. at 24–28, establishes that OSMRE is not the exclusive regulator on the 

historic lands of the Muscogee (Creek) Nation.   

To prop up their argument, Defendants turn to OSMRE’s regulations.  Mot. at 22, 

24–25; see also Resp. at 21–22 (arguing that it is OSMRE’s regulations, and not SMCRA, 

that designate OSMRE as the regulatory authority on Indian lands).  However, OSMRE’s 

regulations should carry no weight on this issue because SMCRA is clear on its face:  

OSMRE is not the exclusive regulator on Indian lands absent an approved tribal program.   

In SMCRA, Congress spoke specifically to the issue of Federal authority by 

assigning the Secretary discrete regulatory tasks on Indian lands.  See, e.g., 30 U.S.C. § 

1300(d); Mot. at 25.  Under ordinary principles of statutory interpretation, “the 

enumeration of certain things in a statute suggests that the legislature had no intent of 

including things not listed or embraced.”  Hamric v. Wilderness Expeditions, Inc., 6 F.4th 

1108, 1124 (10th Cir. 2021) (quoting NLRB v. SW Gen., Inc., 137 S. Ct. 929, 940 (2017)).   

Ignoring Congress’s express language and intent, OSMRE acted outside of its 

SMCRA authority to promulgate regulations designating itself as the exclusive regulator 

on Indian lands absent a tribal program.  Such regulations are “manifestly contrary to the 

statute” and “should be given no weight on this issue.”  New Mexico v. Dep’t of Interior, 

854 F.3d 1207, 1221 (10th Cir. 2017) (citing Carpio v. Holder, 592 F.3d 1091, 1096 (10th 

Cir. 2010) (holding that an agency’s regulations must be set aside if they are “arbitrary, 

capricious, or manifestly contrary to the statute”).  Where “the intent of Congress is clear, 
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that is the end of the matter; for the court, as well as the agency, must give effect to the 

unambiguous expressed intent of Congress.”  Chevron, U.S.A., Inc. v. Nat. Res. Def. 

Council, Inc., 467 U.S. 837, 842–43 (1984).2 

Defendants mischaracterize the “cooperative federalism” regime Congress 

established in SMCRA to avoid this result.  When Congress enacted SMCRA in 1977, it 

imposed “a set of national environmental performance standards” for surface mining and 

reclamation.  H.R. REP. NO. 95-218, at 57 (1977).  But, instead of investing the Secretary 

or a Federal agency with the exclusive authority to regulate all surface mining and 

reclamation in accordance with those national standards, Congress recognized that States 

should have “the primary governmental responsibility for developing, authorizing, issuing, 

and enforcing regulations for surface mining and reclamation operations”—an important 

principle Defendants ignore.  30 U.S.C. § 1201(f).  To achieve its pronounced goal, 

Congress developed a “cooperative federalism” regime, under which States, and only 

States, were encouraged to act as the primary regulator with limited oversight from 

OSMRE.  See id. § 1253; H.R. REP. NO. 95-218, at 167 (Congress enacted a “set of national 

environmental performance standards to be applied to all coal mining operations and to be 

enforced by the State with backup authority in the Department of the Interior.”)  

Defendants’ insistence that Congress enacted SMCRA with the goal of placing OSMRE as 

the primary regulator is simply incorrect. 

                                                 
2 Plaintiffs are not asserting a facial challenge against OSMRE’s regulations, but instead 
assert as a defense that the Court should give no weight to OSMRE’s regulations because 
OSMRE acted outside of its SMCRA authority to promulgate the regulations. 
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B. Defendants’ Actions Violated the APA. 

Independently, Plaintiffs are likely to succeed on their APA claims. 

1. The Notice of Decision and Grant Funding Denials are reviewable final agency 
actions.  

First, Defendants wrongly contend that OSMRE’s April 2 Letters to OCC and 

ODM, and not the May 18 Notice of Decision, constitute the final agency actions.  Resp. 

at 30–31.  The April 2 Letters were “merely tentative or interlocutory,” from which no 

legal consequences flowed.  U.S. Army Corps of Eng’rs v. Hawkes Co., 136 S. Ct. 1807, 

1813 (2016).  OSMRE did not take immediate action to assume jurisdiction, but instead 

waited until after OSMRE published the Notice of Decision in the Federal Register.  It was 

the Notice of Decision that consummated OSMRE’s decisionmaking process.  Mot. at 29.   

Second, the Grant Funding Denials are final agency actions.  Defendants admit that 

OSMRE “disapproved the grant and amendment applications,” but in the same breath 

argue, “disapproval is not denial.”  Resp. at 12.  It is not clear what difference they mean 

to imply.  Compare Merriam-Webster, https://www.merriam-webster.com/dictionary/ 

disapprove (defining “disapprove” as “to refuse approval”), with Deny, Merriam-Webster, 

https://www.merriam-webster.com/dictionary/deny (defining “deny” as “to refuse to 

grant”).  Whether styled as “disapprovals” or “denials,” the Grant Funding Denials were 

the culmination of Defendants’ decisionmaking that Plaintiffs were not entitled to receive 

the grants.  Nothing in those documents offered Plaintiffs any right of further appeal.  From 

what Plaintiffs knew at the time they filed this suit, Defendants’ decisions were final.  The 

fact that OSMRE has deleted ODM’s grant account further evidences the finality of the 
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decisions.  See Supplemental Declaration of Suzen Rodesney ¶¶ 2–3, attached as Exhibit 

1.  While Defendants asked Plaintiffs to submit grant amendment applications, Defendants 

sent the requests after Plaintiffs filed this lawsuit.  This litigation-inspired gamesmanship 

cannot, and should not, be relevant to the finality analysis.  

Third, Defendants argue that the actions are not reviewable under the APA because 

they are “nondiscretionary.”  Resp. at 27–29.  Nothing in the APA supports this novel 

argument.  The “strong presumption that Congress intends judicial review of administrative 

action . . . is overcome only in two narrow circumstances,” Kerry, 803 F.3d at 1068, neither 

of which applies here—when Congress expressly bars judicial review, see 5 U.S.C. § 

701(a)(1), and when “agency action is committed to agency discretion by law,” id. § 

701(a)(2).  Defendants’ argument is unsupported by the text and it would lead to the absurd 

result that APA review is unavailable both when an agency exercises discretion and when 

it does not.  Moreover, Defendants wholly fail to address that, in the same term as McGirt, 

the Supreme Court subjected to rigorous APA review an agency decision that the agency 

believed to be compelled by law, rather than abandoning the APA altogether as Defendants 

ask this Court to do.  See Dep’t of Homeland Sec. v. Regents of the Univ. of Cal., 140 S. 

Ct. 1891, 1910–15 (2020). 

Unsurprisingly, none of Defendants’ cases comes close to supporting their claimed 

exception to judicial review for nondiscretionary agency action.  The decision in 

Independent Equipment Dealers Ass’n v. EPA, 372 F.3d 420 (D.C. Cir. 2004), stands for 

the unremarkable proposition—uncontested by Plaintiffs—that final agency action must 

have binding effect and legal consequences.  There, a trade association of dealers wrote 
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EPA seeking its concurrence in the dealers’ interpretation of regulations pertaining to 

“nonroad engines.”  Id. at 421.  EPA replied by letter that it did not concur.  Id.  The court 

held that the letter was not a reviewable agency action because it had no impact on the 

dealers or their members but “merely restated in an abstract setting – for the umpteenth 

time – EPA’s longstanding interpretation” of the regulations.  Id. at 427.  “The Letter was 

purely informational in nature; it imposed no obligations and denied no relief.”  Id.   

Miccosukee Tribe of Indians of Florida v. U.S. Army Corps of Engineers, 619 F.3d 

1289 (11th Cir. 2010), does not even concern whether an action constitutes “agency action” 

under the APA.  The Miccosukee Tribe challenged a U.S. Army Corps of Engineers’ report 

that articulated a plan to build a bridge, after Congress incorporated the report into the 

Omnibus Act as an independent statutory requirement.  Id. at 1291.  The Tribe claimed that 

the report violated the National Environmental Policy Act of 1969 (NEPA).  But the court 

dismissed the challenge, finding that by making the report a statutory duty, Congress 

precluded any meaningful application of NEPA, ESA, and other procedural statutes that 

require agencies to assess the effects of their actions.  Id. at 1301–02.  The Court did not 

confront or answer whether the action is reviewable for lawfulness under the APA.   

Blakely v. United States, 276 F.3d 853 (6th Cir. 2002), is even farther afield.  As 

Defendants acknowledge, Blakely concerns “action[s] that takes place ‘in the context of a 

civil judicial proceeding.’”  Resp. at 27.  The plaintiffs there sought to use the APA to 

overturn a consent judgment in a civil forfeiture.  276 F.3d. at 860.  The Court rejected this 

effort, explaining that because the “civil forfeiture [] was achieved by a consent judgment 

in a judicial proceeding[,] the civil forfeiture did not involve agency action.”  Id. at 870.  
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Blakely is plainly inapposite.  OSMRE did not issue the Notice of Decision and Grant 

Funding Denials as part of a civil judicial proceeding. 

Defendants’ only arguably relevant case is an unpublished decision from the District 

of Maryland, Senior Executives Ass’n v. United States, No. 8:12-CV-02297-AW, 2013 WL 

1316333 (D. Md. Mar. 27, 2013).  The plaintiffs there challenged the Stop Trading on 

Congressional Knowledge Act of 2012 (STOCK Act), which prescribed the public 

disclosure of certain financial information of congressional members and employees.  Id. 

at *1.  The plaintiffs argued that the government’s planned publication of their financial 

information, required by the STOCK Act, contravened the APA.  Id. at *16.  The district 

court disagreed, holding that the publication “is a nondiscretionary, ministerial act 

involving no decision making that the Government must execute in accordance with 

express statutory mandate.”  Id. at *17.  In reaching this holding, the Court observed that 

the APA could compel an agency to take this type of ministerial action.  Id.  It then leaped 

to the conclusion that, “quite plausibly,” “the corollary of the rule that an agency’s failure 

to carry out nondiscretionary, ministerial statutory duties supports APA review is that its 

success in carrying out such duties fails to support APA review.”  Id. 

Senior Executives is dubious case law at best.  In addition to being an unpublished 

out-of-circuit decision of a federal district court, the reasoning is suspect.  The “corollary” 

that the district court identified simply does not follow.  That an agency can only be 

compelled to take nondiscretionary, ministerial duties does not in any way suggest that a 

court cannot, or should not, review an agency’s claim that it was mandated by statute to 

take a certain action.  Indeed, the plain text of the APA suggests that courts can and should 
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review such an agency action to determine whether the agency’s reading of the statute as 

mandatory is, in fact, correct.  See 5 U.S.C. § 706(2)(A) (permitting review to determine 

whether agency action is “in accordance with law”).  Notably, Senior Executives cited no 

case that agreed with its purportedly “quite plausibl[e] . . . corollary.” 

In any event, the Notice of Decision is not a ministerial duty.  A “ministerial” duty 

is one that “does not require any significant judgment, statutory interpretation, or 

policy-making decisions.”  Hedgepath v. Pelphrey, 520 F. App’x 385, 389 (6th Cir. 2013) 

(internal citation omitted) (emphasis added).  Unlike the publication at issue in Senior 

Executives, the Notice of Decision reflects statutory interpretation and analysis that this 

Court is fully empowered to review.  Defendants’ Response alone evidences the judgment 

and legal interpretation that underlies the Notice of Decision.   

Indeed, Defendants spent nearly a year behind closed doors analyzing the legal 

impact of McGirt and determining whether and how it affected Oklahoma’s regulatory 

jurisdiction before issuing the Notice of Decision.  Compare McGirt (decided July 9, 2020) 

with Notice of Decision (issued May 18, 2021).  OCC first contacted OSMRE about the 

potential impact of McGirt on July 21, 2020, asking “[i]f land in the Oklahoma AML 

Program area that was considered part of the State of Oklahoma is ruled to be Indian 

Reservation land, how would AML reclamation be implemented on the Indian Reservation 

land?”  Supplemental Declaration of Robert Toole ¶ 3, Ex. A (“Toole Supp. Decl.”), 

attached as Exhibit 2.  OSMRE responded that it was “an excellent question,” with “a lot 

of complexities involved regarding administration of the AML program that have to be 

legally sorted out,” and a legal memorandum providing guidance would follow from the 
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Solicitor’s Office.  Id.  Five months later, on December 8, 2020, OSMRE informed OCC 

that the “Solicitor’s Office has now completed a legal analysis of the effect of the US SCT’s 

McGirt decision on [Oklahoma’s] jurisdictional authority to regulate reclamation and 

mining related activities in the State pursuant to SMCRA,” but conveyed no conclusions.  

Id. ¶ 4, Ex. B.  Another five months later, Defendants issued the Notice of Decision.   

2. Defendants’ actions were arbitrary, capricious, and not in accordance with law. 

Defendants all but concede that they have otherwise failed to comply with the APA, 

resting almost entirely on their novel contention that the APA exempts nondiscretionary 

actions from judicial review.  As explained above, that is not true.   

Defendants’ few other arguments are unpersuasive.  In response to their clear failure 

in process, Defendants mischaracterize the procedural history, asserting that the April 16 

Hunter Letter raised only arguments already considered by the Supreme Court.  Not so.  

The April 16 Hunter Letter raised new legal arguments specific to SMCRA that Oklahoma 

did not (and could not) assert before the Supreme Court in McGirt, including the argument 

that fundamental principles of equity described in Sherrill and SMCRA itself precluded 

Defendants from stripping Oklahoma of its SMCRA jurisdiction.  Nevertheless, 

Defendants proceeded to issue the Notice of Decision without responding to the Hunter 

Letter or addressing any of the numerous concerns raised therein.  Three weeks after 

issuing the Notice of Decision, Defendants responded for the first time to the Hunter Letter.  

Nor do Defendants’ actions fall within some exception to the requirement that 

agencies acknowledge and consider reliance interests when changing longstanding 

policies.  Defendants assert without citation that they “had no obligation to consider the 
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reliance interests and practical implications that Oklahoma raises” because “they cannot 

change SMCRA’s legal mandate.”  Resp. at 29.  That is not the law.  Again, despite 

Plaintiffs’ repeated citation to the Supreme Court’s recent decision in Department of 

Homeland Security, Defendants completely ignore the Court’s holding that even if the 

agency’s action is ostensibly to conform with the law, it is arbitrary and capricious not to 

consider reliance interests, 140 S. Ct. at 1913–15. 

C. Plaintiffs’ claims for violation of the APA’s rulemaking provisions and for 
judicial review under SMCRA are timely and in the proper venue. 

As for Plaintiffs’ APA rulemaking and SMCRA claims, Defendants object only to 

their timeliness and venue, offering no substantive responses.  They are wrong here, too. 

First, as Plaintiffs have explained, the May 18, 2021 Notice of Decision, not 

OSMRE’s April 2, 2021 Letters, is the final agency action reflecting the culmination of 

Defendants’ decisionmaking, and from which legal consequences flow.  See Mot. at 29; 

supra at 8.  Because Plaintiffs filed the Complaint within 60 days of the Notice of Decision, 

Plaintiffs’ APA rulemaking claim and SMCRA claim are timely.   

Second, venue is proper because the Notice of Decision is a disapproval of 

Oklahoma’s State programs, and/or preparation or promulgation of a Federal program, 

subject to judicial review under 30 U.S.C. § 1276(a)(1), which requires that “[a]ny action 

of the Secretary to . . . disapprove a State program . . . shall be subject to judicial review 

by the United States District Court for the District which includes the capital of the State 

whose program is at issue.”  The capital of Oklahoma is in this District. 

Defendants’ contention that the Notice of Decision is not a disapproval because 
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Oklahoma’s programs “remain approved and unaltered,” Resp. at 31, is wrong.  

Oklahoma’s Title IV reclamation program specifically identifies the historic lands of the 

Muscogee (Creek) Nation as an “area to be reclaimed,” as required by statute.  See 30 

U.S.C. § 1235(e); Toole Supp. Decl. ¶ 2.  Stripping Oklahoma of its jurisdiction over those 

lands will bar it from administering its approved program as written.   

What is more, Defendants knew and intended that the Notice of Decision would 

alter the program.  In December 2020, after completing its five-month long legal analysis 

in light of McGirt, OSMRE advised OCC that OCC likely would receive a “Section 884 

letter” instructing OCC to alter its State reclamation program to delete the historic lands of 

the Muscogee (Creek) Nation.  Toole Supp. Decl. ¶¶ 5–6.  OSMRE issues “Section 884 

letters” pursuant to 30 C.F.R. pt. 884, which “establishes the procedures and requirements 

for the preparation, submission and approval of State reclamation plans,” 30 C.F.R. § 

884.1, in the event that an approved program must be altered.  See id.  And, consistent with 

all of this, OSMRE did not invite Oklahoma to its upcoming annual States Meeting, where 

all States with approved SMCRA Title IV and Title V programs attend.  Id. ¶ 8, Ex. C. 

Moreover, Defendants’ promulgation of a Federal program on the Muscogee 

(Creek) Nation’s historic lands establishes that Defendants disapproved Oklahoma’s 

SMCRA programs.  Under SMCRA, OSMRE must “promulgate a Federal program” if a 

State fails to “implement, enforce, or maintain its approved State program.”  30 U.S.C. § 

1254(a)(3).  The first step in doing so is for OSMRE to “substitute Federal enforcement” 

of any State program that OSMRE believes “a State is not effectively implementing, 

administering, maintaining or enforcing.”  30 C.F.R. § 733.13(f).  Once OSMRE 
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substitutes Federal enforcement, it may proceed to withdraw approval of the State program 

and promulgate a Federal program in its place.  Id. § 733.13(g).  That is precisely what 

OSMRE is attempting to do here. 

Defendants assert that there has been no substitution because “jurisdiction [merely] 

transfers by operation of law.”  Resp. at 31 n.14.  Defendants cite no authority for this novel 

proposition.  Even assuming that a change in the law has rendered Oklahoma’s State 

program unlawful in at least some respects—which Plaintiffs deny—nothing in SMCRA 

provides that the State program automatically subsides.  If the law bars Oklahoma from 

“implement[ing], enforce[ing], or maintain[ing] its approved State program[s],” then 

OSMRE must take steps to substitute Federal enforcement.  30 U.S.C. § 1254(a)(3); 30 

C.F.R. § 733.13.  And, unquestionably, that was OSMRE’s intent when it issued the Notice 

of Decision.  The Notice of Decision contains the heading “Potential Implications of 

Substitution of Federal Authority.”  Compl. Ex. 2 (emphasis added).   

II. Plaintiffs Have Suffered and Will Continue to Suffer Irreparable Harms.  

Defendants contend that any harms suffered by Plaintiffs result only from McGirt 

and not any action by Defendants.  But, as demonstrated above, it is Defendants’ unlawful 

actions and expansion of McGirt that are causing Plaintiffs’ harm, not McGirt itself.  As 

noted, McGirt says nothing to abrogate State authority on the historic lands of the 

Muscogee (Creek) Nation outside of the federal criminal law context.  See supra at 1, 3–4.   

Further, Defendants mischaracterize the economic harm Plaintiffs are suffering and 

will continue to suffer as “self-inflicted” because Plaintiffs have not yet applied for grant 

amendments.  Resp. at 37–38.  As Plaintiffs point out above, OSMRE offered ODM and 
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OCC the opportunity to seek grant amendments after Plaintiffs filed suit—those post hoc, 

litigation-inspired actions cannot and do not change the effect of Defendants’ final 

decisions to deny Plaintiffs’ funding.  Moreover, Defendants do not dispute that the grant 

amendments will actually reduce the amounts of the already-approved grants in light of the 

Notice of Decision.  Id. at 28–29, 30, 37.  Thus, even accepting that the new opportunity 

to obtain grant amendments has any bearing on this litigation, it is undisputed that it does 

not alleviate the economic harm to Plaintiffs.   

Nor is economic harm the only harm.  Currently, Plaintiffs cannot adequately 

operate their SMCRA programs.  Mot. at Ex. 1 ¶¶ 43–57; Ex. 2 ¶¶ 63, 69, 70.  And, 

Defendants are attacking Oklahoma’s sovereignty.  See Mot. at 4–5, 11, 37–38.  Contrary 

to Defendants’ assertion, Resp. at 38–39, the fact that this case involves a cooperative 

federalism statute does not diminish the need for a stay.  See West Virginia v. EPA, 577 

U.S. 1126 (2016) (staying the implementation of a Federal regulation in the context of a 

“cooperative federalism” regime).   

III. The Balance of Equities Favors Plaintiffs, and a Preliminary Injunction 
Would Not Be Adverse to the Public Interest.  

It is well-established that maintaining the status quo while the merits are adjudicated 

is in the public interest.  See Coastal Lab’ys, Inc. v. Jolly, No. CV RDB-20-2227, 2021 

WL 1599224, at *10 (D. Md. Apr. 23, 2021).  Indeed, the “public interest prong has been 

equated with preserving the status quo until the merits can be fully considered by the trial 

court.”  Wachovia Ins. Servs., Inc. v. Hinds, No. WDQ-07-2114, 2007 WL 6624661, at *9 

(D. Md. Aug. 30, 2007) (citing Md. Undercoating Co. v. Paine, 603 F.2d 477, 481 (4th 
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Cir. 1979)).3  Defendants respond only by arguing that the public interest favors following 

the law as they see it.  Resp. at 32–33.  This argument proves too much.  If a defendant’s 

view of the law were enough to defeat an injunction, no injunction would ever issue.  In 

addition, it is undisputed that implementing a SMCRA program requires attention to the 

unique “terrain, climate, biologic, chemical, and other physical conditions,” 30 U.S.C. § 

1201(f), of the land.  Oklahoma is uniquely familiar with the land it has been regulating for 

decades, and is positioned best to administer SMCRA programs within its own territory 

(including on the historic lands of the Muscogee (Creek) Nation within Oklahoma) during 

the pendency of this case. 

Moreover, Defendants and the Muscogee (Creek) Nation’s sovereignty interests do 

not outweigh those of Oklahoma.  In both cases cited by Defendants, tribes sought 

injunctions against the State because the State sought to displace existing tribal authority.4  

Here, Oklahoma is not trying to enforce a State law that would otherwise displace an 

exercise of tribal authority.  Indeed, the Muscogee (Creek) Nation is not currently 

exercising regulatory authority under SMCRA.   

Nor would a temporary preliminary injunction while the merits are decided be 

                                                 
3 See also Hobby Lobby Stores, Inc. v. Sebelius, No. CIV-12-1000-HE, 2013 WL 3869832, 
at *1 (W.D. Okla. July 19, 2013); United States ex rel. Rahman v. Oncology Assocs., 198 
F.3d 489, 492 (4th Cir. 1999).   
4 See Wyandotte Nation v. Sebelius, 443 F.3d 1247, 1255–56 (10th Cir. 2006) (upholding 
preliminary injunction in favor of tribe that barred State from enforcing state gaming laws 
at casino owned by the tribe); Prairie Band of Potawatomi Indians v. Pierce, 253 F.3d 
1234, 1252–53 (10th Cir. 2001) (upholding preliminary injunction in favor of tribe that 
barred State from enforcing state registration and titling laws where absence of injunction 
likely would have ended tribe’s active registration and titling on its reservation). 

Case 5:21-cv-00719-F   Document 42   Filed 09/24/21   Page 25 of 29



19 
 

adverse to Defendants or the Muscogee (Creek) Nation.  The Muscogee (Creek) Nation 

has not applied for approval to operate a tribal program on its historic lands.  Even if it 

chose to do so, a temporary preliminary injunction would not prohibit the Muscogee 

(Creek) Nation from developing a proposed program and starting the required, lengthy 

process to obtain approval.   

Further, OSMRE has and continues to underestimate grossly the time and resources 

needed to successfully transition from Oklahoma’s SMCRA programs to a Federal 

program on the historic lands of the Muscogee (Creek) Nation.  Notwithstanding their 

assertions of readiness, it still appears to OCC and ODM staff that OSMRE is just at the 

beginning phases of its transition.5   

IV. An $8 Million Bond is Unnecessary.  

A trial court may determine in its discretion that a bond is unnecessary to secure a 

preliminary injunction “if there is an absence of proof showing a likelihood of harm.”  

Cont’ Oil Co. v. Frontier Refining Co., 338 F.2d 780, 782 (10th Cir.1964); see also 

Winnebago Tribe of Neb. v. Stovall, 341 F.3d 1202, 1206 (10th Cir. 2003).  “A court need 

not set a bond based on speculative economic damages.”  See, e.g., Elgin Fam. Co. v. 

Paralogia Ultra Lounge, L.L.C., No. 9-CV-1228 WJ, 2010 WL 1610509, at *2 (W.D. 

Okla. Apr. 20, 2010). 

                                                 
5 Contrary to Defendants’ claim, Plaintiffs answered all of Defendants’ requests with 
respect to the historic lands of the Muscogee (Creek) Nation.  Toole Supp. Decl. ¶ 7; 
Supplemental Declaration of Rhonda Dossett ¶ 2 (“Dossett Supp. Decl.”), attached as 
Exhibit 3.  Defendants do not argue otherwise, instead arguing that Oklahoma refused to 
produce records for the historic lands of the Cherokee and Choctaw Nations—records 
OSMRE should have in its possession—which are not at issue in this case.  Resp. at 35. 
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Here, Defendants’ alleged harm is meritless and purely speculative.  It rests entirely 

on Defendants’ mistaken presumption that Plaintiffs seek a mandatory injunction directing 

Defendants to provide grant funding.  As explained above, Plaintiffs seek only to restore 

the status quo.  See supra at 2.  In addition, Defendants’ other concerns about 

environmental damage are baseless.  Oklahoma enforces the same federal standards that 

OSMRE would enforce, and OSMRE has no basis for suggesting that Oklahoma would 

stop what it has successfully done for over 30 years.  See Dossett Supp. Decl. ¶¶ 3–10.  

Further, Defendants do not assert or present any evidence that Plaintiffs cannot respond in 

damages if the preliminary injunction harms Defendants.  See Cont’ Oil, 338 F.2d at 783. 

In any event, the amount Defendants seek—nearly $8 million—is unreasonably 

high because Defendants provide no non-speculative evidence to support it and Plaintiffs 

seek to vindicate the public interest.  See, e.g., Juul Labs, Inc. v. 4X PODS, 509 F. Supp. 

3d 52, 79 (D.N.J. 2020) (“[A] bond is only justified to the extent necessary to secure the 

price of a wrongfully issued injunction.”) (citing Sprint Commc’ns Co. v. CAT Commc’ns 

Int’l, Inc., 335 F.3d 235, 240 (3d Cir. 2003)); Davis v. Mineta, 302 F.3d 1104, 1126 (10th 

Cir. 2002) (“Ordinarily, where a party is seeking to vindicate the public interest . . . , a 

minimal bond amount should be considered.”), abrogated on other grounds by Dine 

Citizens Against Ruining Our Env’t v. Jewell, 839 F.3d 1276 (10th Cir. 2016).  Oklahoma 

seeks to vindicate its legal right to administer its SMCRA programs for the public benefit.   

CONCLUSION 
 

This Court should issue an order preliminarily enjoining the Notice of Decision and 

the Grant Funding Denials. 
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