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   IN THE UNITED STATES DISTRICT COURT 
     FOR THE DISTRICT OF NORTH DAKOTA 
    SOUTHWESTERN DIVISION 
 
 
Bird Industries, Inc,              ) 
A South Dakota Corporation, and  )  Case No. 1:21-cv-70 
Laura Bird, Individually,    ) 
            Plaintiffs,  )   
 vs     ) PLAINTIFFS’ RETURN TO  
      ) DEFENDANT’S MOTION TO  
The Tribal Business Council of the   ) DISMISS 
Three Affiliated Tribes of the Fort  ) 
Berthold Indian Reservation           ) 
                                   Defendant,      ) 
 

HISTORY 
 

[1] PARTIES:  
 

a. The Tribal Business Council, defendant is an “association in fact” and 
is located in North Dakota. 

b. Bird Industries, Inc. is a South Dakota Corporation.  Its principal office 
and permanent address is in South Dakota. 

c. Laura Bird is an enrolled member of the Three Affiliated Tribes and a 
permanent resident of the State of South Dakota. 

 
[2] CAUSE OF ACTION: This is a Civil RICO action created by a statute 
enacted by the Congress of the United States for the protection of all persons 
who are citizens of the United States.  (18 U.S.C. § 1961–1968.)   Bird 
Industries, Inc. and Laura Bird are the Plaintiffs. The Tribal Business Council 
is the Defendant. In a Civil RICO lawsuit, the plaintiff must prove the 
existence of an “enterprise" through which the defendants over a period of 
years engaged in a pattern of prohibited activities listed in 18 U.S.C. § 
1962. The proof of an “enterprise” requirement of the RICO statute in this 
case is satisfied by the factual allegations recited in the complaint that 
show the Three Affiliated Tribes was used by the Tribal Business Council to 
accomplish purposes declared unlawful in 18 U.S.C. § 1962.      
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[3] Under 18 U.S.C. § 1961 (4) an “enterprise” is defined as any individual, 
partnership, corporation, association, or other legal entity, and any union or 
group of individuals associated in fact even if not a legal entity.  Three 
Affiliated Tribes clearly fits the definition of an association in fact.   In Boyle 
v. United States, 556 U.S. 938, 945-948 (2009), the U.S. Supreme Court said 
proof of an association-in-fact “enterprise” is sufficient to satisfy the 
requirements of the RICO statute.   Existence of an association in fact can be 
shown by structural features such as purpose, relationships among those 
associated with the enterprise, and longevity sufficient to permit the associates 
to pursue the enterprise’s purpose. In United States v Turkette, 452 US 576 
(1981), the court commented that evidence used to prove existence of an 
“enterprise” and to prove a pattern of unlawful activity may coalesce and that 
proof of a “pattern of racketeering activity” can be sufficient to permit a jury 
to infer the existence of an association-in-fact enterprise.   
 
[4] In a civil RICO case there must be proof of certain specified 
relationships between the defendant and the enterprise.  Four such 
relationships that have been identified include (1) defendant invested the 
proceeds obtained in a pattern of racketeering activity into an enterprise (18 
U.S.C. § 1962 (a);  (2) defendant  acquired or maintained an interest in, or 
control of the enterprise through a pattern of racketeering activity (18 U.S.C. 
§ 1962 (b);  (3) defendant conducted or participated in the affairs of the 
enterprise "through" a pattern of racketeering activity (18 U.S.C. § 1962 
(c);   and (4) defendant conspired to do the unlawful activities. (18 U.S.C. § 
1962 (d).    
 
[5] The Complaint in this action identifies many activities of the Tribal 
Business Council that fit the relationships outlined above.  (1) The Tribal 
Business Council  invested  proceeds of its racketeering activity into the 
Three Affiliated Tribes satisfying 18 U.S.C. § 1962 (a); (2) The Tribal 
Business Council acquired or maintained an interest in or control of the 
racketeering activity satisfying 18 U.S.C. § 1962 (b);  (3) The Tribal Business 
Council conducted or participated in the affairs of the Three Affiliated 
Tribes in a pattern of racketeering activity that satisfies the requirement of 
proof of conspiracy satisfying 18 U.S.C. § 1962 (d).  
 
[6] The Tribal Business Council argues this Court lacks jurisdiction to 
resolve intra-tribal disputes.  (citing Smith v Babitt, 100 F.3d 556 (8th Cir. 
1996).  The present case is not an intra-tribal dispute that requires 
interpretations of its Constitution, its Tribal Code, or its customs.  It does 
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involve remedies specifically granted in a Statute enacted by the United 
States Congress to assure all “persons” have a remedy in our Federal District 
Courts when subjected to corruption and racketeering.  Smith, id is not 
even remotely similar to the present case.  Smith, id involved a question 
of who was a member of a tribe for purposes of sharing in the profits and 
proceeds of its gambling facilities.  The Smith Court said:  
  

“The great weight of authority holds that tribes have exclusive 
authority to determine membership issues. A sovereign tribe's 
ability to determine its own membership lies at the very 
core of tribal self-determination; indeed, there is perhaps no 
greater intrusion upon tribal sovereignty than for a federal court 
to interfere with a sovereign tribe's membership 
determinations.”  

  
There would be no greater intrusion into the rights of a citizen of the United 
States than a finding that a specific congressional mandate expressed clearly 
in the RICO statute applies to all persons except Indians who must first submit 
their grievance to a court over which the corrupt leadership being sued has 
judicial control.   Congress has said all persons harmed by specific 
racketeering activities may bring a claim for their damages to the Federal 
District Court and that is what the Plaintiffs are doing here.  They are persons 
harmed.    
 

JURISDICTION 
  

[7] The Tribal Business Council challenges this Court’s jurisdiction to hear 
the case.  A federal district court has original jurisdiction in cases where the 
subject matter of the case (a) “arises” under the Constitution, or (b) is based 
upon an express federal law, or (c) is based on a treaty of the United States."  
28 U.S.C. § 1331.  In the Tribal Business Council’s Motion to Dismiss there 
is no challenge made to Jurisdiction based on any section or subdivision 
of Fed. R. Civ. P. Rule 12 except subsection (b) (1).  Rule 12 (b) (1) involves 
only challenges based on subject matter jurisdiction. 
  
[8] In deciding whether a court has subject matter jurisdiction the court is 
to make a facial review of the complaint to determine whether there is a 
federal law that expressly creates the cause of action being asserted.  City of 
Chicago v. Int’l Coll. Of Surgeons, 522 U.S. 156, 163, 118 S. Ct. 523, 139 L. 
Ed. 2d 525 (1997).  Markham v. Wertin, 861 F.3d 748, 754 (8th Circ. 2017); 
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Thomas v. United Steelworkers Local 1938, 743 F. 3d 1134, 1139 (8th Cir. 
2014).  In this case, there is such a law.  The cause of action in this case 
“arises” under the RICO statutes.  18 U.S.C. § 1964 expressly states federal 
district courts are the jurisdiction Congress has designated what court is to 
hear RICO cases.  Taylor v Rice, 2012 U.S. Dist. LEXIS 8411; Great Lakes 
Gas Transmission Ltd. P’ship v. Essar Steel Minn. LLC, 843 F. 3d 325, 329 
(8th Cir. 2016). 
 
[9] Although it can properly only make a facial attack on jurisdiction under 
Rule 12 (b) (1), the Tribal Business Council in this case has made a 
voluminous factual attack to accompany its Motion to Dismiss.  Its 
evidentiary submission provides no help to the court in deciding whether there 
is a lack of subject matter jurisdiction.  Given the limited scope of its claim 
made under Fed. R. Civ. P. § 12 (b) (1) there is no basis for a review based 
on any of the other reasons listed in Fed. R. Civ P. §12 (b) (2 through 6).  The 
review here hinges solely on the validity of whatever legal arguments the 
defendants can make about a lack of subject matter.  The court’s review 
should not be about the truthfulness or accuracy of the factual allegations in 
Plaintiff's complaint. The Plaintiffs facts should be accepted as 
true.  Dismissal is appropriate only if on the face of the complaint it can be 
seen the claims made present no subject matter over which the court has 
jurisdiction. Only if the Court were to sui sponte decide to convert 
defendant’s Motion into one for Summary Judgement could the voluminous 
evidentiary submission be considered.  Plaintiffs would object to that.  It is 
not what the Rules provide and some of the facts alleged have no support in 
the record except counsel’s own ipse dixit assertions.  Just one example is 
Counsel’s Statement that the reason for Bird’s ejection from the project was 
“mismanagement”. 
 
[10] In its Memorandum in Support of Motion to Dismiss for Lack of 
Jurisdiction, counsel for the Tribal Business Council asserts that a Court has 
an obligation to review documents and evidence beyond the pleadings even 
when deciding a Rule 12 (b) (1) Motion to Dismiss.  (Citing Osborn v. United 
States, 918 F. 2d 729 (8th Cir. 1990).  From Osborn, id (and presumably the 
cases cited therein) Council contends “no presumptiveness attaches to [a] 
plaintiff’s allegations and the existence of disputed material facts will not 
preclude the trial court from evaluating for itself the merits of jurisdiction 
claims.  This is a cherry-picked and distorted interpretation of the Osborn case 
and actually contrary to its holding. Osborn, id does not stand for the 
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proposition Counsel recites.  It stands for the opposite.  In Osborn, id the 
Court said:   

  
“A court deciding a motion under Rule 12 (b) (1) must 
distinguish between a "facial attack" and a "factual attack."  
Menchaca v. Chrysler Credit Corp., 613 F.2d 507, 511 (5th Cir.), 
cert. denied, 449 U.S. 953, 101 S. Ct. 358, 66 L. Ed. 2d 217 
(1980); Mortensen, 549 F.2d at 891. In the first instance, the 
court restricts itself to the face of the pleadings, Menchaca, 613 
F.2d at 511; Mortensen, 549 F.2d at 891, and the non-moving 
party receives the same protections as it would defending against 
a motion brought under Rule 12(b)(6). Adams v. Bain, 697 F.2d 
1213, 1219 (4th Cir. 1982). The general rule is that a complaint 
should not be dismissed "'unless it appears beyond doubt that the 
plaintiff can prove no set of facts in support of his claim which 
would entitle him to relief.'" Scheuer v. Rhodes, 416 U.S. 232, 
236, 40 L. Ed. 2d 90, 94 S. Ct. 1683 (1974) (quoting Conley v. 
Gibson, 355 U.S. 41, 45-46, 2 L. Ed. 2d 80, 78 S. Ct. 99 
(1957)). In a factual attack, the court considers matters outside 
the pleadings, Menchaca, 613 F.2d at 511, and the non-moving 
party does not have the benefit of 12(b)(6) safeguards.  
Mortensen, 549 F.2d at 891.”  

  
[11] The Tribal Business Council presents two legal arguments as to why a 
review of the complaint shows there is a lack of subject matter jurisdiction.  
Neither of the two arguments relied on speak to the “subject matter” of the 
complaint.  The subject matters of this complaint are the specific violations of 
the RICO statute recited in the complaint.  In a Rule 12 (b) (1) challenge the 
factual assertions of the complaint must be taken as true. 
 
[12] One argument is that the Tribal Business Council has sovereign 
immunity.  The other argument is that there has been a failure to exhaust 
remedies in Tribal Court.  Neither has anything to do with the “subject matter” 
of the RICO factual allegations that appear on the face of this complaint.  
Sovereign Immunity and Exhaustion of Remedies in Tribal Court are separate 
defenses that do not affect “subject matter” in a Rule 12 (b) (1) review. 
 
[13] The beginning analysis of whether this complaint lacks “subject 
matter” jurisdiction is 18 U.S.C. § 1964 where it says:  

 

Case 1:21-cv-00070-DLH-CRH   Document 25   Filed 11/29/21   Page 5 of 17



   
 

 6  
 

“Any person injured in his business or property by reason of a 
violation of section 1962 of this chapter may sue therefor in any 
appropriate United States district court and shall recover 
threefold the damages he sustains and the cost of the suit, 
including a reasonable attorney's fee.”  18 U.S.C. § 1964 (c) 

 
[14] This statute is a congressional designation of jurisdiction for civil RICO 
cases.  The designation is to the Federal District Courts.  See Griffioen v. 
Cedar Rapids & Iowa City Ry. Co., 785 F.3d 1182, 1188 (8th Cir. 2015).  See 
also 28 U.S.C. § 1331.  The issue is whether the complaint fails to set forth 
facts which if assumed to be true are sufficient to satisfy the requirements for 
proof of a RICO claim. 
 
[15] In proving a RICO claim there must be proof of at least two violations 
of prohibited acts specified in 18 U.S.C. § 1962.  In the statutes there are 35 
or more acts that have been found to apply.  The specific predicate acts 
Congress intended to apply are listed in 18 U.S.C. § 1962 (b), (c), and (d).  18 
U.S.C. § 1962 is cited in the complaint as a basis for jurisdiction in this case.  
Theft, fraud, racketeering, and violations of Continuing Criminal Enterprise 
Statutes are all included in the listing.  The complaint here presents facts that 
show that over a period of years the Tribal Business Council or its entities, 
arms, representatives, agents, managers and employees engaged in numerous 
acts that are declared as predicate acts in 18 § U.S.C. 1962.  
 
[16] Turning to the issue of “exhaustion of remedies in tribal court,” we 
concede that failure to exhaust remedies in Tribal Court in many instances 
presents a legitimate defense.  But it does not go to the issue of “subject 
matter” jurisdiction.  In the event this court should decide, sui sponte, to 
convert defendant’s Rule 12 (b) (1) Motion into a Motion for Summary 
Judgment Motion, we would want to address the factual issues with a much 
more detailed submission than what we give below. We should not have to do 
so if this Motion is considered solely as a “lack of subject matter” challenge 
pursuant to Rule 12 (b) (1).  
 
[17] Imposing a failure to exhaust tribal court remedies as a “subject 
matter” jurisdictional defect is contrary to statutory law, or case law, and 
defies common sense.  It ignores the logical interpretation of the 
statutory language that governs this case.  As a practical matter, doing so in a 
case such as this would impose a death sentence on the availability of a RICO 
remedy.  It takes years and years and tons of money to litigate a RICO 
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case.  Here it took many months to first comply with a mandatory 
arbitration clause that was solely implanted by defendant’s counsel into the 
buy-out agreement that gives rise to this litigation.  It was solely the doing and 
draftsmanship of the defendants.  Plaintiffs were not represented by 
counsel.  If another hurdle of Tribal Court exhaustion is required before 
ferreting out the corruption and racketeering that has taken place the remedy 
becomes an illusion.  Such a requirement neuters the express 
wording of 18 U.S.C. § 1964.  The plaintiffs’ business involved here from 
which millions of dollars were stolen cannot survive the loss of contracts, 
customers, staff, expenses for arbitrators, lawyers, experts, witnesses, travel 
and much more.  Bird Industries, Inc., once a multi-million dollar, native- 
owned corporation, is in extremis and Laura Bird has lost her critical 8A 
preferential bidding status with SBA. 
 
[18] Without intending to impugn the integrity of the TAT Tribal Court, 
that Court would not be a proper forum to decide any aspect of this case in 
any event.  Aside from being a long and prolonged expensive venture, it is 
virtually guaranteed to be futile.  The TAT Tribal Court is subservient to 
the Tribal Business Council, which is the very party being sued here.  There 
is no separation of powers.  The Tribal Business Council holds the judicial 
power in that forum.  (See minutes of the Tribal Business Council meeting in 
November of 2015 where Chairman Mark Fox acknowledges that the Council 
holds the Judicial Authority).  For Bird Industries to prevail, the Tribal Court 
would have to decide against the very entity that has control and authority 
over it.  This is far from an “internal squabble between tribal members.”  To 
require the addition of more years of litigation, motions, trials, and appeals in 
tribal court would be exhaustion of a Plaintiff and not exhaustion of a remedy.  
It would effectively bypass a specific Congressional mandate that all persons 
be given access to the Federal District Courts when and if they have been 
harmed or damaged by corruption and racketeering activity. 
 
[19] In summary, this lawsuit is brought pursuant to a specific Federal 
Statute in which Congress expressly vested jurisdiction in the United States 
District Courts.  The Statute says:    

  
“Any person injured in his business or property by reason of a 
violation of section 1962 of this chapter may sue therefor in any 
appropriate United States district court and shall recover 
threefold the damages he sustains and the cost of the suit, 
including a reasonable attorney's fee.”   “18 U.S.C. § 1964 (c).  

Case 1:21-cv-00070-DLH-CRH   Document 25   Filed 11/29/21   Page 7 of 17



   
 

 8  
 

  
[20] The other defense raised by the Tribal Business Council is sovereign 
immunity.  Counsel argues the Tribal Business Council was not involved in 
any of the events that gave rise to this RICO complaint.  It then says it has 
sovereign immunity.  It is inconsistent to first say, “We didn’t do it”; then to 
say, “We have immunity from liability for the losses and damages Plaintiffs’ 
incurred here.”  The argument, however inconsistent it may be, has nothing to 
do with lack of subject matter jurisdiction.  The Council’s argument is that 
Plaintiffs’ complaints are against segments, economic development 
corporations, LLCs chartered by the Tribe, or individuals not against the 
Tribal Business Council that created, funded, and controlled all of them.  One 
of the principals involved in the acts of racketeering was Frank Grady, one of 
their own councilmen.  The Council contributed hundreds of millions of 
dollars in assets to the aggregate project, made loans to fund its operations, 
invested money, employees, managers, equipment, and product to build large 
tribal projects like Thomas M. (Johnny) Bird-Veterans Memorial Hall. 
 
[21] When Plaintiffs’ interest in the Joint Venture was “bought out” based 
on false information provided to Plaintiffs, the check for $320,000 was signed 
by the Tribal Business Council’s Chairman, Mark Fox. 
 
[22] A few blocks from its offices, the Tribal Business Council advertised, 
by gigantic billboard, that the gravel venture was a Tribal Project; in fact, it 
states that “Lake View is and equal opportunity employer, tribally owned and 
ready to serve your aggregate and concrete needs.” (emphasis added).  It now 
claims the Tribal Business Council had nothing do with it. 
 
[23] The argument, “We didn’t do it,” is patently false.  Plaintiffs have pled 
more than adequate events and instances of unlawful activities in which 
the Tribal Business Council was directly involved as well as many in which 
arms and entities over which it had complete control were the actors.  We will 
set forth some of them below, not because we think there should be a 
Summary Judgment review but to show that in making its argument of “lack 
of subject matter jurisdiction” it is willing to this day to continue to engage in 
falsehoods and deception. 
 
[24] One of Defendant’s mantras has been that because there is no Tribal 
Council Resolution waiving sovereign immunity it was not waived.  Without 
examination of the law, this is what appears to be the basis of the Arbitrator’s 
decision.  What defeats the argument is the fact this Defendant, through its 
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Councilmen, Segments, LLCs, Corporations, Employees, and Lawyers 
drafted the Joint Venture Agreement and Buy-Out Agreement to include a 
mandatory arbitration clause.  The inclusion of that provision is a waiver of 
sovereign immunity.  It is a provision that was called for by the Defendants 
themselves through their arms, sub-entities, councilmen, employees, lawyers, 
and draftspersons.  This venture was conceived, created, and controlled by the 
Tribal Business Council, and it included in its foundational documents a 
clause calling for the resolution of any disputes by mandatory arbitration, and 
that is a waiver of sovereign immunity. 
 
[25] In the 40 or so cases cited in Defendant’s brief in support of 
dismissal, Defendant ignores the most significant case that discusses the 
issue.  It is C L Enterprises v. Cit. Bd. Potawatomi Ind. Tribe, 532 
U.S. 411 (2001).  In C L, id, the United States Supreme Court said a 
mandatory arbitration clause in a contract with an Indian Tribe is a waiver of 
the Tribe’s sovereign immunity.     
 
[26] C L, id, is not the only case that refutes Defendant’s reliance 
on sovereign immunity.  In Amerind Risk Management Corp. v. Malaterre, 
633 F.3d 680 (8th Cir. 2011), the 8th Circuit agreed that a mandatory 
arbitration clause in a contract with an Indian Tribe constitutes a waiver of 
sovereign immunity.  The decision needs to be read more than once, but that 
is what it says.  To Justice Kermit Bye, the majority’s decision was confusing 
and not stated clearly; so, he dissented.  Quoting from previous decisions, 
Justice Bye said: 

 
“[W]e believe it is clear that any dispute arising from a contract
 cannot be resolved by arbitration, as specified in the contract, if 
one of the parties intends to assert the defense of sovereign 
immunity…The arbitration clause…would be meaningless if it 
did not constitute a waiver of whatever immunity [the Tribe] 
possessed.”  

 
[27] Justice Bye went on to state his objection to the majority’s lack of 
clarity. 
   

“The Eighth Circuit had addressed this same issue prior to C L 
Enterprises, also deciding a tribe clearly waived its immunity 
“with respect to claims under the contract” by entering into an 
agreement containing an arbitration clause, concluding “[b]y 
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definition such disputes could not be resolved by arbitration if 
one party intended to assert sovereign immunity as a 
defense…The parties clearly manifested their intent to resolve 
disputes by arbitration, and the Tribe waived its immunity with 
respect to any disputes under the contract.” Citing Rosebud 
Sioux Tribe v. Calr-U Constr. Co. of S.D., Inc., 50 F.3d 560. 562-
63 (8th Cir. 1995) (emphasis added) 

 
[28] Justice Bye’s dissent was so compelling that the majority in Amerind, 
felt it necessary to clarify its own decision in Footnote # 9.  They wrote:  

 
“Although we need not decide whether ARMC was amenable to 
suit, we disagree with the dissent’s assertion that ARMC waived 
its immunity through the Scope of Coverage agreement’s 
arbitration provision.  The provision in question is housed under 
the heading “Non-Binding Arbitration” and provides: “If 
[TMHA] and [ARMC] do not agree whether coverage is 
provided by the Scope of Coverage document, then either 
party may make a written demand for arbitration.”  (emphasis 
added). This provision is readily distinguishable from the 
[mandatory] arbitration provisions that operated as express 
waivers of tribal immunity in C L Enterprises, Inc v. Citizen Band 
Potawatomi Indian Tribe of Oklahoma, 532 U.S. 411, 121 S.Ct. 
1589, 149 L.Ed.2d 623 (2001), and Rosebud, 50 F.3d 560 
(8th Cir. 1995). (emphasis added).  Unlike the provision in the 
present case, the arbitration provisions in those cases expressly 
required binding arbitration and judicial enforcement of 
arbitration awards.  C L, 532 U.S. at 414-15, 121 S.Ct. 1589; 
Rosebud, 50 F.3d at 563.  

 
[29] In Dillon v. BMO Harris Bank, N.A., No. 16-mc-5-CVE-TLW, 2016 
U.S. Dist. LEXIS 13433 (N.D. Okla. Feb. 4, 2016) that Court also cited C L 
Enterprises, Inc., supra.  It correctly observed that C L was a case in which 
waiver was found because of the language that had been used in the contract.  
Specifically, the waiver language it was referring was its mandatory 
arbitration clause.  The Dillon decision supports the assignment of liability to 
the Defendants in this case and does not support any sovereign immunity. 

 
[30] Shingobee Builders, Inc. v. N. Segment All., 350 F. Supp. 3d 887 
(D.N.D. 2018) is authority from this very court as to why there is liability 
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when one of the arms of the Tribal Business Council becomes involved in 
unlawful activities.  As in Shingobee, the Tribal Business Council was deeply 
involved in the activity that gave rise to its liability.  Sovereign immunity was 
found to have been waived based on what the U.S. Supreme Court said in C 
L Enterprises, Inc.  The Tribal Business Council in this case was deeply 
involved in the actions of the Council’s own arms, councilmen, employees, 
lawyers, sub-agencies, segments, economic development entities, chartered 
corporations and/or LLCs that ran the aggregate joint venture.  In those 
actions, these entities stole tens of millions of dollars from the Plaintiff.  The 
Council had to have known what was going on.  It facilitated, provided, 
equipment, employees, product for the use of its sub-entity or arms.  It is 
false for it to claim as it did in arbitration that it had no control and did not 
participate in the operations and misdeeds of its own arms and 
representatives. 
 
[31] Even now, they falsely assert in their brief in support of dismissal that 
Laura Bird and Bird Industries Inc.’s removal from the joint venture was the 
result of bad management.  This is the first time we have heard of such an 
accusation.  We cannot find one letter, one e-mail, one Notice, one comment 
in Tribal Business Council minutes that lay blame on Bird or Laura for 
mismanagement and the failure of the joint venture.  In desperation, they are 
willing to promote a new, contrived, false accusation.  Bird was removed so 
that it would not have access to the tens of millions of dollars that were 
pouring in.  A bit over a year after Plaintiff was brought in to provide 
equipment, startup capital, and expertise, Bird was abruptly removed from the 
site without cause.  The claim of bad management is belied by a letter dated 
August 2, 2016, from Tribal Business Councilman, Frank Grady, submitted 
to the Chairman of the Tribal Employment Rights Office.  In 
it, Grady projected earnings exceeding 2.5 million dollars in the next 6 
months. He acknowledged the contribution Bird Industries Inc. had 
made to the venture by advancing startup expenses, half of which the 
Defendant and its arms were liable for but never paid (some $400,000).  Mr. 
Grady a member of the Tribal Business Council ended his letter with 
this comment:   

  
“Based on our experience, Laura (Lori) Bird conducts business 
with a high degree of professionalism and integrity and is a 
valued partner of the three Affiliated Tribes-Four Bears 
Segment.”  (See attached Plaintiffs’ Exhibit No. 1) 
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[32] In the event the Court were to make a Summary Judgment review, here 
is a brief summary of just some of the reasons the records show major 
involvement of the Tribal Business Council in the wrongful actions of its 
councilmen, agents, representatives, arms, and employees. There is much 
more, but this should give a small taste of what would be involved in such a 
review. 

 
a. The Council at all times retained absolute authority and control 

over all of the Segments, Corporations, LLCs, and Joint 
Ventures it authorized, chartered, and approved.  Resolution No. 
15-067-LKH for example shows retention of authority and 
control over all of the Segments and/or their Development 
Corporations.   

  
b. For years, the Tribal Business Council retained a Supervising 

Attorney for all of the Council’s many ventures.  The scope of 
the attorney’s responsibilities is detailed in the attorney contract 
used by the Council.  It included a provision that “A. 
The ATTORNEY shall provide legal advice and counsel to the 
Three Affiliated Tribes, the Tribal Business Council and all 
programs, entities and subdivisions of the Tribe” (emphasis 
added).  The attorney at the time of the buy-out  may or may not 
have had the designation of “supervising attorney,” but during 
the period of time these wrongful acts were being committed, he 
was counsel for the Council and/or its arms  when the 
fraudulent buy-out was done.  Whoever  held the position 
of “supervising” authority would have been the Council’s 
counsel for  “…all programs, entities and subdivision of the 
Tribe.”  Bird was uncounseled. In 
the negotiations Laura Bird and her representatives were 
provided false and misleading information designed to make 
them believe the joint venture had been unsuccessful from the 
beginning and was virtually worthless.  The opposite was true.  It 
had been highly successful.  Half of the net profits belonged to 
Bird.  Instead of honoring the joint venture contract, the Tribal 
Business Council or its arms or employees  kept the profits and 
didn’t pay their half of the start-up expenses as had been agreed. 
The reason for Bird’s removal was that the Council and/or its 
arms, agents, managers, and employees wanted access to the 
multi-millions of dollars that were rolling in.  They did not want 
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Bird to have access to bank statements that showed this was the 
case.  To accomplish their racketeering ends, the money had to 
be diverted to new, secret, undisclosed bank 
accounts in New Town, Minneapolis, and even Texas.  Bird was 
never told about these accounts or how the money was being 
distributed.  Bird was convinced by false or omitted records 
that the venture was doomed. The financial information provided 
to Bird failed to disclose tens of millions of dollars of income in 
which Plaintiffs had a 50% joint ownership interest.  Without 
full right of discovery in the arbitration proceedings it was 
impossible to find out what specific person or persons compiled 
the false and misleading information to be omitted from the 
accountings that were shown to Bird in the negotiations.  They 
tried for a buy-out offer of $5,000.00.  In small increments, they 
increased the offer until Bird decided it better take what it could 
get and sold out for $230,000.00.  It should have been millions 
more.  The $230,000.00 that was paid came in the form of a 
check signed by the Chairman of the Tribal Business Council, 
not one of the Council’s arms.      

  
c. In Tribal Resolution No. 15-149-LKH dated September 2, 2015, 

the Council approved a “donation” of hundreds of millions of 
dollars in gravel and aggregate to one of its own arms in the form 
of a Lease.  It was essentially a lease from itself to itself.  It was 
for the express purpose of mining the aggregate that had been 
found in the immediate area.  The Tribal entity to which the lease 
was given was under the authority and control of the Tribal 
Business Council. That Council could dictate the arm’s policies, 
finances, expenditures, and how the aggregate and concrete 
would subsequently be used.  It could dissolve or reinstate any 
or all of the arms or sub-entities involved at will.  It could take 
all of these sub-entities assets if it so desired……and on 
occasion did. 

   
d. Sub-entities, arms, agents, employees of the Council secretly 

opened new bank accounts in North Dakota, Minnesota, and 
Texas to transfer and/or deposit proceeds of the sale of aggregate 
and concrete in which Plaintiffs had a 50% interest.  Plaintiffs 
never received their 50% interest in the net proceeds of those 
accounts.  The Defendants moved equipment to Texas and 
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engaged in business there including the formation of a Texas 
LLC with the identical name of the Lakeview LLC.  They opened 
a bank account in Texas.   

 
e. For the first time in its Motion to Dismiss, the Council accuses 

Bird of not having obtained Permits from government agencies 
required before the gravel removal and sale could proceed.  It 
claims to have sustained huge losses because of Bird’s failure to 
get these Permits.  It is a Rope-A-Dope tactic to distract the issue 
to exhaust the Plaintiffs with an issue never raised before and 
having no merit whatsoever.  Governmental Permitting 
the excavation and sale of minerals under Trust land allegedly 
owned by the Tribe was not Bird’s responsibility.  It was the 
Tribal Business Council’s and its sub-entity’s responsibility as 
fiduciaries of trust land to attend to any 
required permitting.  Apparently, they have found themselves in 
hot water with the government agencies that require owners who 
mine and dispose of minerals that might affect trust land and the 
waters of the Missouri River to have Permits.  In 
desperation, they have decided to accuse Bird of costing them 
millions of dollars to clean up the consequence of their own 
negligence and failure to obtain the Permits.  The minerals may 
or may not have been the Council’s to lease.  It apparently did 
not check for its responsibility to any governmental authority that 
required permitting.  Now, it blames the contractor that was 
contracted to perform excavation for not procuring the Permits 
the fiduciary and owner is required to procure.  It alleges Laura 
Bird is responsible for the cost of cleaning up the mess that 
its own lack of responsibility is causing. Interestingly, most of 
that mess was created after it ejected Laura off the site.   

 
f. One of the Council’s sub-entities wrote a Business Plan in which 

it is stated that the Three Affiliated Tribes of the Mandan, 
Hidatsa and Arikara is actually a “shareholder” in the aggregate 
venture.  It noted that at that time the Tribe’s investment in the 
project to date was $1,031,278.49.  It could hardly have been an 
estimate. It was down to the penny. Yet the Tribal Business 
Council says it had no involvement.   
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g. The Council extended credit to secure a loan of $19,000,000.00 
for the venture to enable one of its arms to complete the Thomas 
M. (Johnny) Bird-Veterans Memorial Hall in accordance with 
plans and specifications approved by the Council.  Millions of 
dollars of joint venture aggregate and concrete was mined and 
sold as a result of these loans and leases.  Bird was entitled to 
half of the net proceeds from these projects and did not receive 
its contracted share.  

 
h. By Tribal Resolution No. 16-153-LKH dated September 2, 2015, 

the Council approved a lease between the Council and Kinetic 
Leasing Inc. to provide heavy equipment used to mine and 
market gravel and aggregate for the joint venture.  The 
equipment belonged to Bird Industries.  Defendants paid off a 
balance owing to Kinetic on Bird’s lease but then took 
possession and ownership of the equipment.  Some of it they sent 
to Texas to perform joint venture work they never told Bird 
about.  It somehow accomplished transfer of the title of this 
equipment to itself without Bird’s consent and without payment 
to Bird for its equity in it.      

 
i. By Tribal Resolution No. 18-107-FWF, the Council closed out a 

bank account at Cornerstone Bank into which the proceeds 
of sales of aggregate and concrete had been secretly deposited. 
The chairman of the council then appropriated the balance in that 
account of some $201,763.94 to a tribal account.  Plaintiffs had 
a 50% ownership in those funds.  

 
j. After removing Plaintiffs from the excavation site, Frank Grady, 

a councilman on the Tribal Business Council, and others working 
with him assumed management.  Councilman Grady signed the 
Buy-Out Agreement.  It would be incredulous to believe the 
entire Tribal Business Council did not know what its fellow 
councilman was doing.   The Council had contributed hundreds 
of millions of dollars and assets to facilitate a mining project a 
few blocks down the street from its headquarters and now claims 
they knew not what was happening and had no control over it.   
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CONCLUSION 
  

[33] The Motion to Dismiss Plaintiffs’ Compliant should be dismissed and 
the matter should move to Discovery under a schedule ordered by the Court.  
 
 Respectfully submitted this 29th day of November 2021.  

 
IRVIN B. NODLAND, PC 
Attorney for Plaintiffs 
109 N 4th Street Ste. 300 
Bismarck, ND 58501 
irv@nodlandlaw.com 
701-222-3030 
 
/s/ Irvin B. Nodland____________ 
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CERTIFICATE OF SERVICE 
 

I certify that on November 29, 2021, the following documents: 
 

1. PLAINTIFFS’ RETURN TO DEFENDANT’S MOTION TO 
DISMISS; 

a. PLAINTIFFS’ EXHIBIT NO. 1; and 
2. This CERTIFICATE OF SERVICE 

 
were filed electronically with the Clerk of Court through ECT, and ECF will 
send a Notice of Electronic Filing (NEF) to the following: 

 
Robins Kaplan LLP  
Attorneys for Defendant 
Timothy Q. Purdon 
TPurdon@RobinsKaplan.com 
 
Timothy W. Billion 
TBillion@RobinsKaplan.com 
 
Fredericks Law Firm, LLC 
Attorneys for Defendant 
John Fredericks III 
jfredericks@jf3law.com 
 
Peter J. Breuer 
pbreuer@jf3law.com 
 
 
Dated this 29th day of November 2021. 

    Irvin B. Nodland, PC  
    109 N. 4th Street Suite 300 
    Bismarck ND  58501 
    701-222-3030 
    irv@nodlandlaw.com  
     
    /s/ Irvin B. Nodland    
    IRVIN B. NODLAND ID NO. 02729 
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