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MOTION OF THE MUSCOGEE (CREEK) NATION TO DISMISS 

FOR FAILURE TO JOIN A REQUIRED PARTY  

AND BRIEF IN SUPPORT  

 

Defendant-Intervenor, the Muscogee (Creek) Nation, a federally recognized Indian 

tribe (the “Nation”), hereby moves to dismiss this action pursuant to Fed. R. Civ. P. 

12(b)(7) and 19 for failure to join a required party. In support, the Nation states as 

follows: 

INTRODUCTION & SUMMARY 

The Plaintiffs’ actions are a collateral attack on the Nation’s fundamental 

sovereign interests and permanent homeland, which was confirmed to be a legally 

recognized “Indian reservation” by the Supreme Court of the United States last year in 

McGirt v. Oklahoma, 591 U.S. ___, 140 S. Ct. 2452 (2020). The Plaintiffs, however, 

failed to name the Nation as a defendant in this action, and the Nation cannot be joined 

involuntarily due to its sovereign immunity. Continuing with the Plaintiffs’ claims in the 

absence of the Nation has the potential to destroy the Nation’s sovereign rights, so equity 

and good conscience require the Nation’s motion to dismiss to be granted.  

In McGirt, the Supreme Court confirmed that the Nation’s reservation is a 

present-day reservation that was never disestablished.1 Specifically, the Supreme Court 

held that the Nation received through its treaties an “Indian reservation” that fits “any 

definition” of the term, and that “in all this history there simply arrived no moment when 

 
1  See McGirt v. Oklahoma, 591 U.S. ___, 140 S. Ct. 2452 (2020). 
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any Act of Congress dissolved the [Muscogee] Creek Tribe or disestablished its 

reservation.”2 

The Plaintiffs’ cause of action relates to jurisdictional authority under the Surface 

Mining Control and Reclamations Act, 30 U.S.C. § 1201, et seq. (“SMCRA”), which 

defines “Indian lands” to include “any Federal Indian reservation.”3 The Plaintiffs argue 

in their Complaint and Motion for Preliminary Injunction that the Nation’s reservation 

does not meet that definition.4 Instead, the Plaintiffs’ primary argument is that the 

Supreme Court’s confirmation of the Nation’s reservation in McGirt is limited to the 

context of criminal jurisdiction under the Major Crimes Act, 18 U.S.C. § 1153, despite 

the Court’s sweeping opinion that specifically acknowledged the decision’s potential 

impact on other federal laws.5 The Plaintiffs also claim that Congress broadly divested 

significant jurisdictional authority from the Nation, and that equitable principles prohibit 

any change of jurisdiction on the Nation’s reservation.6 The Nation has a clear and direct 

interest in the outcome of these attacks against its sovereignty and the status of its 

reservation, as well as an interest in the regulatory jurisdiction on its reservation under 

the SMCRA. Continuing with these claims in the absence of the Nation would alone 

 
2  Id. at 2462, 2468. 

3  30 U.S.C. § 1291(9) (emphasis added). 

4  Pls.’ Compl. [ECF No. 1], ¶¶ 38-39; Pls.’ Mot. for Prelim. Inj. & Br. in 

Support [ECF No. 17], 15-17. 

5  See McGirt, 140 S. Ct. at 2480. 

6  Pls.’ Mot. for Prelim. Inj. & Br. in Support [ECF No. 17], 15-19. 
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impair the Nation’s interests, and while the Plaintiffs’ legal position is severely flawed, a 

ruling adverse to the Nation’s interests would be devastating.  

Rules 12(b)(7) and 19(b) require dismissal where, as here, a party that cannot be 

joined has an interest that may be impaired or impeded in the litigation and where, in 

equity and good conscience, the matter should not continue in the party’s absence. The 

Supreme Court of the United States and the United States Court of Appeals for the Tenth 

Circuit strongly favor dismissal when a tribe is a required party but cannot be joined due 

to sovereign immunity. To allow an action to continue where a government has a 

substantial interest in the case but is not named as a party would defeat the purpose of 

sovereign immunity.  

Further, the federal Defendants do not adequately represent the Nation’s interests 

in this action. While the desired outcomes of the Defendants and the Nation may 

currently intersect in some respects, the federal Defendants have their own obligations 

and history demonstrates that the United States often falls short of protecting tribal 

sovereign interests.  

Finally, the Plaintiffs have multiple pending actions challenging the legal status of 

the Nation’s reservation, so the Plaintiffs have potential for adequate remedies elsewhere, 

although the absence of such available remedies is not given much, if any, weight when a 

required party cannot be joined due to sovereign immunity. As a practical matter, the 

Plaintiffs’ claims that the Nation’s reservation does not exist were emphatically rejected 

by the Supreme Court just last year, so the Plaintiffs would not suffer prejudice if they 
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are not able to relitigate those issues here. Therefore, the Nation’s motion to dismiss the 

Plaintiffs’ Complaint under Rules 12(b)(7) and 19 should be granted.  

BACKGROUND 

The Supreme Court’s decision in McGirt v. Oklahoma, 591 U.S. ___, 140 S. Ct. 

2452 (2020), was a landmark victory for the Nation, as its reservation created through 

historical treaties was confirmed to be a continuing, present-day reservation, having 

never been disestablished by Congress. While the origin of the case may have been an 

individual’s challenge to state criminal jurisdiction, the Supreme Court’s determination 

that the Nation’s reservation still exists has universal application. The Supreme Court 

recognized 

the [Muscogee] Creek were promised not only a “permanent home” that would be 

“forever set apart;” they were also assured a right to self-government on lands that 

would lie outside both the legal jurisdiction and geographic boundaries of any 

State. Under any definition, this was a reservation.7 

 

Once a reservation is established, only Congress can terminate it, which it must do by a 

clear expression of intent.8 The Supreme Court unequivocally held in McGirt that “in all 

this history there simply arrived no moment when any Act of Congress dissolved the 

[Muscogee] Creek Tribe or disestablished its reservation.”9 As a result, the reservation 

 
7  McGirt, 140 S. Ct. at 2461-62 (emphasis added). 

8  See id. at 2463 (citing Solem v. Bartlett, 465 U.S. 463, 470, 104 S. Ct. 

1161, 1166 (1984); Nebraska v. Parker, 577 U.S. 481, 488, 136 S. Ct. 1072, 1079 

(2016)).  

9  Id. at 2468. 
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promised to the Nation by the United States continues today as an “Indian reservation,” 

under any definition of the term. 

The SMCRA provides for environmental regulation of surface coal mining 

operations and the reclamation of abandoned mines.10 States or tribes may assume 

“primacy” over regulating and reclaiming surface coal mines by submitting a regulatory 

program for approval by the Secretary of the Interior, at which point the federal 

government may delegate to the tribe or state the regulatory and enforcement authority 

under the act.11 The SMCRA definition of “Indian lands” includes “all lands, including 

mineral interests, within the exterior boundaries of any Federal Indian reservation . . . .”12 

The definition for “lands within any State” excludes all “Indian lands.”13 Similarly, while 

a state can enter into a cooperative agreement to regulate “Federal lands” within its 

boundaries, the definition of “Federal lands” excludes “Indian lands.”14 Clearly, Congress 

intended for jurisdictional authority under the SMCRA to be affected by whether the 

lands are “within the exterior boundaries of [a] Federal Indian reservation.”15 

 
10  See 30 U.S.C. § 1201, et seq. 

11  See id. § 1253. 

12  Id. § 1291(9). 

13  See id. § 1291(11). 

14  Id. §§ 1273(c), 1291(4). 

15  Id. § 1291(9). 
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After the Supreme Court confirmed the continuing existence of the Nation’s 

reservation in McGirt, the Defendants sent two letters notifying the Plaintiffs that the 

federal government would be assuming SMCRA jurisdiction on the lands within the 

exterior boundaries of the Nation’s reservation.16 Citing McGirt, the letters informed the 

Plaintiffs that a state can only have primacy jurisdiction over non-Federal and non-Indian 

lands within its boundaries, so the Plaintiffs may no longer administer SMCRA 

regulatory programs on the Nation’s reservation. The Plaintiffs are using the Defendants’ 

actions as a vehicle for its collateral attack on the Nation’s sovereignty and on the 

Supreme Court’s decision in McGirt. 

Although attacking the Nation’s sovereignty and reservation in this action, 

Plaintiffs failed to name the Nation as a defendant. The Nation was granted leave to 

intervene in this action for the limited purpose of submitting this motion to dismiss the 

action for failure to join a required party under Rules 12(b)(7) and 19.  

ARGUMENT & AUTHORITIES 

Rule 19 of the Federal Rules of Civil Procedure establishes a three-step process to 

determine whether an action should be dismissed for failure to join a required party.17 

First, a court must determine whether the absentee is a required party under any of the 

 
16  See Pls.’ Compl. Exs. 1 [ECF No. 1-1] & 2 [ECF No. 1-2]. 

17  See Fed. R. Civ. P. 19; see also N. Arapaho Tribe v. Harnsberger, 697 F.3d 

1272, 1278 (10th Cir. 2012) (citing Citizen Potawatomi Nation v. Norton, 248 F.3d 993, 

997 (10th Cir. 2001)). 
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provisions set forth in Rule 19(a)(1).18 Second, if the absent party is required, a court 

must determine whether joinder is feasible.19 Third, if joinder of a required party is not 

feasible, “the court must determine whether, in equity and good conscience, the action 

should proceed among the existing parties or be dismissed.”20  

As demonstrated below, (1) the Nation is a required party, (2) the Nation cannot 

be joined, and (3) the Plaintiffs’ action cannot continue in equity and good conscience 

with the Nation absent. Therefore, the Plaintiffs’ action must be dismissed. 

I.  THE NATION IS A “REQUIRED” PARTY 

FOR PURPOSES OF RULE 19 

A party is a “required party” which must be joined under Rule 19(a)(1) if: (1) “in 

that person’s absence, the court cannot accord complete relief among existing parties;” 

(2) the disposition in the litigation may “impair or impede” the absent party’s ability to 

protect their interest relating to the action; or (3) an existing party to the action would be 

“subject to a substantial risk of incurring double, multiple, or otherwise inconsistent 

obligations because of the interest [of an absent party].”21 The Nation must satisfy only 

one of these requirements to require joinder, but can easily satisfy each of them. 

 
18  See Fed. R. Civ. P. 19(a)(1); see also N. Arapaho Tribe, 697 F.3d at 1278.  

19  See Fed. R. Civ. P. 19(b); see also N. Arapaho Tribe, 697 F.3d at 1278.  

20  Fed. R. Civ. P. 19(b); see also N. Arapaho Tribe, 697 F.3d at 1278.  

21  Fed. R. Civ. P. 19(a)(1). 
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A. Disposition of the litigation without the Nation would impair or 

impede the Nation’s interests. 

The most straightforward basis for determining the Nation is a “required” party in 

this case is that the Nation claims an interest that would be “impaired or impeded” in its 

absence, as provided by Rule 19(a)(1)(B)(i). Under the “interest” standard of this section, 

the absent party is not required to “actually possess an interest; it only requires the 

movant to show that the absent party ‘claims an interest related to the subject of the 

action.’”22 Here, the Plaintiffs’ action poses a direct and substantial threat to the Nation as 

a sovereign. The primary—and erroneous—legal premise of the Plaintiffs’ Complaint is 

that the Supreme Court’s holding in McGirt was limited to the Major Crimes Act.23 The 

Plaintiffs also argue that equity prohibits any change of jurisdiction on the Nation’s 

reservation and that Congress has expressly divested the Nation’s jurisdiction over its 

reservation.24 The Plaintiffs’ positions are without merit, but the stakes are high, and the 

merits of the claims are irrelevant to a Rule 19 determination.25  

The Nation has a profound interest in preserving the Supreme Court’s unequivocal 

confirmation in McGirt that the Nation’s reservation has never been disestablished, which 

has jurisdictional and sovereign implications beyond the Major Crimes Act. The Nation 

 
22  Davis v. United States, 192 F.3d 951, 958 (10th Cir. 1999) (emphasis in 

original) (quoting Fed. R. Civ. P. 19(a)(1)(B)). 

23  See Pls.’ Compl. [ECF No. 1], ¶¶ 59-61; Pls.’ Mot. for Prelim. Inj. & Br. in 

Supp. [ECF No. 17], 15-17. 

24  Pls.’ Mot. for Prelim. Inj. & Br. in Supp. [ECF No. 17], 15-24. 

25  See Citizen Potawatomi Nation, 248 F.3d at 998. 
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also has an interest in the jurisdictional authority over its reservation, including how 

SMCRA jurisdiction is applied within its reservation borders. “A government’s loss of 

sovereignty over land within its jurisdiction is a legally protectable interest.”26 As 

acknowledged by the Plaintiffs, this case “is about sovereignty,” and the Nation’s 

sovereignty is at stake.27 The problem is that the Plaintiffs failed to name the Nation as a 

defendant and the Nation cannot be joined without its consent. 

The Nation’s interests in the pending action are similar to those of another tribe 

that filed a motion to dismiss under Rule 19 in Northern Arapaho Tribe v. Harnsberger.28 

In that case, the Tenth Circuit recognized that tribes have a significant interest in the 

“Indian country status” of their land areas and also “because whether a particular tract of 

land is or is not Indian country has significant implications for the governance of that 

land and the events occurring upon it.”29 The court then held the tribe to be a required 

party because a reservation status determination in the absence of the tribe would, “‘as a 

practical matter[,] impair or impede’ the ability of the [tribe] to protect that interest.”30 

The Northern Arapaho Tribe ruling is applicable here, where the Nation has, at a 

 
26  Akiachak Native Cmty. v. U.S. Dep’t of Interior, 584 F. Supp. 2d 1, 6 

(D.D.C. 2008) (citing City of Sault Ste. Marie v. Andrus, 458 F. Supp. 465, 468 

(D.D.C.1978)). 

27  Pls.’ Mot. for Prelim. Inj. & Br. in Support [ECF No. 17], 37. 

28  See N. Arapaho Tribe, 697 F.3d at 1279. 

29  Id. at 1279 (citing Indian Country, U.S.A., Inc. v. Oklahoma ex rel. Okla. 

Tax Comm’n, 829 F. 2d 967, 973 (10th Cir. 1987)). 

30  Id. (quoting Fed. R. Civ. P. 19(a)(1)(B)(i)). 

Case 5:21-cv-00719-F   Document 22-1   Filed 09/10/21   Page 16 of 33



 

10 

minimum, an interest in the Plaintiffs’ challenges to the “Indian lands” status of its 

reservation under the SCMRA. In a broader sense, the Nation also has sovereign interests 

at stake because the Plaintiffs claim that the Nation’s jurisdiction over its reservation has 

been abrogated by Congress or forfeited by equitable procedures. Even if the Plaintiffs’ 

action could be framed as a challenge to the Defendants’ administrative decision, the 

Nation still has a legally protectible interest in the case.31 If these important questions 

related to the Nation’s reservation and its sovereignty are decided in its absence, it would 

impair or impede the Nation’s ability to protect its sovereign interests. Therefore, the 

Nation is a required party under Rule 19(a)(1)(B)(i). 

B. There is a substantial risk of inconsistent obligations from multiple 

decisions. 

The Nation need only satisfy one of the requirements for required party status, and 

as set forth above, its interests fit squarely within the impairment test of Rule 19(a). The 

Nation also satisfies Rule 19(a) due to the risk of “double, multiple, or otherwise 

inconsistent obligations.”32 Continuing this action in the absence of the Nation would 

present a serious risk of incurring inconsistent judgments or obligations because the 

 
31  See Dine Citizens Against Ruining Our Env’t v. Bureau of Indian Affs., 932 

F.3d 843, 847-48 (9th Cir. 2019) (holding that tribe had an interest in challenges to the 

federal government’s reauthorization of coal mining on its reservation lands). 

32  While it is not required to meet both tests, the analysis is relevant for the 

Rule 19(b) test, so it is useful to address it here. See 4 J. Moore, J. Lucas & G. Grotheer, 

Jr., MOORE’S FEDERAL PRACTICE § 19.05[2][a], at 19-90 (3d ed. 2021) (hereinafter 

“MOORE’S FEDERAL PRACTICE”) (stating Rule 19(b) “clearly overlaps with the 

considerations of whether an absentee is necessary under the ‘impair or impede’ 

clause . . . and the ‘multiple liability’ clause [of Rule 19(a)]”). 
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underlying issue in the Plaintiffs’ Complaint—the status of the Nation’s reservation—has 

already been decided by the Supreme Court in McGirt, and the Plaintiffs have filed 

numerous lawsuits in different venues in its attempt to overturn the Supreme Court’s 

decision. 

The Supreme Court confirmed in McGirt that the Nation has a reservation “under 

any definition.”33 Nothing in McGirt limits recognition of the Nation’s reservation for 

only criminal law purposes as the Plaintiffs contend, nor could it, because no such 

concept exists in the law. An Indian reservation remains a reservation unless 

unequivocally terminated by Congress with clear expression of intent.34 The Supreme 

Court held in McGirt that Congress has never disestablished the Nation’s reservation, and 

nothing in the SMCRA supports a decision that Congress intended to exclude the 

Nation’s reservation from its definition of “Indian lands.”35 A judgment in this action 

determining the Nation possesses anything other than an “Indian reservation” that has 

never been disestablished would create irreconcilable obligations for the parties. 

Furthermore, the State of Oklahoma has filed numerous challenges to the Nation’s 

reservation status under McGirt in many different forums and contexts, including 

multiple petitions for review by the Supreme Court.36 The questions presented in those 

 
33  McGirt, 140 S. Ct. at 2462, 2468. 

34  See Parker, 577 U.S. at 488, 136 S. Ct. at 1079. 

35  McGirt, 140 S. Ct. at 2468. 

36  See, e.g., Davis v. State, No. F-2019-420 (Okla. Ct. Crim. App. Mar. 18, 

2021), petition for cert. filed Aug. 16, 2021 (No. 21-258) (asking the Supreme Court to 
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cases are largely challenging the scope of the McGirt decision, and in some cases, 

whether McGirt should be overturned entirely.37 If the Supreme Court or other courts 

issue opinions different than one in this case, there would be inconsistent judgments and 

obligations.  

The Tenth Circuit opinion in Northern Arapaho Tribe is, again, directly on point.38 

That court held that the litigation of the “Indian country” status of the lands at issue in 

that case without the tribe’s involvement would leave the State of Wyoming at “a 

substantial risk of inconsistent obligations” because the “issue of Indian country status is 

being or will almost certainly be litigated again . . . .”39 The court noted that the merits of 

the existing or future lawsuits on the matter “does not render the risk any less 

substantial.”40 Accordingly, the Tenth Circuit held that the tribe was a required party and 

dismissed the action.41 Here, the status of the Nation’s reservation is being litigated in 

 

overrule McGirt); Hathcoat v. State, No. F-2018-898 (Okla. Ct. Crim. App. Mar. 18, 

2021), petition for cert. filed Aug. 16, 2021 (No. 21-253) (same); Howell v. State, No. 

C-2017-998 (Okla. Ct. Crim. App. Mar. 18, 2021), petition for cert. filed Aug. 16, 2021 

(No. 21-259) (same); Jackson v. State, No. F-2016-453 (Okla. Ct. Crim. App. Mar. 18, 

2021), petition for cert. filed Aug. 16, 2021 (No. 21-255) (same); Kepler v. State, No. F-

2017-1186 (Okla. Ct. Crim. App. Mar. 18, 2021), et al., petition for cert filed Aug. 16, 

2021 (No. 21-252) (same); Mitchell v. State, No. F-2018, 78 (Okla. Ct. Crim. App. Mar. 

18, 2021), petition for cert. filed Aug. 16, 2021 (No. 21-254) (same). 
 

37  See supra note 36. 

38  See 697 F.3d at 1272. 

39  Id. at 1279-80. 

40  Id. at 1280. 

41  See id. 
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other venues by the Plaintiffs, and despite those attempts having no merit, a Rule 19 

dismissal is still appropriate here, just as in Northern Arapaho Tribe. 

C. The Court cannot afford complete relief among the existing parties. 

In addition to being a required party under both definitions set forth in Rule 

19(a)(1)(B), the Nation is also a required party under Rule 19(a)(1)(A) because, as 

discussed below, the Court cannot accord complete relief among the existing parties in 

the absence of the Nation.42 

II.  JOINDER OF THE NATION IS NOT FEASIBLE 

The second step of the three-step process is to determine whether joinder of a 

required party is “feasible.” This case presents a straightforward situation in which 

sovereign immunity renders it infeasible to join the Nation as a required party. The 

Nation is a federally recognized Indian tribe and therefore possesses sovereign immunity 

from suit.43 The Nation does not waive its immunity in this case and therefore cannot be 

joined.44 

It is well-settled that Indian tribes possess absolute immunity from suit, absent 

 
42  See infra Section III(B)(3). 

43  See Bureau of Indian Affairs, Indian Entities Recognized & Eligible to 

Receive Servs. from the U.S. BIA, 85 Fed. Reg. 7,554, 7,557 (Jan. 29, 2021). 

44  The Nation’s motion to intervene was made on a limited basis without 

waiving sovereign immunity which is a recognized procedure to seek dismissal. See 

Wyandotte Nation v. City of Kan. City, 200 F. Supp. 2d 1279, 1291 (D. Kan. 2002) 

(holding state did not waive sovereign immunity by moving to intervene on a limited 

basis to seek dismissal) (citing Mescalero Apache Tribe v. New Mexico, 131 F.3d 1379, 

1385 n.4 (10th Cir. 1997)). 
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waiver or congressional abrogation.45 Immunity from suit has long been recognized as 

“[a]mong the core aspects of sovereignty that tribes possess[.]”46 It has further been 

viewed as “a necessary corollary to Indian sovereignty and self-governance.”47 Thus, the 

Supreme Court has “time and again treated the ‘doctrine of tribal immunity [as] settled 

law’ and dismissed any suit against a tribe absent congressional authorization (or a 

waiver).”48 Here, there has been no waiver of immunity by the Nation, nor has Congress 

abrogated the Nation’s immunity for purposes of this case. Thus, although the Nation is a 

required party to the litigation, sovereign immunity prevents it from being joined.49  

 
45  See Michigan v. Bay Mills Indian Cmty., 572 U.S. 782, 788, 134 S. Ct. 

2024, 2030 (2014); C & L Enters. v. Citizen Band Potawatomi Tribe of Okla., 532 U.S. 

411, 416-17, 121 S. Ct. 1589, 1593-94 (2001); N. Arapaho Tribe, 697 F.3d at 1281 

(“Only a ‘clear waiver by the tribe or congressional abrogation’ limits a tribe’s sovereign 

immunity.”) (quoting Okla. Tax Comm’n v. Citizen Band Potawatomi Indian Tribe of 

Okla., 498 U.S. 505, 509, 111 S. Ct. 905, 909 (1991)). 

 
46  Bay Mills Indian Cmty., 572 U.S. at 788, 134 S. Ct. at 2030 (citing Santa 

Clara Pueblo v. Martinez, 436 U.S. 49, 58, 98 S. Ct. 1670, 1677 (1978)).  

47  Id. (quoting Three Affiliated Tribes of the Ft. Berthold Reservation v. Wold 

Eng’g, P.C., 476 U.S. 877, 890, 106 S. Ct. 2305, 2313 (1986)).  

48  Id. at 789 (quoting Kiowa Tribe of Okla. v. Mfg. Techs., Inc., 523 U.S. 751, 

756, 118 S. Ct. 1700, 1703 (1998)) (alteration in original). 

49  Although the Nation could waive its sovereign immunity voluntarily, the 

potential for such a waiver is not relevant to the Rule 19 factors. “It is wholly at odds 

with the policy of tribal immunity to put the tribe to this Hobson’s choice between 

waiving its immunity or waiving its right not to have a case proceed without it.” Wichita 

& Affiliated Tribes v. Hodel, 788 F.2d 765, 776 (D.C. Cir. 1986). 
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III.  THE ACTION SHOULD BE DISMISSED UNDER RULE 19(B) 

If a required party cannot be joined, the Court must next determine “whether, in 

equity and good conscience, the action should proceed among the existing parties or 

should be dismissed.”50 In determining whether to dismiss a case due to failure to join a 

required party, the rule recommends courts consider the following four factors: (1) “the 

extent to which a judgment rendered in the person’s absence might prejudice that person 

or the existing parties;” (2) “the extent to which any prejudice could be lessened or 

avoided by: (A) protective provisions in the judgment; (B) shaping the relief; or (C) other 

measures;” (3) “whether a judgment rendered in the person’s absence would be 

adequate;” and (4) “whether the plaintiff would have an adequate remedy if the action 

were dismissed for nonjoinder.”51 These four factors, however, are not “rigid, technical 

tests.”52 Rather, they are to “be evaluated in a practical and pragmatic but equitable 

manner.”53 Critically, the four factors “are not exclusive,” but are only those that “will be 

most significant in most cases.”54  

 
50  Fed. R. Civ. P. 19(b). 

51  Id. 

52  See Wichita & Affiliated Tribes, 788 F.2d at 774. 

53  Rishell v. Jane Phillips Episcopal Mem’l Med. Ctr., 94 F.3d 1407, 1411 

(10th Cir. 1996) (quoting Francis Oil & Gas, Inc. v. Exxon Corp., 661 F.2d 873, 878 

(10th Cir.1981)). 

54  Ramsey v. Bomin Testing, Inc., 68 F.R.D. 335, 338 (W.D. Okla. 1975) 

(citing 7 Charles Alan Wright & Arthur R. Miller, FEDERAL PRACTICE & PROCEDURE 

§ 1608 (2021)); see also Davis ex rel. Davis, 343 F.3d 1282, 1289 (10th Cir. 2003) 

(citing Wichita & Affiliated Tribes, 788 F.2d at 774). 
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A. The Nation’s sovereign interests compel dismissal under Rule 19. 

This case is in a unique category because it involves the sovereign interests of a 

sovereign government that cannot be joined due to sovereign immunity. The Tenth 

Circuit has stated “[w]hen . . . a necessary party under Rule 19(a) is immune from suit, 

‘there is very little room for balancing of other factors’ set out in Rule 19(b), because 

immunity ‘may be viewed as one of those interests compelling by themselves.’”55 It has 

also recognized a “strong policy favoring dismissal when a court cannot join a tribe 

because of sovereign immunity.”56 Allowing suits to proceed that affect the interests of a 

sovereign in their absence—and over their objection—would “effectively abrogate the 

Tribe’s sovereign immunity by adjudicating its interest . . . without consent.”57 

Going a step further, the Supreme Court has affirmed that “[a] case may not 

proceed when a required-entity sovereign is not amenable to suit” and has acknowledged 

that the typical Rule 19(b) analysis does not apply.58 Further, “where sovereign immunity 

is asserted, and the interests of the sovereign are not frivolous, dismissal of the action 

must be ordered where there is potential for injury to the interests of the absent 

 
55  Enter. Mgmt. Consultants, Inc. v. United States, 883 F.2d 890, 894 (10th 

Cir. 1989) (quoting Wichita & Affiliated Tribes, 788 F.2d at 777 n. 13) (internal 

quotations omitted). 

56  Citizen Potawatomi Nation, 248 F.3d at 1001 (quoting Davis, 192 F.3d at 

960). 

57  Enter. Mgmt. Consultants, Inc., 883 F.2d at 894 (citing Jicarilla Apache 

Tribe v. Hodel, 821 F.2d 537, 540-41 (10th Cir.1987)). 

58  Republic of Philippines v. Pimentel, 553 U.S. 851, 867, 128 S. Ct. 2180, 

2191 (2008). 
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sovereign.”59 This is at least in part because the privilege of sovereign immunity “is much 

diminished if an important and consequential ruling affecting the sovereign’s substantial 

interest is determined, or at least assumed, by a federal court in the sovereign’s absence 

and over its objection.”60 

The urging by the Supreme Court and the Tenth Circuit for courts to dismiss a 

case when a government is a required party, but sovereign immunity makes joinder 

infeasible, is directly applicable to this case. The Nation is a sovereign government with 

substantial interests being attacked by the Plaintiffs’ claims. If the action continues in the 

Nation’s absence and over its objection, it will effectively abrogate the Nation’s 

sovereign immunity—a core aspect of its sovereignty and self-governance. This factor 

eclipses all others when determining whether to proceed without a required governmental 

party. Therefore, equity and good conscience requires this action to be dismissed.  

B. Additional considerations of Rule 19(b) favor dismissal. 

Although sovereign immunity itself is a compelling factor that independently 

compels dismissal, the Supreme Court has recognized that there may still be a need for a 

limited inquiry of the four factors in Rule 19(b) to determine, for example, whether 

measures could be taken to avoid the absent party’s interest.61 Here, a limited review of 

the other factors in Rule 19(b) only reaffirms that dismissal is the required outcome.  

 
59  Id. at 867, 128 S. Ct. at 2191 (emphasis added). 

60  Id. at 868-69, 128 S. Ct. at 2192. 

61  See id. at 868-69, 128 S. Ct. at 2191-92. 
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(1) The Nation and Defendants would suffer significant prejudice if a 

judgment is rendered in the Nation’s absence. 

The first factor of Rule 19(b) suggests consideration of “the extent to which a 

judgment rendered in the person’s absence might prejudice that person or the existing 

parties.”62 This analysis is essentially identical to that in Rule 19(a), where the prejudice 

to an absent party is considered under Rule 19(a)(1)(B)(i), and the prejudice to existing 

parties is considered in Rule 19(a)(1)(B)(ii).63 As discussed above, the Nation would 

suffer serious prejudice if a decision regarding its reservation status or jurisdictional 

authority on its reservation is adjudicated in its absence.64 As also addressed above, the 

existing parties would suffer prejudice if a decision were to be issued in the Nation’s 

absence because it could lead to multiple competing judgments and inconsistent 

obligations.65 

In rare cases, courts have held that dismissal may not be required if an existing 

party fully represents the absent party in a way that protects the absent party from any 

prejudice.66 That is not the case in this action. As the Tenth Circuit has held, there is a 

 
62  Fed. R. Civ. P. 19(b)(1). 

63  See, e.g., N. Arapaho Tribe, 697 F.3d at 1282 (quoting Enter. Mgmt. 

Consultants, Inc., 883 F.2d at 894 n. 4); see also 4 MOORE’S FEDERAL PRACTICE 

§ 19.05[2][a], at 19-90). 

64  See supra Section I(A). 

65  See supra Section I(B). 

66  See, e.g., Heckman v. United States, 224 U.S. 413, 444-45, 32 S. Ct. 424, 

434 (1912); see also Wichita & Affiliated Tribes, 788 F.2d at 774 (“In some cases the 

prejudice created by the relevant party’s absence is mitigated, or even eliminated, by the 
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presumption of adequate representation only when the parties’ interests are “identical,” 

but that presumption is rebutted when the existing party is a government with public 

interests different than the intervenor.67 Here, the Defendant parties do not adequately 

represent the Nation because their interests are not identical and the Defendants have a 

duty to serve its federal agencies and the broader public in its application of the 

SMCRA.68  

In one of the more recent decisions on this topic, the United States Court of 

Appeals for the Ninth Circuit held that the federal government could not adequately 

represent a tribe’s interests because the United States was required to follow and defend 

federal laws, as well as its previous decision, which is not necessarily coincidental with 

the interests of the absent tribe.69 The court held that while there may be alignment of the 

existing parties and the tribe as to the desired outcome of the case, the tribe’s sovereign 

interests in the case were not shared by the non-tribal parties.70  

 

presence of a party who will represent the absent party’s interest”); 4 MOORE’S FEDERAL 

PRACTICE § 19.05[2][b], at 19-92. 

67  Kane Cnty. v. United States, 928 F.3d 877, 892 (10th Cir. 2019) (quoting 

Bottoms v. Dresser Indus., Inc., 797 F.2d 869, 872 (10th Cir. 1986); Utah Ass’n of Cntys. 

v. Clinton, 255 F. 3d 1246, 1255 (10th Cir. 2001)). Rules 19 and 24 serve the same 

purpose and are essentially identical, and courts often rely on precedent concerning each 

rule interchangeably. See 4 MOORE’S FEDERAL PRACTICE § 19.03[3][f][i]-[ii], at 19-57. 

68  See Trbovich v. United Mine Workers of Am., 404 U.S. 528, 538-39, 92 S. 

Ct. 630, 636-37 (1972). 

69  See Dine Citizens, 932 F.3d at 855. 

70  See id. at 856. 
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In this case, the federal Defendants have their own agency interests to represent, 

and while the desired outcomes of the Defendants and the Nation may intersect on some 

claims at this early stage, history demonstrates that the United States is not reliable in 

representing the Nation’s interests in preserving its reservation lands. That the federal 

Defendants have previously taken the position that the Nation’s reservation does not exist 

is more than sufficient to illustrate the potential for diversion of interests in this case.71  

Moreover, even if the Defendants were to commit to vigorously defend the 

Nation’s reservation and interests in the short-term, positions could change over the 

course of litigation or with changes in departmental leadership. For example, if the 

outcome of this litigation is favorable to the Defendants in some regards, they may 

choose not to appeal the decision if it suits their interests in SMCRA, even if it prejudices 

the Nation’s broader sovereign interests. The Nation then, as a non-party, would have no 

right to appeal on its own. This possibility of divergence has been held to be sufficient for 

a finding that the United States is not an adequate party to represent a tribe.72  

There should be no question that there is a possibility of divergence in the interests 

of the Nation and of the federal Defendants in regard to the Nation’s reservation status 

and the jurisdictional authority over the reservation. Therefore, the Defendants’ presence 

does not mitigate the prejudice suffered by the Nation if the Plaintiffs’ claims continue to 

 
71  See McGirt, 140 S. Ct. 2452 (United States participating as an amicus 

curiae for Respondent; the Nation participating as an amicus curiae for Petitioner). The 

Nation also incorporates the arguments in Section I(D) of its Motion to Intervene. 

72  Cherokee Nation of Okla. v. Babbitt, 117 F.3d 1489, 1497 (D.C. Cir. 1997). 
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be litigated in its absence. Accordingly, the first factor heavily weighs in favor of 

dismissal.  

(2) The prejudice against the Nation cannot be lessened or avoided by 

shaping the judgment or other measures. 

The prejudice against the Nation’s interests in this case cannot be lessened or 

avoided by the Court’s shaping the judgment or taking other measures under Rule 

19(b)(2). The relief sought by the Plaintiffs hinges on the interpretation and application of 

the term “Indian lands” under the SMCRA, and whether it relates to the Nation’s 

reservation. Relief cannot possibly be reshaped in such a way to avoid this fundamental 

question and still provide an adequate judgment. Even if the judgment were tailored so 

that the Defendants were required to perform further administrative review, the Nation 

would still be prejudiced by the delay and the possibility of a different decision by the 

Defendants.73 Therefore, the second factor also weighs heavily in favor of dismissal.  

(3) Judgment rendered in the Nation’s absence would not be adequate. 

Under the third factor of Rule 19(b), any judgment rendered in the absence of the 

Nation would not be “adequate” to the dispute’s resolution. This factor “is concerned 

with ‘the interest of the courts and the public in complete, consistent and efficient 

settlement of controversies.’”74 In this case, there are no available judgments which 

 
73  See Dine Citizens, 932 F.3d at 858. 

74  N. Arapaho Tribe, 697 F.3d at 1283 (quoting Provident Tradesmens Bank 

& Trust Co. v. Patterson, 390 U.S. 102, 111, 88 S. Ct. 733, 739 (1968)); see also 

Oklahoma v. Tyson Foods, Inc., 258 F.R.D. 472, 482 (N.D. Okla. 2009) (citing Davis ex 

rel. Davis, 343 F.3d at 1292-93). 
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would wholly settle the underlying dispute in the absence of the Nation. This is 

exacerbated by the numerous lawsuits filed by the Plaintiffs that similarly challenge the 

McGirt decision confirming the Nation’s reservation.75 A judgment here, in the absence 

of the Nation, would not provide a complete, consistent, and efficient settlement of 

controversies. 

On point is the United States District Court for the Northern District of 

Oklahoma’s decision in Oklahoma v. Tyson Foods, where the court, in granting an absent 

party’s motion for Rule 19 dismissal, stated:  

[b]ecause the State’s claims involve allegations of harm to natural resources in 

which the [tribe] claims an interest, a judgment . . . would either impinge on the 

[tribe’s] sovereign and statutory rights or leave defendants exposed to subsequent 

suit by the [tribe], or both. The public interest in complete, consistent, and 

efficient settlement of controversies would be violated, and the public stake in 

settling disputes by wholes would be ignored. 76  

The same is true for this case, where proceeding with this matter in the Nation’s absence 

would impinge upon the Nation’s sovereignty and would not provide a complete, 

consistent, and efficient settlement of controversies. Therefore, the third factor also 

strongly favors dismissal. 

(4) Adequate alternative remedies are not required for dismissal, but the 

Plaintiffs have adequate alternative forums to seek a remedy. 

Finally, the fourth factor also weighs heavily toward dismissal because (1) the 

absence of adequate remedies is not relevant in cases where an absent party cannot be 

 
75  See supra note 36. 

76  Tyson Foods, Inc., 258 F.R.D. at 482 (internal quotations omitted). 

Case 5:21-cv-00719-F   Document 22-1   Filed 09/10/21   Page 29 of 33



 

23 

joined due to sovereign immunity, and (2) the Plaintiffs in fact have alternative forums in 

which they can pursue alternate remedies if this action is dismissed. 

First, the “adequate remedy” factor plays little to no role in dismissing actions 

where sovereign immunity is involved. It is well-established that the absence of a remedy 

“does not preclude dismissal, particularly ‘[w]hen viewed in light of the Tribe’s 

sovereign immunity and the first three Rule 19(b) factors.’”77 The dismissal of an action 

leaving Plaintiffs without an adequate remedy is simply “a common consequence of 

sovereign immunity . . . .”78 Courts “have regularly held that tribal interest in immunity 

overcomes the lack of an alternative remedy or forum for the plaintiffs.”79  

In Citizen Potawatomi Nation v. Norton, the Tenth Circuit acknowledged that the 

plaintiffs would be left without a remedy if the case were dismissed for failure to join 

tribal parties, but the court nonetheless upheld dismissal under Rule 19, noting a strong 

policy favoring dismissal when tribes cannot be joined due to sovereign immunity.80 In 

 
77  N. Arapaho Tribe, 697 F.3d at 1283 (quoting Davis ex rel. Davis, 343 F.3d 

at 1294) (citing Pimentel, 553 U.S. at 872, 128 S. Ct. at 2194 (“Dismissal under Rule 

19(b) will mean, in some instances, that plaintiffs will be left without a forum for 

definitive resolution of their claims.”)); Davis ex rel. Davis, 343 F.3d at 1294 (“[W]e do 

not believe that the absence of an alternative forum weighs so heavily against dismissal 

that the district court abused its discretion in deciding not to retain Plaintiffs’ case.”). But 

see Manygoats v. Kleppe, 558 F.2d 556, 559 (10th Cir. 1977). 

78  Am. Greyhound Racing, Inc. v. Hull, 305 F.3d 1015, 1025 (9th Cir. 2002). 

79  Id. 

80  See Citizen Potawatomi Nation, 248 F.3d at 1001 (quoting Davis, 192 F.3d 

at 960). 
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Davis ex rel. Davis v. United States, the Tenth Circuit recognized that a plaintiff’s 

inability to obtain relief is not a weighty factor when sovereign immunity principles are 

involved and upheld dismissal of the case under Rule 19.81 Quoting the D.C. Circuit’s 

decision in Wichita & Affiliated Tribes v. Hodel, the Tenth Circuit stated: 

Although we are sensitive to the problem of dismissing an action where there is no 

alternative forum, we think the result is less troublesome in this case than in some 

others . . . . This is not a case where some procedural defect such as venue 

precludes litigation of the case. Rather, the dismissal turns on the fact that society 

has consciously opted to shield Indian tribes from suit without congressional or 

tribal consent.82 

The reasoning of these cases is directly applicable here, where the Nation cannot be 

joined due to sovereign immunity. Accordingly, and appropriately, any lack of available 

remedies to the Plaintiffs is given little, if any, weight.  

Nevertheless, even if given broader consideration, alternative forums exist for the 

Plaintiffs to seek alternative relief. As discussed above, the State has already filed 

multiple lawsuits, including to the Supreme Court, where it makes similar claims that 

McGirt should be overturned or limited in scope, so this venue is clearly not the only 

forum where the Plaintiffs seek relief.83 The Plaintiffs also have non-litigation remedies, 

 
81  See Davis ex rel. Davis, 343 F.3d at 1293-94. 

82  Id. at 1293 (quoting Wichita & Affiliated Tribes, 788 F.2d at 777); see also 

Dine Citizens, 932 F.3d at 857 (noting a “wall of circuit authority” where “virtually all 

the cases . . . appear to dismiss under Rule 19, regardless of whether [an alternate] 

remedy is available, if the absent parties are Indian tribes invested with sovereign 

immunity.”) (quoting White v. Univ. of Cal., 765 F.3d 1010, 1028 (9th Cir. 2014)). 

83  See supra note 36. 
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such as working cooperatively with the Nation and the federal government to discuss 

ways to protect the Plaintiffs’ concerns about matters covered under the SCMRA.84 

Finally, if Congress shares the same concerns as the Plaintiffs and none of the other 

available remedies are satisfactory, it could amend the SMCRA to modify the 

jurisdictional provisions in a way to address whatever environmental concerns the 

Plaintiffs may possess.85  

Critically, the Plaintiffs’ claims that the Nation’s reservation has been 

disestablished were rejected by the Supreme Court just last year, so the Plaintiffs would 

not suffer prejudice if they are denied an opportunity to relitigate those issues here. 

Accordingly, whether due to the Nation’s sovereign immunity or the Plaintiffs’ inability 

to relitigate old claims, the alternative remedies available to the Plaintiffs are largely 

irrelevant. Therefore, this factor weighs in favor of dismissal.  

CONCLUSION 

The Nation is a required party and cannot be joined. The Nation’s sovereign 

interests and a review of the four Rule 19(b) factors overwhelmingly demonstrate that 

equity and good conscience require dismissal. Therefore, the Nation’s Motion to Dismiss 

under Rules 12(b)(7) and 19 should be granted. 

 

  

 
84  See McGirt, 140 S. Ct. at 2482. 

85  See id. at 2481-82. 
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