
 

  
  
  

  
          Case No. 01-19-0003-3765 

 
 
Laura Bird, and Bird Industries, Inc., 

 

   Claimants, 

 
  

                        v.      Final Order on  

        Motion to Dismiss 

 

  

Three Affiliated Tribes and 

Three Affiliated Tribes – Four Bears Segment 
d/b/a Three Affiliated Tribes – Economic 
Development Corporation, a 
Three Affiliated Tribes Chartered 
Not-for Profit Corporation, 

 

   Respondents. 

 

 

 
 
 Claimants Laura Bird and Bird Industries, Inc. (hereinafter collectively “Bird”) filed this 

arbitration proceeding to seek damages from the Respondents stemming from a commercial 

project to develop and manufacture aggregate materials on tribal lands.  Bird entered into a joint 

venture agreement with Three Affiliated Tribes—Four Bears Segment for the project.  Lakeview 

Aggregates, LLC was formed to carry out the joint venture. Subsequently, Four Bears Segment 

d/b/a Four Bears Economic Development Corporation purchased Bird’s interest in Lakeview 

Aggregates, LLC.  The agreement for the purchase of Bird’s interest included a clause requiring 
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all disputes relating to the agreement to be resolved in arbitration in accordance with the 

commercial arbitration rules of the American Arbitration Association. 

Procedural History 

Respondent Three Affiliated Tribes has made a special appearance in this proceeding to 

seek dismissal based on sovereign immunity of the Respondents.  Counsel who appears for 

Three Affiliated Tribes does not represent Four Bears Economic Development Corporation.  

Bird resists the motion to dismiss, contending that Respondents waived any sovereign immunity 

by agreeing to arbitration of any disputes arising out of Four Bears Segment d/b/a Four Bears 

Economic Development Corporation’s purchase of Bird’s interest in the project.  The Arbitrator 

deferred the motion to dismiss and allowed the parties to engage in limited discovery on the 

issues of sovereign immunity and waiver of sovereign immunity.  A dispute arose between the 

parties over the scope of the discovery, which has now been resolved, and the parties have 

submitted their final briefs on the sovereign immunity and waiver issues. 

Sovereign Immunity and Lack of Waiver 

 In 1936 the Three Affiliated Tribes of the Fort Berthold Reservation (hereinafter “the 

Tribe”) adopted a Constitution and Bylaws under the Indian Reorganization Act.  The Tribe 

consists of six community segments, one of which is the Four Bears Segment.  The Constitution 

provides that the Tribe is governed by the Tribal Business Council, which is comprised of a 

Chairman plus one representative from each of the six segments.   

 In 2015 the Tribe created the Four Bears Economic Development Corporation of the Fort 

Berthold Reservation (hereinafter “FBEDC”).   The FBEDC Articles of Incorporation provide 

that as a wholly owned subordinate of the Tribe, FBEDC enjoys the same sovereign immunity as 

the Tribe.   Any waiver of FBEDC’s immunity must be explicit, written and “specifically 
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approved by the Tribe’s Tribal Business Council,” with any recovery against FBEDC being 

limited to the assets of FBEDC.  FBEDC Articles of Incorporation, Art. VIII. 

 Because of the ambiguous reference in the purchase agreement identifying the buyer of 

Bird’s interest in Lakeview Aggregates, LLC as “Four Bear Segment d/b/a Four Bears Economic 

Development Corporation,” the Arbitrator allowed the parties to conduct limited discovery on 

the issues of sovereign immunity and waiver.  The effort was essentially a dead end.  Bird has 

been able to present no evidence that the Tribal Business Council approved a waiver of 

FBEDC’s sovereign immunity with respect to the agreement to purchase Bird’s interest in 

Lakeview Aggregates, LLC.   

 Bird contends a formal action by the Tribal Business Council waiving FBEDC’s 

sovereign immunity is unnecessary, based on the decision in C & L Enterprises, Inc. v. Citizen 

Band Potawatomi Tribe of Okla., 532 U.S. 411 (2011).  In C & L the Tribe entered into a 

contract with C & L Enterprises for construction of a roof on a Tribe-owned commercial 

building on land owned by the Tribe off the reservation and not held in trust.  The contract, a 

standard AIA form, was prepared and presented to C & L by the Tribe.  The contract form 

included a clause providing for arbitration of disputes under AAA Rules and provided for 

enforcement of an arbitration award in any state court in Oklahoma.  The Supreme Court held 

the Tribe had consented not only to a waiver of its right to a court trial, but also to a 

determination of contractual claims in arbitration.  Therefore, by entering into the contract with 

the arbitration clause, the Tribe had waived its sovereign immunity and was subject to a 

determination in arbitration.   

 There is an important distinction between C & L and this case.  In C & L the Tribe itself 

authorized and entered into the contract with the arbitration provision.  In this case the entity that 
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entered into the contract to purchase Bird’s interest in Lakeview Aggregate, LLC was a business 

entity formed by the Tribe.  In forming FBEDC, the Tribe specifically provided that any waiver 

of sovereign immunity on behalf of FBEDC must not only be explicit and written, but also 

“specifically approved by the Tribe’s Tribal Business Council,” with any recovery against 

FBEDC being limited to the assets of FBEDC.  The contract between FBEDC and Bird contains 

an arbitration clause that would serve as an explicit and written waiver of FBEDC’s immunity, 

but for the Tribe’s additional requirement in FBEDC’s formation that any waiver be specifically 

approved by the Tribal Business Council.  That critical piece is missing here and is fatal to Bird’s 

claim.   

 The Arbitrator allowed discovery on the issues of sovereign immunity and waiver to 

allow Bird to uncover evidence, if it existed, of the Tribe’s waiver of sovereign immunity on 

Four Bears Segment d/b/a FBEDC’s purchase of Bird’s interest in Lakeview Aggregates, LLC.  

No such evidence surfaced.  Instead, the Tribe has presented examples of Tribal resolutions on 

other projects in which the Tribe explicitly waived sovereign immunity at the insistence of a 

contractor to facilitate construction of those projects.  This demonstrates that the Tribe has a 

procedure for waiving sovereign immunity of its business entities when it chooses to do so.  It 

did not do so in this case. 

 Claimant also relies heavily on a North Dakota federal district court decision in 

Shingobee Builders, Inc. v. North Segment Alliance, 350 F.Supp.3d 887 (D.N.D. 2018).  

Shingobee Builders, Inc. served as construction manager and general manager of a housing 

construction project for North Segment Alliance (NSA), a non-profit corporation chartered by 

the Tribe.  Ultimately, Shingobee Builders brought a breach of contract claim in federal court, 

alleging it had not been paid for its work under the contract.  The basis asserted for federal 
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jurisdiction by Shingobee Builders was diversity of citizenship.  NSA filed a motion to dismiss, 

contending it was not subject to diversity of citizenship jurisdiction because it was not a citizen 

of any state and because, as an arm of the Tribe, it was protected by sovereign immunity. The 

court recognized that these two issues were intertwined.  It found NSA was a tribal entity, not a 

separate corporate entity under the law, so it was not a citizen of a state and could not be subject 

to federal court jurisdiction based on diversity of citizenship.  The court did not address the issue 

of sovereign immunity or potential waiver of sovereign immunity by NSA.   

 Bird focuses on the Shingobee court’s reference to NSA as a tribal entity and not a 

separate corporate entity, but that reliance is inapposite here.  The court in Shingobee was 

focused on whether the tribal entity was subject to federal court jurisdiction based on diversity of 

citizenship, not whether the tribal business entity is considered one and the same as the Tribe for 

purposes of sovereign immunity and waiver of sovereign immunity.  FBEDC, like NSA, is a 

tribally-created entity, rather than an entirely independent corporate entity.  As a tribal entity, it 

enjoys the Tribe’s sovereign immunity unless that immunity has been waived.  As discussed 

above, no evidence of waiver has been presented. 

 The facts, as alleged by Bird, paint a disturbing picture of the Tribe’s business dealings.  

Nevertheless, the focus at this point is narrowly focused only on the existence of sovereign 

immunity and waiver of that immunity.  The Arbitrator finds that the Tribe and FBEDC are 

entitled to immunity from Bird’s claims in this arbitration proceeding, and they have not waived 

their sovereign immunity.  Bird failed to secure a waiver of immunity from the Tribe as a 

condition of doing business with a tribal entity and must now live with the unfortunate 

consequences. 
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 IT IS ORDERED that Laura Bird and Bird Industries, Inc.’s claims against Three 

Affiliated Tribes and against Three Affiliated Tribes—Four Bears Segment d/b/a Three 

Affiliated Tribes—Economic Development Corporation are DISMISSED, those claims being 

the entirety of all claims in this proceeding. 

 

 

 Dated:  December 28, 2020. 
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