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FIRST STATE’S REPLY TO ASTORGA’S APPELLATE ARGUMENT: 

Because the State did not challenge the trial court’s ruling on more than one 

theory in a single point of error, the State’s first point of error is not 

multifarious, and this Court should consider the point of error on the merits.  

 

 ARGUMENT 

 Astorga argues that the State’s first point of error is multifarious because it 

“challeng[ed] the trial court’s ruling under two distinct legal theories: one raising the 

Tribal Police officer’s authority to act and the other raising the constitutionality of 

their actions.” (APPELLEE’S BR. at 16). Astorga’s assertion is without merit because 

the State’s first point of error challenged the court’s ruling on one legal theory: that 

Officer Alarcon had authority to detain or arrest Astorga. (STATE’S BR. at 18). The 

State’s first point of error has two separate sub-parts that are integral to the State’s 

single legal theory: (1) Officer Alarcon had authority under the YDSP Peace Code 

and related federal Indian law to detain or arrest Astorga until EPPD officers could 

arrive; and (2) such actions did not violate the Fourth Amendment or Texas law, 

which provided the basis for excluding the evidence in this case. (STATE’S BR. at 

18–28). And, even if this Court finds that the State’s issue is multifarious, this Court 

nonetheless has discretion to address the issue if it finds that the State’s issue is 

adequately briefed. See, e.g., Matthews v. State, No. 08-11-00157-CR, 2013 WL 

4517280, at *2 (Tex. App.—El Paso Aug. 23, 2013), aff’d, 431 S.W.3d 596 (Tex. 
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Crim. App. 2014) (not designated for publication). Thus, this Court should address 

the State’s first point of error on the merits, and Astorga’s contention otherwise 

should be rejected. 
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SECOND STATE’S REPLY TO ASTORGA’S APPELLATE ARGUMENT: 

Contrary to Astorga’s assertions, the State preserved its argument regarding 

Officer Alarcon’s enforcement of Texas law during the encounter because it 

properly and timely raised the issue in the trial court. 

 

ARGUMENT 

 

 Astorga also argues that the State failed to preserve its argument that Officer 

Alarcon was also enforcing Texas law when he detained or arrested Astorga for the 

possession of the methamphetamine pipe because the State did not raise the issue in 

the trial court. (APPELLEE’S BR. at 22). Astorga further contends that “there is no 

evidence whatsoever that Alarcon was actually enforcing State law.” (APPELLEE’S 

BR. at 22). 

 This is simply not true. In its post-hearing briefing, which the trial court 

permitted before it rendered a decision on Astorga’s motion to suppress, the State 

argued that the investigative detention of Astorga was reasonable. (CR 52; RR2 66). 

In particular, the State noted that, “When an offense is deemed to have occurred 

under State law, the offender is temporarily detained for potential (and eventual, in 

this case) transfer to the local police department (here, the El Paso Police 

Department).” (CR 52) (emphasis added). The State went on to argue that after 

Astorga’s detention, El Paso Police Department officers took Astorga into custody 

“for violations of Texas state law.” (CR 53). Moreover, the State elicited testimony 
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from Officer Alarcon that tribal officers are allowed to request the assistance of 

outside law-enforcement agencies to investigate and/or arrest a suspect once tribal 

officers have stopped and initially detained a suspect, and that tribal officers are 

permitted to turn over the suspect for prosecution under the laws applicable to the 

outside agency. (RR2 17–18, 50).  

 As such, because the State expressly advanced this argument before the trial 

court prior to its decision on the motion, and because the nature of the State’s 

argument was clear from the context of the State’s evidence, the State properly 

preserved this argument for this Court’s review, and the argument should be 

considered on the merits. See TEX. R. APP. P. 33.1(a)(1)(A) (stating that a party 

preserved an appellate complaint for review if it “stated the grounds for the ruling 

that the complaining party sought from the trial court with sufficient specificity to 

make the trial court aware of the complaint, unless the specific grounds were 

apparent from the context.”). 
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THIRD STATE’S REPLY TO ASTORGA’S APPELLATE ARGUMENT: 

Because the trial court did not base its conclusion regarding a tribal officer’s 

authority on the credibility and demeanor of Officer Alarcon’s testimony, de 

novo review is appropriate. 

 

ARGUMENT 

 Finally, Astorga argues that the trial court’s order should be reviewed under 

the abuse-of-discretion standard because “[Officer] Alarcon’s credibility is critical 

to the issue [of whether Astorga was detained or arrested].” (APPELLEE’S BR. at 27). 

Although the facts associated with the issue of Astorga’s detention or arrest are based 

(at least in part) upon the credibility Officer Alarcon’s testimony, the trial court’s 

finding that the YDSP Peace Code did not support Officer Alarcon’s testimony 

regarding his authority was not based upon the credibility of his testimony. (CR 64). 

Instead, the court’s finding was based upon the Peace Code itself, which the State 

introduced into evidence during the suppression hearing. See (SX B).  

 Because the court’s finding regarding a tribal officer’s authority was not 

grounded in Officer Alarcon’s testimony, but rather only in what was contained 

within the Peace Code, the issue did not turn on an evaluation of Officer Alarcon’s 

credibility and demeanor. In other words, because there was no factual dispute that 

the officers observed the open container and the methamphetamine pipe, but the 

dispute instead concerned what the officers were legally allowed to do in this 
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situation, the issue did not depend on Officer Alarcon’s observations or perceptions. 

Thus, the issue constitutes a pure question of law, and de novo review is appropriate. 

See State v. Johnston, 336 S.W.3d 649, 657 (Tex. Crim. App. 2011); St. George v. 

State, 237 S.W.3d 720, 725 (Tex. Crim. App. 2007); Kothe v. State, 152 S.W.3d 54, 

62 (Tex. Crim. App. 2004). 
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PRAYER 

WHEREFORE, the State prays that this Court reverse the trial court’s order 

granting Astorga’s motion to suppress and remand the case to the trial court for trial. 
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