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STATEMENT OF RELATED CASES 

 (a)  No other appeal from the December 7, 2020 opinion and order of the 

Court of Federal Claims has been taken. 

 (b)  The undersigned is not aware of any cases currently pending in this or 

any other court or agency that will directly affect or be directly affected by this 

Court’s decision in the pending appeal. 

.
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INTRODUCTION 

 In 1906, Congress directed that royalties paid to the Osage Tribe (now 

recognized as the Osage Nation) for mineral production within Osage lands in 

Oklahoma be placed into an interest-bearing trust account held by the United 

States (“Osage Tribal Trust Account” or “Trust Account”).  After the deduction of 

state gross-production taxes (as authorized by Congress in 1940) and tribal 

operation expenses (as authorized in the 1906 Act), the Department of the Interior 

(“Interior”) distributes the funds quarterly on a pro rata basis to the holders of 

“headrights” in the Osage Mineral Estate, including Plaintiffs William Fletcher, 

Tara Damron, Kathryn Red Corn, and Richard Lonsinger. 

 In October 2011, the United States settled a suit that the Osage Tribe filed 

against it in the United States Court of Federal Claims (“CFC”) claiming that the 

United States mismanaged the Osage Mineral Estate and the Trust Account 

(“Osage Tribal Trust Litigation” or “Osage”).  The United States paid 

$380,000,000 to settle all claims that were asserted or could have been asserted 

against it through September 30, 2011, which (after payment of attorneys’ fees) it 

distributed to the headright holders. 

 In 2017, Interior provided to Plaintiff Fletcher an accounting of all deposits 

into, and all disbursements and headright payments from, the Trust Account for the 

period January 1, 2002 through April 30, 2017, as ordered by the United States 
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District Court for the Northern District of Oklahoma and affirmed by the Tenth 

Circuit in a suit Mr. Fletcher filed in 2002 under the Administrative Procedure Act 

(“Fletcher APA Litigation”).  Plaintiffs now claim in the instant suit that the 

accounting reveals mismanagement of the Trust Account.  They request an 

expanded accounting going back to 1906, which they assert will likely reveal 

earlier mismanagement, and they seek damages for the entire period which they 

estimate amount to more than $100,000,000. 

 As explained herein, the CFC correctly held that Plaintiffs failed to meet 

their burden to establish the CFC’s subject-matter jurisdiction under the Tucker 

Act, 28 U.S.C. § 1491(a)(1), or the Indian Tucker Act, 28 U.S.C. § 1505.  

Although Plaintiffs’ Complaint alleges that Interior under-collected interest, 

overpaid state gross-production taxes, and misreported revenues and expense 

payments, it does not allege how any specific statute or regulation imposed a 

money-mandating duty that Interior allegedly failed to perform.  Plaintiffs also 

failed to establish that they were an “identifiable group of American Indians” 

under the Indian Tucker Act.  In addition, the CFC correctly concluded that 

Plaintiffs did not establish that they—instead of the Osage Nation—have standing 

to claim breach of trust for the alleged mismanagement of the Trust Account.  

Further, the CFC correctly rejected their request for an expanded accounting.  This 

Court should affirm the CFC’s dismissal of the Complaint. 
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STATEMENT OF JURISDICTION 

 As just stated, the CFC determined that it lacked jurisdiction over Plaintiffs’ 

claims because Plaintiffs failed to establish their standing and failed to establish 

subject-matter jurisdiction under the Tucker Act or Indian Tucker Act.  Appx8-12. 

 This Court has jurisdiction over this appeal pursuant to 28 U.S.C. 

§ 1295(a)(3). 

 This appeal is timely under Fed. R. App. P. 4(a)(1)(B) because Plaintiffs 

filed their notice of appeal on January 28, 2021, 52 days after the CFC’s judgment 

on December 7, 2020. 

STATEMENT OF THE ISSUES 

1. Whether the CFC correctly concluded that Plaintiffs failed to establish 

subject-matter jurisdiction under the Tucker Act and Indian Tucker Act. 

2. Whether the CFC correctly concluded that Plaintiffs failed to establish their 

standing to assert their claims. 

3. Whether the CFC abused its discretion in deciding that the decisions and 

judgment in the Fletcher APA Litigation preclude Plaintiffs’ request for an 

expanded accounting for years before 2002. 

4. Whether the CFC permissibly struck from the record two declarations 

regarding the legal effect of the 2011 settlement in the Osage Tribe’s action against 

the United States in the CFC. 
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PERTINENT STATUTES 

 The Tucker Act and the Indian Tucker Act grant the CFC jurisdiction to 

adjudicate certain claims against the United States seeking money damages.  The 

Tucker Act, 28 U.S.C. § 1491(a)(1), confers jurisdiction on the CFC over “any 

claim against the United States founded either upon the Constitution, or any Act of 

Congress or any regulation of an executive department, or upon any express or 

implied contract with the United States, or for liquidated or unliquidated damages 

in cases not sounding in tort.”  The Indian Tucker Act, 28 U.S.C. § 1505, provides 

that the CFC has jurisdiction over “any claim against the United States accruing 

after August 13, 1946, in favor of any tribe, band, or other identifiable group of 

American Indians” and “arising under the ... laws ... of the United States.” 

 The Act for the Division of the Lands and Funds of the Osage Indians in 

Oklahoma Territory, and for Other Purposes, Pub. L. No. 59-321, 34 Stat. 539 

(June 28, 1906) (“1906 Act”), created the Osage Mineral Estate and provided for 

the Trust Account at issue here. 

STATEMENT OF THE CASE 

 Factual background 

 In 1872, Congress established a reservation for the Osage Tribe in the 

Oklahoma Territory.  See Fletcher v. United States, 854 F.3d 1201, 1203 (10th Cir. 

2017).  That reservation turned out to be rich in minerals.  Id. 
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 In the 1906 Act, Congress directed the preparation of an “approved roll” of 

tribal members, id. § 1, 34 Stat. 539-40; directed the allotment of the surface estate 

to those tribal members, id. § 2, 34 Stat. 540-43; and reserved the “oil, gas, coal, or 

other minerals” (“Osage Mineral Estate” or “Mineral Estate”) to the Tribe to be 

leased by the Tribe under the regulations of the Secretary of the Interior, id. § 3, 34 

Stat. 543-44.  Section 4 of the 1906 Act further directed the Secretary to hold the 

royalties from the Mineral Estate in trust, drawing interest, and to distribute them 

quarterly on a pro rata basis to the tribal members on the approved roll.  34 Stat. 

544. 

 The right to receive a distribution of revenues from the Mineral Estate is 

known as a “headright.”  There were originally 2,229 headright holders.  See 

Appx39 ¶ 52.  There are currently many more headright holders because the 

original headrights have become fractionated through time as they were transferred 

to heirs and devisees.  Headrights were for many years transferable to non-Osage 

persons and entities with limited restrictions, but in 1978 Congress “placed strict 

limits on the transfers of headrights to non-Osages.”  Fletcher v. United States, 153 

F. Supp. 3d 1354, 1370-71 n.16 (N.D. Okla. 2015); see generally Cohen’s 

Handbook of Federal Indian Law § 4.07[1][d], at 304-05 (Nell Jessup Newton ed., 

2012). 
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 Under the Osage Nation Constitution adopted in 2006, the Tribe is governed 

by a legislative branch, an executive branch, and a judicial branch.  See 

https://osagenation-nsn.gov/who-we-are/legislative-branch (last visited July 13, 

2021).  In addition, the Tribe’s Constitution established an eight-member Osage 

Minerals Council elected by tribal members who hold headrights.  Art. XV, § 3.  

The Osage Minerals Council is “an independent agency within the Osage Nation” 

that exercises the Tribe’s authority to manage the Osage Mineral Estate in 

accordance with the 1906 Act, as amended, and to “respect[] and protect[]” the 

“right to income from mineral royalties.”  Art. XV, §§ 3 and 4. 

 Interior, through the Bureau of Indian Affairs (“BIA”) Osage Agency, 

deposits revenues from the Osage Mineral Estate into the Osage Tribal Trust 

Account where the funds accrue interest.  As Plaintiffs know from the Fletcher 

APA Litigation, Interior makes a payment from the Trust Account to the 

Oklahoma Tax Commission each calendar quarter for gross-production taxes on oil 

and gas, as required by the Act of April 25, 1940, 54 Stat. 168 (“1940 Act”).  See, 

e.g., Fletcher v. United States, No. 02-cv-427, Doc. 1212-3 at 530 (N.D. Okla. 

filed Apr. 28, 2014).  Interior also makes several payments a year from the Trust 

Account to the Osage Minerals Council for its operation expenses, as authorized by 

the 1906 Act § 4(4).  See, e.g., id. at 527-28.  The Osage Minerals Council 

approves and submits to Interior an annual budget (including salaries for its eight 
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members and staff, fees for attorneys and accountants, and other operation 

expenses) which totals approximately $1 million per year, and it requests funds 

from the Trust Account as needed.1  See, e.g., id., Doc. 1212 at 44-53. 

 The remaining funds in the Trust Account (i.e., revenues minus gross-

production tax and tribal operating expenses) are distributed to the headright 

holders four times a year, typically by electronic transfer to their Individual Indian 

Money (“IIM”) accounts.  See Fletcher v. United States, 153 F. Supp. 3d at 1357; 

Osage Nation v. United States, 57 Fed. Cl. 392, 395 (2003).  The value of a 

headright payment varies each quarter depending on the amount of revenues 

deposited into the Trust Account.2  Headright payments are made on or before the 

first business day in March (for November, December, and January), June (for 

February, March, and April), September (for May, June, and July), and December 

(for August, September, and October).  Revenues from the Osage Mineral Estate 

                                           
1 The Osage Nation’s other governmental activities “are financed primarily through 
sales and excise taxes, federal grants and distributions received from the Osage 
Casinos.”  See Osage Nation Governmental Programs Department Financial 
Statements, Independent Auditor’s Report and Single Audit Reporting Package 16 
(Sept. 30, 2019), available at https://s3.amazonaws.com/osagenation-
nsn.gov/files/departments/Treasury/2019%20Audit%20Report.pdf (last visited 
July 13, 2021). 
2 The Osage Minerals Council publicly reports the quarterly value of a headright.  
See https://s3.amazonaws.com/osagenation-
nsn.gov/files/departments/Minerals/Headright-History.pdf (last visited July 13, 
2021). 
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remain in the Trust Account and continue to accrue interest while the Osage 

Agency prepares the headright payments. 

 Procedural background 

1. The Osage Tribal Trust Litigation in the CFC 

 The Osage Tribe sued the United States in the CFC in 1999 and 2000 

seeking damages for alleged breaches of trust.  Osage Tribe of Indians of 

Oklahoma v. United States, Nos. 99-550 and 00-169 (Fed. Cl.).  In those 

consolidated cases, the Tribe claimed that the United States mismanaged the Osage 

Mineral Estate and Osage Tribal Trust Account, including the failure to provide a 

satisfactory accounting of all of the assets that Interior holds in trust for the Tribe.  

See Osage Nation v. United States, 57 Fed. Cl. 392, 393-94 (2003). 

 The United States originally took the position that the Tribe lacked standing 

because any injury was sustained by the headright holders not the Tribe itself.  Id. 

at 394-95.  The CFC, however, disagreed and held that the United States owed 

duties to the Tribe because: (1) the mineral royalties were deposited into the Osage 

Tribal Trust Account, (2) the calculation of the amount owed to each headright 

holder for each quarter occurred while the funds were in the Trust Account, and 

(3) any mismanagement occurred while the funds were in the Trust Account.  Id. 

at 395.  The CFC concluded that the Tribe had standing even though any damages 
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awarded to the Tribe would eventually flow to the headright holders under 

Section 4 of the 1906 Act.  Id. 

 In 2008, the CFC reaffirmed its analysis in rejecting a motion to intervene 

by eight headright holders.  Osage Tribe of Indians of Oklahoma v. United States, 

85 Fed. Cl. 162, 174 (2008).  Even though the headright holders would be affected 

by a judgment, the court held that the headright holders did not have a “legally 

protectable” interest because the trust relationship is between the United States and 

the Tribe.  Id. at 171-72.  The court further concluded that the Tribe and the 

headright holders had a common interest in maximizing an award for money 

damages and that the Tribe adequately represented the headright holders’ interests.  

Id. at 174-75. 

 The Tribe and the United States settled the Tribal Trust Litigation through 

the Osage Tribal Trust Settlement Agreement, executed on October 14, 2011 

(“2011 Settlement Agreement”).  Appx121-49.  The Tribe was represented in the 

negotiations by the Osage Trust Team, which included representatives from the 

Osage Minerals Council, the Osage Nation Congress, and the Osage Nation 

Executive Branch.  Appx122 § 1.g.  The Osage Trust Team consulted with 

headright holders during the settlement negotiations and confirmed through a 

canvass that the owners of “the vast majority” of headright interests who 

responded to the canvass supported the settlement.  Appx123 §§ 1.l, 1.n. 
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 The United States paid $380,000,000 (including $34,200,000 in attorneys’ 

fees) to the Osage Tribe under the 2011 Settlement Agreement.  Appx127, 129.  In 

addition, that agreement provided that the Osage Tribe accepted the Periodic 

Statements attached thereto, reporting, inter alia, “all receipts and disbursements,” 

as an accounting of the Osage Tribal Trust Account through September 30, 2011.  

Appx127 § 2.v; Appx133-34 § 8.a.  The United States agreed to provide the Osage 

Minerals Council with periodic statements for the Osage Tribal Trust Account and 

other tribal accounts at least quarterly.  Appx134 § 8.c.  The United States also 

agreed to provide additional information about the management of the Mineral 

Estate to the Osage Minerals Council either quarterly or upon request, including 

“[t]he total amount of severance tax deducted from sales of oil,” Appx138 

§ 9.a.i.3.a; to consult with the Osage Minerals Council to review management 

issues, Appx141 § 9.c; and to restore unclaimed distributions to the Trust Account, 

Appx142 § 9.d. 

 For its part, the Tribe provided a broad waiver and release of claims: “the 

Osage Tribe, on behalf of itself and the Headright Holders, hereby waives and 

releases … any and all claims … that relate to the Osage Tribe’s monetary or non-

monetary trust assets or resources that have been or could have been asserted by 

the Osage Tribe on behalf of itself and/or the Headright Holders on or before 

September 30, 2011.”  Appx130 § 7.a.i. 
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 The settlement amount (minus the agreed amount of attorneys’ fees) was 

paid to the Osage Tribal Trust Account, and then distributed by Interior to the 

headright holders pro rata.  Appx129 § 5. 

2. The Fletcher Administrative Procedure Act Litigation 
in the Northern District of Oklahoma 

 In 2002, William Fletcher and other descendants of persons on the Osage 

roll (some of whom held headrights and some of whom did not) filed an action 

against the United States in the United States District Court for the Northern 

District of Oklahoma under the Administrative Procedure Act, 5 U.S.C. §§ 702 and 

706.  Fletcher v. United States, No. 02-cv-427 (N.D. Okla., filed May 31, 2002).  

They challenged two basic aspects of Interior’s management of the Tribe’s affairs: 

(1) its actions limiting the right to hold tribal office and to vote in tribal elections to 

those who hold headrights, and (2) its failure to prevent headrights from being 

transferred to those who are not of Osage descent.  See Fletcher v. United States, 

160 Fed. Appx. 792, 793 (10th Cir. 2005). 

 In 2004, the district court granted the government’s motion to dismiss the 

complaint under Fed. R. Civ. P. 19 for failure to join the Osage Tribal Council.  

See id.  Congress then clarified that the Osage Tribe had the right to determine its 

own membership, which resolved the voting-rights issue.  Reaffirmation of Certain 

Rights of the Osage Tribe, Pub. L. No. 108-431, 118 Stat. 2609 (Dec. 3, 2004).  

Plaintiffs appealed the dismissal with respect to their claims concerning the second 
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issue (the transfer of headrights to non-Osages).  The Tenth Circuit reversed and 

remanded the dismissal of those claims on the ground that the district court had 

analyzed the application of Rule 19 only with respect to the first issue.  Fletcher, 

160 Fed. Appx. at 797; see also Fletcher v. United States, 801 Fed. Appx. 640, 642 

(10th Cir. 2020) (reciting the pertinent facts of the litigation in affirming the 

district court’s denial of attorneys’ fees to plaintiffs’ counsel). 

 Plaintiffs filed a first amended complaint in 2006 reasserting their claims 

about the transfer of headrights to non-Osages and adding a claim that the 

government had failed to account for trust funds from the Mineral Estate.  See 

Fletcher, 801 Fed. Appx. at 642.  The government again moved to dismiss, and the 

district court ordered plaintiffs to file a second amended complaint joining about 

1,700 non-Osage headright holders as defendants and specifying the agency 

actions and inactions that they challenged.  Id. 

 Plaintiffs filed a second amended complaint joining the non-Osage headright 

holders, but they still failed to identify the agency actions and inactions they 

challenged.  Id. at 642-43.  The district court thus ordered plaintiffs to file a third 

amended complaint.  Id. at 643.  The third amended complaint, like the prior two 

amended complaints, asserted “claims centered around the Government’s 

misdistribution of royalties (the ‘misdistribution claims’) and failure to account 

(the ‘accounting claims’).”  Id. 
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 In response to a motion to dismiss filed by a non-Osage headright holder, the 

district court rejected plaintiffs’ “overarching legal argument that the Osage 

Allotment Act, in and of itself, precludes non-Osage persons from receiving 

royalties from the Osage Mineral Estate.”  Id.  The district court then dismissed all 

the non-Osage headright holders from the litigation without prejudice, allowing for 

the possibility that plaintiffs could show that certain headrights were transferred 

unlawfully after an accounting was completed.  Id. 

 The government then filed a motion to dismiss both the misdistribution 

claims and accounting claims on various grounds.  Id.  The district court dismissed 

the “speculative” misdistribution claims without prejudice, consistent with its 

earlier ruling.  Fletcher v. United States, 2012 WL 1109090, at *4 (N.D. Okla. 

Mar. 31, 2012).  As for the accounting claims, the court rejected the government’s 

argument that it did not have any trust relationship with the headright holders.  Id. 

at *6.  Noting that Congress may “establish[] only a limited trust relationship to 

serve a narrow purpose,” id. (quoting United States v. Jicarilla Apache Nation, 564 

U.S. 162, 176 (2011)), it interpreted the 1906 Act to impose a limited trust 

obligation on the government at least “to distribute royalty payments to headright 

owners in a timely and proper manner,” id.  The district court pointed out that “the 

trust relationship between the federal government and Osage headright owners 

differs from the trust relationship between the federal government and the Osage 
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Nation.”  Id. at *6 n.6 (citing the CFC’s conclusion in Osage Nation v. United 

States, 57 Fed. Cl. 392, 395 (2003), that the Tribe “has both an interest in and a 

claim to the mineral royalty funds” when they are in the Tribal Trust Account).  

The district court contrasted the Tribe’s claim in Osage, which did not allege 

mismanagement “at the point of distribution to the individual headright holders,” 

with the headright holders’ claims before it.  Id.  But the district court agreed with 

the United States that plaintiffs had failed to identify a statutory basis for an 

accounting.  Id. at *7.  It observed that “[h]eadright owners are simply paid a 

percentage of the funds from the tribal trust account at the end of each quarter,” 

and that plaintiffs did “not allege the headright payment amounts have ever been 

miscalculated (as opposed to their claims that the headrights have been passed to 

improper individuals).”  Id.  Plaintiffs had not identified any statute that required 

an accounting that would address the assertedly unlawful transfers.  Id. 

 The Tenth Circuit agreed with the district court that the federal government 

had a trust relationship with the headright holders with respect to its obligation 

under the 1906 Act “to distribute funds to individual headright owners in a timely 

(quarterly) and proper (pro rata, with interest) manner.”  Fletcher v. United States, 

730 F.3d 1206, 1209 (10th Cir. 2013).  The Court concluded, however, that 25 
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U.S.C. § 4011(a) provided a statutory basis for an accounting to the plaintiffs.3  Id. 

at 1209-10.  Because it understood that “plaintiffs’ primary concern” was “that the 

government may have mishandled trust fund distributions, not deposits, by sending 

money to individuals who are not tribal members and who are not entitled to share 

in the Osage trust fund,” id. at 1211, the Court directed that the accounting had to 

include both withdrawals and deposits, but it otherwise left the scope of the 

accounting for the district court to determine in the first instance, id. at 1211-14. 

 On remand, the district court reviewed the case’s “long and complicated 

history,” reiterating its 2012 conclusion that “the government’s trust relationship 

with the Osage headright owners only took effect upon distribution and that, prior 

to distribution, royalty funds were held in trust for the Osage Nation only.”  

Fletcher v. United States, 153 F. Supp. 3d at 1357-58.  The court decided that the 

accounting should start in 2002 as plaintiffs had originally requested (not in 1906 

as plaintiffs later requested), and it specified the information to be provided for that 

period.  Id. at 1369-72.  In crafting parameters for the accounting, the district court 

considered the “plaintiffs’ stated purpose”: “to obtain information that will enable 

them to prove that the government has paid headright distributions to ineligible 

recipients and, in that way, improperly diminished their pro rata share.”  Id. 

                                           
3 Section 4011 was enacted as part of the American Indian Trust Fund 
Management Reform Act, Pub. L. No. 103-412, 108 Stat. 4239 (Oct. 25, 1994). 
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at 1368-69.  The Tenth Circuit affirmed, rejecting plaintiffs’ request for a more 

detailed accounting.  Fletcher v. United States, 854 F.3d 1201, 1207 (10th Cir. 

2017) (“even if a more detailed accounting might uncover additional evidence of 

misdistribution, the increased expense to do so is not justified”). 

 Interior provided the accounting on September 11, 2017, Opening Brief 12, 

for the period January 1, 2002 through April 30, 2017.  As ordered, the accounting 

included all deposits made into the account and all disbursements and headright 

payments made from the trust account. 

3. The Instant Suit 

 Plaintiffs filed this action as a putative class action on behalf of themselves 

as headright holders and a class of “all other Indians entitled to payments under 

Section 4 of the 1906 Act.”  Appx32 ¶ 36.  Plaintiffs seek damages “based upon 

instances of mismanagement of their trust funds found and interpreted from the 

accounting the United States provided to them in the Fletcher litigation in the 

United States District Court for the Northern District of Oklahoma.”  Appx38 ¶ 50; 

see also Appx20 ¶ 4 (asserting that the accounting revealed “glaring 

mismanagement of their trust funds”).  The Complaint relies on Section 4 of the 

1906 Act, as amended by the statutes set forth in Appendix B to the Complaint, 

and it includes Appendix A which lists various statutes, regulations, and agency 

manuals concerning management of the Tribe’s affairs (although it does not 
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specifically reference those statutes in the numbered allegations of its claims).  

Appx20 ¶ 5, Appx51-63. 

 The Complaint has four “Counts.”  Appx41-44.  Counts I, III, and IV—read 

together—assert a claim for damages for Interior’s alleged failure to fulfill its 

fiduciary duties under the 1906 Act (and other unidentified federal laws) in three 

ways: (1) underpaying interest because of “under-collection of interest,” Appx42 

¶ 62; (2) overpaying Oklahoma gross-production taxes under the 1940 Act because 

Interior “charg[ed] the maximum gross-production tax of 5 per centum, regardless 

if such amount was in excess of the tax levied by the State of Oklahoma,” Appx42 

¶¶ 63-64; and (3) inaccurately reporting payments to the Osage Nation for its 

expenses, failing to report any payments to itself for its own expenses, and “simply 

adjust[ing] the revenue so as to balance the account,” Appx42-43 ¶¶ 65, 66, 71.  

The Complaint asserts that the damages to the class exceed $100,000,000.  Appx44 

¶ 75.  In Count II, Plaintiffs allege deficiencies in Interior’s “Trust Fund 

Management and Accounting,” referencing a 2014 Inspector General report.  

Appx43 ¶¶ 67-69.  The Complaint requests that the CFC award Plaintiffs money 

damages, “order Defendant to accurately account to the Class,” and “[o]rder 
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Defendant to repair its flawed trust management systems as they relate to the 

Segregated Fund.”4  Appx44. 

 The United States moved to dismiss the complaint under CFC Rules 

12(b)(1) and 12(b)(6).5  Appx64-119.  The United States argued that Plaintiffs 

lacked standing to challenge the management of the Trust Account, that Plaintiffs 

failed to identify specific statutory or regulatory trust duties for any of their claims 

as required by the Tucker Act, 28 U.S.C. § 1491(a)(1), and that Plaintiffs were not 

an “identifiable group of Indians” under the Indian Tucker Act, 28 U.S.C. § 1505.  

The United States further argued that certain claims or requests for relief were 

barred, in whole or in part, by the 2009 settlement in the Cobell litigation, No. 96-

cv-1285 (D.D.C.); the 2011 Settlement Agreement in Osage; and the 2017 

judgment in the Fletcher APA Litigation.  In the alternative, the United States 

moved under CFC Rule 12(e) for a more definite statement of Plaintiffs’ claims 

because “Plaintiffs do not detail any of their mismanagement claims with any 

specificity” and they “merely attach an appendix that lists Acts of Congress and 

                                           
4 The Complaint refers to a “Segregated Fund,” which it defines as “[t]he money to 
be distributed to individual Osage Indians.”  Appx30 § 30.  As Plaintiffs 
acknowledge, however, there is no “segregated” trust account because the funds 
remain in the Osage Tribal Trust Account until the distribution payments are made.  
Opening Brief 15-16 (discussing Fletcher, 153 F. Supp. 3d at 1362 n.6). 
5 The CFC Rules at issue here are substantially the same as the corresponding 
Federal Rules of Civil Procedure. 
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another appendix that lists statutes ‘dealing with Osage affairs’ ” without 

“specify[ing] how any of those acts are relevant to the current litigation or have 

been breached.”  Appx116. 

 In response, Plaintiffs argued that they had standing, that the CFC had 

subject-matter jurisdiction, and that their claims were not barred, but they did not 

provide any details about their three trust-fund mismanagement claims.  Appx274-

316.  They instead suggested a fourth way in which the government mismanaged 

the trust fund: “The United States allowed massive payments to defunct institutions 

and other entities not entitled to receive the funds.”  Appx288.  In support of their 

argument that the 2011 Settlement Agreement in the Tribal Trust Litigation did not 

affect their claims, they submitted two declarations from tribal representatives 

involved in the settlement negotiations.  Appx337-38, 343-44.  The United States 

moved to strike those declarations.  Appx474-79. 

 At a telephonic hearing on June 3, 2020, Plaintiffs’ counsel briefly referred 

to the claims that Interior underpaid interest and misreported other entries.  

Appx640, 645, 649.  He elaborated somewhat on the claim for overpayment of 

gross-production taxes.  Appx649-50.  He also elaborated somewhat on the fourth 

type of trust-fund mismanagement first raised in response to the motion to dismiss.  

Appx638 (“They’ve distributed some of the money to the wrong people.”); 

Appx645 (same); Appx649 (discussing distribution payment to defunct Hissom 
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Memorial Trust).  In addition, he raised a fifth category of asserted trust-fund 

mismanagement: “the Federal Government has failed to distribute the monies at 

appropriate times.”  Appx638; see also Appx651 ($10 to $100 million held back 

from distribution). 

 In an Opinion and Order dated December 7, 2020, the CFC dismissed the 

Complaint for lack of jurisdiction.  Appx8-14.  The court held that Plaintiffs lacked 

standing to seek damages for alleged mismanagement of the Trust Account 

because the Osage Nation—not the individual headright holders—has the “legally 

protectable interest” in that account.  Appx9.  In so holding, the CFC followed its 

earlier decisions in Osage, discussed above (pp. 8-9), and interpreted the Tenth 

Circuit’s 2013 decision in the Fletcher APA Litigation to be limited to the specific 

accounting ordered there.  Appx9-10.  The CFC further determined that the Indian 

Tucker Act, 28 U.S.C. § 1505, did not afford subject-matter jurisdiction because 

Plaintiffs failed to establish that they were an “identifiable group of American 

Indians” under that statute.  Appx11-12.  And it determined that Plaintiffs failed to 

establish subject-matter jurisdiction under the Tucker Act, 28 U.S.C. § 1491(a)(1), 

because they failed to “identif[y] with specificity a separate source of substantive 

law that establishes a fiduciary trust duty that the government owes plaintiffs or 

that requires compensation if such a duty is breached,” and to allege that the 

government breached any such duty.  Appx13. 
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 The CFC granted the United States’ motion to dismiss Plaintiffs’ request for 

an expanded accounting of the Trust Account for years before 2002 on the ground 

that issue preclusion bars Plaintiffs from relitigating the scope of the accounting 

ordered in the Fletcher APA Litigation.  Appx14-18.  In addition, it granted the 

United States’ motion to strike the declarations relating to the 2011 Settlement 

Agreement based on the “No Cooperation” provision in that agreement.  Appx6-7. 

SUMMARY OF ARGUMENT 

 The Complaint fails to establish subject matter jurisdiction under the Tucker 

Act, 28 U.S.C. § 1491(a)(1), and the Indian Tucker Act, 28 U.S.C. § 1505, because 

it does not allege how any specific statute or regulation imposed a money-

mandating duty that Interior failed to perform.  Although Plaintiffs assert that the 

accounting of the Osage Tribal Trust Account provided through the Fletcher APA 

Litigation revealed mismanagement, the Complaint fails to explain why they think 

anything was amiss.  The Complaint vaguely suggests that a greater amount of 

interest should have been deposited into the account, but there are no factual 

allegations about the deposits of interest that were made and no explanation why 

any statute or regulation required larger deposits.  With respect to gross-production 

taxes, the Complaint alleges that the United States paid Oklahoma 5% of royalties 

as gross-production taxes, but it offers no explanation why any statute or regulation 

required a lower tax payment.  And the extraordinary suggestion that the 
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government intentionally misreported revenues from the Mineral Estate in order to 

adjust for misreported payments for tribal operation expenses and unreported 

payments to itself is wholly unsupported by any factual allegations or identification 

of relevant legal authority. 

 In addition, Plaintiffs fail to establish that they are an “identifiable group of 

American Indians” under the Indian Tucker Act because they offer no criteria for 

determining which headright holders qualify for their proposed group of “Indian” 

headright holders.  It is not clear whether the proposed group includes only Osage 

Indians or whether it includes some larger group of Indians, as Plaintiffs have 

never explained their theory for why any transfers of headrights to non-Osages or 

to non-Indians were unlawful under the applicable law at the time of transfer. 

 Plaintiffs also fail to establish their standing.  The courts in both the Tribal 

Trust Litigation and the Fletcher APA Litigation correctly concluded that the 

Osage Nation has the “legally protectable interest” with respect to claims for 

mismanagement of both the Mineral Estate and the Trust Account, and that the 

legal right shifts to the headright holders only at the point of distribution of 

headright payments.  Plaintiffs’ efforts to characterize their challenges to Interior’s 

management of the Trust Account as challenges to its distribution of headright 

payments are unpersuasive. 
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 With respect to Plaintiffs’ request for an expanded accounting extending 

back to 1906, the Northern District of Oklahoma and the Tenth Circuit considered 

and rejected Plaintiffs’ request for that vastly more expansive accounting period in 

the Fletcher APA Litigation.  Having failed to establish subject-matter jurisdiction 

and standing even with respect to the period covered by the accounting Interior 

provided in the Fletcher APA Litigation (2002-2017), Plaintiffs have not 

demonstrated that the CFC abused its discretion in concluding that issue preclusion 

bars them from renewing that request in the instant action. 

 And finally, this Court should uphold the CFC’s refusal to consider the 

declarations Plaintiffs offered regarding the effect of the 2011 Settlement 

Agreement on the claims they had asserted in the Fletcher APA Litigation.  

Whatever representatives of the Osage Nation may have thought about the Fletcher 

APA Litigation when they were settling the Tribal Trust Litigation has no 

relevance to the very different claims Plaintiffs assert in the instant action. 

ARGUMENT 

I. Standard of review 

 “A plaintiff bears the burden of establishing subject-matter jurisdiction by a 

preponderance of the evidence.”  Hopi Tribe v. United States, 782 F.3d 662, 666 

(Fed. Cir. 2015) (internal quotation marks omitted).  This Court reviews de novo a 

grant of a motion to dismiss for lack of jurisdiction.  Id.  It “take[s] all factual 
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allegations in the complaint as true and construe[s] the facts in the light most 

favorable to the non-moving party.”  Inter-Tribal Council of Arizona v. United 

States, 956 F.3d 1328, 1338 (Fed. Cir. 2020) (internal quotation marks omitted).  

But the Court need not accept as true, or construe in a manner that favors plaintiff, 

facts that run counter to facts of which the Court can take judicial notice or legal 

conclusions.  Ashcroft v. Iqbal, 556 U.S. 662, 677-79 (2009); see also Bell Atlantic 

Corp. v. Twombly, 550 U.S. 544, 555 (2007) (assertion that something is unlawful 

is a legal conclusion not entitled to assumption of truth). 

 To survive a motion to dismiss, a complaint must contain sufficient factual 

matter, accepted as true, “plausibly suggesting (not just consistent with)” a 

showing of entitlement to relief.  Twombly, 550 U.S. at 557; see also Iqbal, 556 

U.S. at 677-78. 

 A court’s application of the doctrine of issue preclusion (collateral estoppel) 

is reviewed for abuse of discretion.  In re Freeman, 30 F.3d 1459, 1467 (Fed. Cir. 

1994). 

 Contract interpretation is a question of law which this Court reviews de 

novo.  Burnside-Ott Aviation Training Center v. Dalton, 107 F.3d 854, 860 (Fed. 

Cir. 1997). 
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II. The Complaint fails to establish subject-matter jurisdiction under 
the Tucker Act or the Indian Tucker Act. 

 The Tucker Act, 28 U.S.C. § 1491(a)(1), confers jurisdiction on the CFC 

over claims against the United States for money damages, but it “is only a 

jurisdictional statute and ‘does not create any substantive right enforceable against 

the United States for money damages.’ ”  Boaz Housing Authority v. United States, 

994 F.3d 1359, 1364 (Fed. Cir. 2021) (quoting N.Y. & Presbyterian Hosp. v. 

United States, 881 F.3d 877, 881 (Fed. Cir. 2018)).  “A plaintiff must therefore 

identify a separate source of substantive law that creates the right to money 

damages.”  Id. 

 Similarly, “the Supreme Court has established a two-part test for 

determining jurisdiction under the Indian Tucker Act.”  Inter-Tribal Council of 

Arizona, 956 F.3d at 1338 (internal quotation marks omitted; citing, inter alia, 

United States v. Navajo Nation, 556 U.S. 287, 290 (2009)).  “First, the tribe must 

identify a substantive source of law that establishes specific fiduciary or other 

duties, and allege that the Government has failed faithfully to perform those 

duties.”  Id. (internal quotation marks omitted).  Second, “the [trial] court must ... 

determine whether the relevant source of substantive law can fairly be interpreted 

as mandating compensation for damages sustained as a result of a breach of the 

duties the governing law imposes.”  Id. (internal quotation marks omitted).  “To 

establish that the United States has accepted a particular fiduciary duty, an Indian 
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tribe must identify statutes or regulations that both impose a specific obligation on 

the United States and bear the hallmarks of a conventional fiduciary relationship.’ ”  

Hopi Tribe, 782 F.3d at 667 (internal quotation marks and alterations omitted).  In 

addition, plaintiffs who are not a “tribe” or “band” must establish that they are an 

“identifiable group of American Indians,” under 28 U.S.C. § 1505. 

 The CFC correctly dismissed the Complaint for lack of subject-matter 

jurisdiction under these statutes. 

 The Complaint fails to specify how any statutes or 
regulations imposed specific money-mandating duties on 
the government that it failed to perform. 

 Plaintiffs’ Complaint fails to meet their burden to establish subject-matter 

jurisdiction under the Tucker Act or Indian Tucker Act.  While Plaintiffs listed 

several statutes, regulations, and manuals, the CFC correctly determined that 

“plaintiffs fail[ed] to provide this Court with a specific reason as to how these 

authorities impose a duty upon the defendant that defendant breached.”  Appx13. 

 As Plaintiffs acknowledge, “a complaint must contain sufficient factual 

matter, accepted as true, to state a claim to relief that is plausible on its face.”  

Opening Brief 18 (internal quotation marks omitted) (emphasis added).  But their 

Complaint does not include “[f]actual allegations” sufficient to “ ‘raise a right to 

relief above the speculative level.’ ”  Id. (quoting Twombly, 550 U.S. at 555).  The 

Complaint asserts that Plaintiffs’ claims of mismanagement are based on the 
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accounting Interior provided Mr. Fletcher in September 2017, and it suggests that 

the accounting revealed that the quarterly payments to Plaintiffs and other 

headright holders were less than they would have been had the United States 

properly managed the Trust Account.  That accounting documented the deposits 

into and payments from the Osage Tribal Trust Account for a period of 15 years 

and four months (over 60 cycles of payments to headright holders), and the 

Complaint asserts that Plaintiffs retained (unidentified) “professional consultants” 

to review the accounting, Appx35 ¶ 44, yet the Complaint does not specifically 

refer to even one deposit into or payment from the Trust Account that might serve 

as a basis for a mismanagement claim. 

 The Opening Brief extensively cites to the arguments Plaintiffs made in their 

response to the government’s motion to dismiss and at oral argument, but it only 

briefly refers to the Complaint.  Opening Brief 5, 24-26 (referring to underpayment 

of interest, overpayment of gross-production taxes, and misreporting of payments 

for tribal operation expenses).  This Court need only review the Complaint to 

determine that Plaintiffs failed to carry their burden under the standard of Iqbal and 

Twombly.  None of the arguments Plaintiffs make in their Opening Brief about 

these three claims casts doubt on that conclusion.  The two additional claims of 

mismanagement that Plaintiffs raised for the first time in their response to the 

motion to dismiss and at oral argument are properly rejected based on Plaintiffs’ 
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failure to assert them in their Complaint, but we nonetheless briefly address 

Plaintiffs’ arguments to confirm that they do not suggest any basis for subject-

matter jurisdiction. 

1. Under-collection of interest 

 In advancing their first trust-mismanagement claim, Plaintiffs rely on the 

Tenth Circuit’s statement that the 1906 Act imposes a duty “on the federal 

government to distribute funds to individual headright owners in a timely 

(quarterly) and proper (pro rata, with interest) manner.”  Opening Brief 33 (quoting 

Fletcher, 730 F.3d at 1209).  They point to the 1906 Act § 4(1) which provides that 

funds credited to the Osage Tribe shall “draw interest as now authorized by law” 

and that the interest “shall be paid quarterly to the members entitled thereto.”  

Opening Brief 33.  Plaintiffs do not dispute that the government regularly 

deposited interest into the Trust Account, or that the interest was included in the 

quarterly payments to headright holders.  Plaintiffs instead claim that the 

government did not deposit enough interest into the Trust Account.  Appx42 ¶ 62 

(the United States “under-paid interest accrued by the Segregated Fund”).  To 

properly plead such a claim, the Complaint needed to identify specific statutes or 

regulations governing the required rate of interest and specifically allege that the 

deposits into the Trust Account were less than that required rate.  It did not do so. 
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 The Complaint broadly asserts that “[t]here are no fewer than fifteen (15) 

statutes, enacted subsequent to the 1906 Act dealing with Osage affairs … that are 

relevant to this dispute,” Appx31 ¶ 32, and lists them in Appendix B.  But the 

Complaint does not specifically allege how any deposit of revenues or interest (or 

any disbursement or headright payment) was inconsistent in any way with these 

statutes.  The Complaint also includes Appendix A, “Acts of Congress Establishing 

Defendant’s Trust Obligations Breached by Defendant,” which lists a number of 

statutes, regulations, and agency manuals relating to the government’s handling of 

various funds.  Appx51-54.  But these authorities are not connected in any way to 

any of the claims, including the claim that interest was under-collected. 

 Although jurisdiction must be established by the Complaint, Plaintiffs’ post-

Complaint filings similarly reveal no statutory or regulatory basis for Plaintiffs’ 

assertion that the government under-collected interest.  See Appx288 (the 

government “failed to collect the proper interest on the funds to be paid to 

Plaintiffs in this action”); Appx638 (“They have failed to distribute the right 

amount of interest.”); Appx649 (“[W]hen you add up all the numbers that the 

United States gave us of their accounting, they didn’t – the Federal Government 

didn’t pay the right interest.”).  In their Opening Brief (at 24), Plaintiffs phrase the 

claim as a “failure to collect interest on royalties once collected and segregated for 

distribution, but before distribution actually takes place.”  But as explained above 
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(pp. 7-8), at the end of each quarter, the United States adds up the revenues and 

interest deposited into the Trust Account during the quarter, subtracts the payments 

for gross-production taxes and tribal operation expenses made from the Trust 

Account during the quarter, and divides the remainder among the headright holders 

according to their specific interests; the money continues to earn interest (which 

will be distributed in the following quarter’s headright payments) until the 

headright payments are made, at which point the payments commence to earn 

interest in the headright holders’ individual accounts. 

 The Opening Brief similarly does not identify any statute or regulation 

specifying a required rate of interest for the funds in the Trust Account.  Instead, 

the Opening Brief (at 34 n.9) quotes counsel’s own references at oral argument to 

various statutes and regulations applicable to government trust accounts without 

specifically addressing the interest rate or any other relevant issue.  Because 

Plaintiffs have failed to allege “that the Government has failed faithfully to 

perform” its “specific … duties” under “a substantive source of law,” it is not 

possible to address whether that “substantive law can fairly be interpreted as 

mandating compensation.”  See Inter-Tribal Council of Arizona, 956 F.3d at 1338.  

Plaintiffs’ arguments on this point (Opening Brief 34-36) are thus irrelevant. 
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2. Over-payment of state gross-production taxes 

 In alleging Plaintiffs’ second trust-mismanagement claim, the Complaint 

references the 1940 Act, which authorized Oklahoma “to levy and collect a gross-

production tax … upon all oil and gas produced in Osage County,” and specified 

that the “gross-production tax on the royalty interests of the Osage Indians shall be 

at the rate levied by said State but in no event to exceed 5 per centum.”  Appx. 42 

¶ 63.  The Complaint asserts that the federal government paid the statutory 

maximum of 5%, regardless of the rate the State actually levied at the time.  Id.; 

accord Opening Brief 26.  But the Complaint does not specify what rate Oklahoma 

actually levied during any period of the accounting or otherwise support the claim.  

Counsel elaborated on this claim at oral argument, asserting that “the current gross 

production tax in Oklahoma is 2 percent for the first two years of any producing 

well, and then 7 percent thereafter,” and that Interior paid 5% as “an administrative 

convenience.”  Appx650.  Counsel’s assertions at oral argument are properly 

disregarded as they were not pleaded in the Complaint and, in any event, do not 

provide a basis for claiming breach of trust. 

 To begin, counsel did not accurately report Oklahoma’s tax statutes.  The 

general Oklahoma gross-production tax rate for oil and gas, effective June 28, 

2018, was 7% and the rate for the first 36 months of production from new wells 

was 5%.  See 68 Okla. Stat. Ann. tit. 68, § 1001(B)(1)-(3) (West 2021).  A 2% tax 
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rate for the first three years of production from new oil and gas wells was in effect 

only between July 1, 2015 and June 28, 2018.  See 2014 Okla. Sess. Law Serv. Ch. 

346 (H.B. 2562) (West) (setting forth amended 68 Okla. Stat. Ann. tit. 68, 

§ 1001(B)(3)).  For the first 13.5 years of the accounting period, the general tax 

rate was 7% (unless the average price for Oklahoma oil dropped below $17/barrel 

or a well-specific exemption applied).  See 2001 Okla. Sess. Law Serv. Ch. 249 

(S.B. 119) (West) (setting forth amended 68 Okla. Stat. Ann. tit. 68, § 1001). 

 Importantly, counsel ignored the specific regulations applicable to leasing of 

the Osage Mineral Estate for oil and gas mining.  Under 25 C.F.R. § 226.13(b), 

lessees furnish certified monthly reports stating the “total amount of oil, natural 

gas, casinghead gas, and other products subject to royalty payment” (emphasis 

added), but they do not separately state amounts for each well.  State gross-

production taxes are based on those monthly reports.  Contrary to counsel’s 

assertion that Interior paid 5% as “an administrative convenience,” Appx650, 

Interior paid the 5% rate provided for in the 1940 Act consistent with applicable 

regulations.  Lessees of the Osage Mineral Estate have been required to report oil 

and gas production by lease, not by well, since the 1940 Act was passed.6  

                                           
6 Following the 2011 settlement of the Tribal Trust Litigation, Interior proposed 
revised regulations “to strengthen the management and administration of the Osage 
mineral estate for the benefit of the Osage,” including by requiring “updated 
reporting.”  78 Fed. Reg. 53,083 (Aug. 28, 2013).  The Final Rule was to go into 
effect July 10, 2015.  80 Fed. Reg. 26,994 (May 11, 2015).  On July 1, 2015, 
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Plaintiffs have not alleged that these longstanding regulations breach any statutory 

duty that mandates money damages for a breach.  The 1940 Act’s authorization for 

Oklahoma to collect gross-production taxes on oil and gas produced from the 

Osage Mineral Estate is not fairly interpreted to have imposed a money-mandating 

duty on Interior to require lessees to report production on a well-by-well basis in 

the event that such reporting might be advantageous under some future Oklahoma 

taxing statute without regard to any disadvantages in that reporting system. 

3. Misreporting of disbursements for tribal operation 
expenses, nonreporting of payments to the United 
States for its expenses, and misreporting of revenues 

 Plaintiffs assert that the United States “incorrectly calculate[ed] tribal 

operation payments to hide the United States’ own miscalculations.”  Opening 

Brief 5.  It was not clear whether Plaintiffs were claiming that (1) the government 

paid the Osage Minerals Council more than was legally authorized, or (2) the 

payments were proper but the accounting did not accurately report those amounts.  

Based on the Opening Brief, and reading the Complaint as a whole, it appears that 

Plaintiffs claim misreporting, not excessive payments: they broadly allege that the 

accounting inaccurately reported payments to the Osage Tribe for its expenses, 

                                           
however, the Osage Producers’ Association and the Osage Minerals Council sued 
Interior seeking to enjoin the new regulations.  Osage Producers’ Ass’n v. Jewell, 
No. 15-cv-367 (N.D. Okla.), and Osage Minerals Council v. Dep’t of the Interior, 
No. 15-cv-371 (N.D. Okla.).  The district court entered a preliminary injunction.  
No. 15-cv-367, Doc. 37 (filed Aug. 10, 2015).  After obtaining a voluntary remand, 
Interior reinstated the 1990 rule.  81 Fed. Reg. 39,572 (June 17, 2016). 
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failed to report payments to the government for its own expenses, and “simply 

adjusted the revenue so as to balance the account.”  Appx42-43 ¶¶ 65, 66, 71.  

Plaintiffs do not merely allege errors, but make the more serious allegation that the 

accounting Interior provided to them in 2017 by order of the Northern District of 

Oklahoma was intentionally incorrect—i.e., fraudulent—in material respects. 

 Apart from Plaintiffs’ burden to satisfy the pleading requirements of CFC 

Rule 8 under the standard in Iqbal and Twombly, CFC Rule 9(b) requires a party 

“alleging fraud or mistake” to plead “with particularity the circumstances 

constituting fraud or mistake.”  See Twombly, 550 U.S. 569 n.14 (“On certain 

subjects understood to raise a high risk of abusive litigation, a plaintiff must state 

factual allegations with greater particularity than Rule 8 requires.”).  The 

Complaint does not satisfy Rule 8 much less the heightened standard of Rule 9(b).  

It does not identify a single entry for a deposit (revenues or interest) or 

disbursement (state gross-production taxes or tribal operation expenses) that was 

different from the actual receipt or payment. 

 Plaintiffs contend that there is a conflict of interest between the Tribe and 

the headright holders with respect to the payments for tribal operation expenses.  

Opening Brief 33 n.8.  Whatever conflict could potentially arise has no bearing on 

this appeal.  The Complaint provides no factual or legal basis for an allegation that 

the Osage Minerals Council has requested payments that are greater than 
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authorized by law, and Plaintiffs do not dispute that the amount is just a “small 

slice of royalty income.”  Opening Brief 24 (quoting Fletcher, 730 F.3d at 1209); 

id. at 33 (“some small portion of the trust funds may be used for other purposes”).  

And, contrary to Plaintiffs’ wholly unfounded speculation that the absence of any 

entries in the accounting for payments to the United States somehow shows that 

“income the Plaintiffs and the Class were entitled to was not received,” Appx42-43 

¶ 66, the accounting did not report any entries for payments to the United States 

because it does not charge the Osage Nation administrative fees for management of 

the Mineral Estate or Trust Account. 

 As with the other claims addressed above, Plaintiffs’ post-Complaint 

assertions about their misreporting claim only confirm that they have no factual or 

legal basis for claiming damages for a breach of any statutory or regulatory duty.  

See Appx288-89 (asserting that the “United States made numerous accounting 

errors that cannot be rectified”); Appx638 (asserting that the United States 

“overcharged them for other elements that they’re allowed to take out legally, but 

they just did the job the wrong way”); Appx676-77 (referencing various statutes, 

regulations, and government manuals relating to accounting procedures without 

specifying how any standards were breached). 

 Moreover, Plaintiffs’ claim that the entries of deposits and disbursements in 

the accounting cannot be trusted is fundamentally inconsistent with their claim for 
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damages based on the accounting.  If Plaintiffs truly believed that Interior did not 

comply with the Northern District of Oklahoma’s order to provide them with an 

accurate accounting of the Trust Account for the period January 2002 through 

April 2017, they should have asked that court to enforce its order.  Of course, 

Plaintiffs would have had to identify with specificity the entries they challenge and 

the bases for that challenge.  Having failed to do so in the district court or in the 

CFC, this Court should affirm the CFC’s holding that Plaintiffs failed to meet the 

requirements for jurisdiction under the Tucker Act or Indian Tucker Act with 

respect to their misreporting claim. 

4. Count II 

 The Opening Brief does not appear to argue that the CFC erred in dismissing 

Count II, which alleges deficiencies in Interior’s “Trust Fund Management and 

Accounting” based on a 2014 report by Interior’s Office of the Inspector General.  

See Appx43.  Count II appears to be the basis for Plaintiffs’ request that the CFC 

“order Defendant to repair its flawed trust management systems.”  Appx44.  

Plaintiffs have forfeited any argument that the CFC improperly dismissed Count II 

by failing to raise the argument in their Opening Brief.  See SmithKline Beecham 

Corp. v. Apotex Corp., 439 F.3d 1312, 1319 (Fed. Cir. 2006) (“Our law is well 

established that arguments not raised in the opening brief are waived.”). 
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 In any event, dismissal was appropriate for two reasons.  First, the CFC does 

not have jurisdiction to order such injunctive relief, as it is not fairly considered 

here to be “an incident of and collateral to” a judgment for money damages under 

28 U.S.C. § 1491(a)(2).  See, e.g., First Hartford Corp. Pension Plan & Trust v. 

United States, 194 F.3d 1279, 1294 (Fed. Cir. 1999).  Second, Plaintiffs do not 

allege the breach of any relevant statute or regulation.  While Plaintiffs caption 

Count II as relating to “Trust Fund Management and Accounting,” the referenced 

report instead addressed management of the Mineral Estate (including 

“accounting” for mineral royalties) not of the Trust Account.  See Office of the 

Inspector General, BIA Needs Sweeping Changes To Manage The Osage Nation's 

Energy Resources, Report No. CR-EV-BIA-0002-2013 (Oct. 2014), available at 

https://www.doioig.gov/reports/bia-needs-sweeping-changes-manage-osage-

nations-energy-resources (last visited July 13, 2021). 

5. Post-Complaint claims 

 Plaintiffs’ belated attempt to raise claims that were not included in their 

Complaint should be rejected on that basis alone because subject-matter 

jurisdiction must be established based on the allegations in the complaint.  See, 

e.g., Casa de Cambio Comdiv S.A., de C.V. v. United States, 291 F.3d 1356, 1366 

(Fed. Cir. 2002) (plaintiff waived Tucker Act claim against United States based on 

agency theory because it did not mention that theory in the complaint).  Even if the 
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post-Complaint assertions about these new claims had been included in the 

Complaint, however, they would have been insufficient to establish subject-matter 

jurisdiction under the Tucker Act and Indian Tucker Act. 

 The Opening Brief (at 25 n.7) quotes counsel’s statement at oral argument 

that headright payments were made “to the wrong people.”  As explained above 

(pp. 15-16), plaintiffs in the Fletcher APA Litigation sought an accounting in aid 

of their claim that the government unlawfully made headright payments to non-

Osages.  The district court dismissed the misdistribution claims without prejudice, 

allowing plaintiffs to potentially reassert them in a future action, although the court 

expressed the view that “such a challenge appears to bear little chance of success.”  

Fletcher, 153 F. Supp. 3d at 1370-71 n.16.  The accounting identified the headright 

holders who received payments each quarter beginning in 2002, but the Complaint 

in this case still does not explain why any transfers of headrights were unlawful 

under any specific statute.  Indeed, the Complaint appears to have abandoned any 

theory of unlawful transfers to non-Osages by including a non-Osage Plaintiff and 

seeking certification of a class of Indian headright holders.  See supra p. 16.  

Plaintiffs’ vague assertions that payments were made to entities that were not 

entitled to them would fall short of the pleading standard for claiming damages 

arising from unlawful transfers of headright interests even if they had been made in 

the Complaint.  “To survive a motion to dismiss, a complaint must contain 
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sufficient factual matter, accepted as true, to state a claim to relief that is plausible 

on its face.”  Iqbal, 556 U.S. at 678 (internal quotation marks omitted). 

 Nor does Plaintiffs’ assertion that they are entitled to damages based on 

payments to defunct headright holders fare any better.  See Opening Brief 25 n.7 

(quoting counsel’s statement at oral argument regarding distributions to “defunct 

entities”).  Counsel mentioned one defunct headright holder—Hissom Memorial 

Trust—but he did not explain how Interior’s handling of payments to defunct 

headright holders violates any statutory or regulatory duty that mandates money 

damages for a breach.  The 2011 Settlement Agreement expressly provided for 

Interior to restore unclaimed headright payments to the Trust Account under 25 

U.S.C. § 164 for redistribution.  Appx142 ¶ 9(d).  Plaintiffs have not alleged how 

addressing unclaimed payments under that statute somehow breaches a trust duty 

imposed by some other statute, let alone how some unidentified statute could fairly 

be interpreted to mandate money damages for a breach. 

 Finally, Plaintiffs vaguely assert that Interior improperly held money back 

from distribution.  See Opening Brief 25 n.7 (quoting counsel’s statement at oral 

argument that Interior “failed to distribute the right amount of money”); see also 

Appx638, 651.  Perhaps Plaintiffs are referring to the fact that the Trust Account is 

never completely emptied when headright payments are made because royalty 

payments and interest continue to be deposited into the Trust Account after the 
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cutoff date for the distribution (e.g., revenues deposited in February are not 

included in the March 1 headright payment, which has an ending date of 

January 31).  Whatever counsel was suggesting, such vague assertions are 

insufficient to establish subject-matter jurisdiction. 

 Plaintiffs’ general attacks on the CFC’s dismissal for failure 
to establish subject-matter jurisdiction are meritless. 

 Plaintiffs unpersuasively argue that the CFC’s dismissal of their Complaint 

is a “travesty of justice” because they followed the “exact path” laid out in 

Chemehuevi Indian Tribe v. United States, 150 Fed. Cl. 181 (2020), by first 

obtaining an accounting in district court and then seeking damages in the CFC for 

breaches of trust revealed in the accounting.  Opening Brief 5-6.  The CFC here did 

not hold that a CFC damages action may never follow a district court accounting 

action, nor did the CFC “misapprehend[] the nature of Plaintiffs’ claims.”  See id. 

at 5.  The CFC instead concluded that Plaintiffs failed to allege that the 

government violated any specific statute or regulation that could provide a basis 

for an award of money damages. 

 For the same reason, the Indian canon of construction plays no role in the 

analysis.  See Opening Brief 18-19.  There is no statutory ambiguity to construe 

because Plaintiffs simply failed to specify any relevant statutes.  As explained 

above, the only statutes Plaintiffs identified—the 1906 Act and the 1940 Act—do 

not govern whether the specific amount of interest the government collected was 

Case: 21-1625      Document: 30     Page: 49     Filed: 07/14/2021



41 

inadequate or whether the payment of gross-production taxes at the rate of 5% 

constituted a breach of a trust duty that mandated money damages. 

 Plaintiffs’ invocation of United States v. Mitchell, 463 U.S. 206 (1983), and 

Hopi Tribe v. United States, 782 F.3d 662 (Fed. Cir. 2015), in support of their 

broad argument that the government’s breach of a trust duty is presumptively 

remedied by money damages similarly misses the mark.  See Opening Brief 32, 34-

36.  In Mitchell, the Supreme Court held that the United States, through the 

specific relevant statutes governing timber management, had accepted trust duties 

that rendered it liable for damages for breach of those duties; the Federal Circuit 

held otherwise with respect to the statutes at issue in Hopi Tribe.  Unlike the 

plaintiffs in Mitchell, Plaintiffs here have not adequately alleged that the 

government failed to faithfully perform duties specified in any relevant statute.  

See, e.g., Jicarilla Apache, 564 U.S. at 173, 177 (distinguishing Mitchell as 

applying a private-trust analogy in a “limited contex[t]” and observing that the 

government “assumes Indian trust responsibilities only to the extent it expressly 

accepts those responsibilities by statute”).  It is therefore unnecessary to determine 

whether Congress intended any breach to be remedied by money damages.  See 

Navajo Nation, 556 U.S. at 302 (“Because the Tribe cannot identify a specific, 

applicable, trust-creating statute or regulation that the Government violated, we do 

not reach the question whether the trust duty was money mandating.”). 

Case: 21-1625      Document: 30     Page: 50     Filed: 07/14/2021



42 

 Plaintiffs’ argument that the CFC rendered the accounting “meaningless” 

similarly ignores the inadequacy of the Complaint.  See Opening Brief 36-40.  It 

may be true that “the violation of a vested legal right” requires a “remedy,” 

Opening Brief 38-39 (quoting Marbury v. Madison, 5 U.S. 137, 163 (1803)), but 

Plaintiffs have not adequately pleaded any such violation.  Again, the CFC did not 

hold that any complaint would have been subject to dismissal for lack of subject-

matter jurisdiction no matter what the accounting revealed, but only that the 

Complaint Plaintiffs filed was so devoid of specific allegations that Plaintiffs failed 

to meet their burden to plead some breach of a statute or regulation mandating 

money damages. 

 Plaintiffs may not invoke the Indian Tucker Act as a basis 
for jurisdiction because they are not an “identifiable group 
of American Indians.” 

 Plaintiffs also failed to establish subject-matter jurisdiction under the Indian 

Tucker Act, 28 U.S.C. § 1505, because they are not an “identifiable group of 

American Indians” within the meaning of that statute.  Most fundamentally, it is 

not clear what “group” Plaintiffs purport to represent: only Osage headright 

holders as in the Fletcher APA Litigation or some larger group of headright 

holders.  They assert, as they did in the Fletcher APA Litigation, that only Osage 

Indians are entitled to hold headrights: “[T]here are thousands of non-Osages, 

including states, universities, and corporations, receiving Section 4 Royalty 
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Payments which were expressly intended for Osage Indians and their heirs.”  

Opening Brief 9-10.  On the other hand, Plaintiff Lonsinger is a member of the 

Ponca Tribe of Indians of Oklahoma and Plaintiffs seek class certification on 

behalf of all headright holders who are “Indians.”  Appx39 ¶ 51. 

 In either case, it is not clear whether the “group” on which Plaintiffs would 

base Indian Tucker Act jurisdiction includes only headright holders who are tribal 

members or a potentially larger group of headright holders who have some degree 

of American Indian ancestry but are not members of any federally recognized tribe.  

There is no generally applicable definition of “Indian.”  Cohen’s Handbook of 

Federal Indian Law § 3.03[1], at 170-71 (“Who counts as an Indian for purposes 

of federal Indian law varies according to the legal context.”); see also United 

States v. Zepeda, 792 F.3d 1103 (9th Cir. 2015) (en banc) (addressing two potential 

definitions of Indian within the meaning of the Indian Major Crimes Act).  

Critically, Plaintiffs have offered no legal theory under which any “Indian” 

(however defined) may lawfully hold a headright but non-Indians may not. 

 Plaintiffs correctly point out that a “group” need not be a “formal” tribal 

entity.  Opening Brief 41 (citing Chippewa Cree Tribe of the Rocky Boy’s 

Reservation v. United States, 69 Fed. Cl. 639 (2006)).  But the CFC correctly 

concluded that the Indian Tucker Act provides for jurisdiction over suits by such 

groups only “when they are unable to sue as a tribe or there is no existing tribal 
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organization in which plaintiffs can assert their claims.”  Appx12.  Otherwise the 

tribe has the right to decide whether to sue. 

 Here, the Osage Nation, through the Osage Minerals Council, represents the 

interests of the headright holders with respect to the issues raised in the Complaint.  

In Osage, the CFC correctly held that the group of headright holders seeking 

intervention was not an “identifiable group of American Indians” under the Indian 

Tucker Act because they were already represented in that action by the Osage 

Nation.  85 Fed. Cl. at 167-68.  Plaintiffs’ efforts to distinguish that decision are 

unpersuasive.  As explained in Part III below, Plaintiffs’ argument that the claims 

in this case belong to the headright holders, not to the Osage Nation, is incorrect.  

See Opening Brief 40-41 n.10.  And contrary to Plaintiffs’ suggestion of a conflict 

of interest between the Osage Minerals Council and headright holders (Opening 

Brief 41 n.11), there is no conflict with respect to the deposit of interest and the 

payment of gross-production taxes, and any conflict that could potentially arise if 

the Osage Minerals Council requested excessive payments for its expenses is not 

presented in this case because Plaintiffs allege that the accounting misreported 

those payments, not that the payments were excessive. 

 Plaintiffs argue that the statutory phrase “identifiable group of American 

Indians” should be liberally construed under the Indian canon of construction 

(Opening Brief 42 n.13), but Plaintiffs’ interpretation would impermissibly rewrite 
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the statute.  See South Carolina v. Catawba Indian Tribe, 476 U.S. 498, 506 (1986) 

(“The canon of construction regarding the resolution of ambiguities in favor of 

Indians … does not permit reliance on ambiguities that do not exist; nor does it 

permit disregard of the clearly expressed intent of Congress.”).  There is an 

“identifiable group” of headright holders, but they are not all “American Indians.”  

There can be no “identifiable group” of American Indians who hold headrights in 

the absence of any factual criteria or legal basis for segregating them from the 

larger group of headright holders.  According to Plaintiffs, “[t]he only material 

difference in this matter is that Plaintiffs would certify a class under the Tucker 

Act, whereas they would functionally be representing a group claim under the 

Indian Tucker Act.”  Appx281-82.  But because the group they seek to represent is 

not readily “identifiable,” class-certification procedures are necessary to determine 

who is a plaintiff and who is not. 

 This Court need not decide this issue if it affirms the dismissal of the 

Complaint based on the failure to allege the breach of any specific statutory or 

regulatory duty, but if it reaches the issue, it should affirm the CFC’s conclusion 

that Plaintiffs did not establish jurisdiction under the Indian Tucker Act because 

they are not an “identifiable group of American Indians.”  Appx11-12. 

Case: 21-1625      Document: 30     Page: 54     Filed: 07/14/2021



46 

III. Plaintiffs lack Article III standing to pursue their claims that 
Interior mismanaged the Trust Account. 

The CFC correctly held that Plaintiffs failed to demonstrate Article III 

standing necessary to maintain their claims because they (as opposed to the Tribe) 

lack a legally protectable interest in Interior’s management of the Trust Account.  

Appx8-10.  Although the Court need not reach this issue if it agrees that subject 

matter jurisdiction is lacking for the reasons explained in Part II, Plaintiffs’ lack of 

standing provides an additional basis on which to affirm the CFC’s dismissal. 

 To demonstrate Article III standing, a plaintiff must show that “it has 

suffered an ‘injury in fact.’ ”  Friends of the Earth, Inc. v. Laidlaw Environmental 

Services, Inc., 528 U.S. 167, 180 (2000).  A party has standing only if it has the 

legal right to invoke a court’s jurisdiction to redress an asserted wrong.  Plaintiffs 

acknowledge that “the party who will ultimately benefit from the recovery” may 

not have standing because “[t]he real party in interest is the party who, by 

substantive law, possesses the right sought to be enforced.”  Opening Brief 21 n.4 

(quoting New Orleans Public Service, Inc. v. United Gas Pipe Line Co., 732 F.2d 

452, 464 (5th Cir. 1984)).  “[A] plaintiff must demonstrate standing for each claim 

he seeks to press and for each form of relief that is sought.”  Davis v. Federal 

Election Commission, 554 U.S. 724, 734 (2008) (internal quotation marks 

omitted). 
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 For this reason, we addressed in Part II the specific character of each claim 

before turning to the standing analysis.  See Starr International Co., Inc. v. United 

States, 856 F.3d 953, 964 (Fed. Cir. 2017) (a court may “choose among threshold 

grounds” in declining to hear a suit on the merits).  In arguing that they have 

standing, Plaintiffs mischaracterize their claims.  They seek to align themselves 

with the Tenth Circuit’s 2013 Fletcher decision by characterizing their claims here 

as challenges to Interior’s distribution of headright payments as in Fletcher.  But 

Plaintiffs’ claims here actually challenge Interior’s management of the Trust 

Account for which they lack standing under the reasoning of the decisions in both 

Osage and the Fletcher APA Litigation, discussed above (pp. 8-9, 13-16).  The 

collection of interest, payment of gross-production taxes, and the reporting of 

revenue deposits and expense withdrawals all occur each quarter before the 

quarterly distributions are calculated and paid to the headright holders.  Although 

the headright holders would “ultimately benefit from” redressing any 

mismanagement of the Trust Account, New Orleans Public Service, 732 F.2d at 

464, the real party in interest while the revenues from the Mineral Estate are in the 

Trust Account is the Osage Nation, not the headright holders, as the courts 

addressing this issue have consistently held.  The CFC thus properly determined 

that the Tribe has the “legally protectable interest” in the claims Plaintiffs asserted 

in the Complaint.  Appx9. 
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 The CFC’s decisions in Osage that the Tribe had standing and the Tenth 

Circuit’s 2013 decision in Fletcher that the headright holders had standing turn on 

the difference in the claims asserted and relief sought in each case.  Both courts 

recognized that the Tribe had standing with respect to claims relating to 

management of the Trust Account and that the headright holders had standing with 

respect to claims relating to distribution of headright payments.  In Osage, the CFC 

understood that the claims related to management of the Mineral Estate and the 

Trust Account, but it acknowledged that headright holders “may still have recourse 

to an appropriate court to compel distribution in accordance with applicable law.”7  

See Opening Brief 26 (quoting Osage, 85 Fed. Cl. at 173) (emphasis added).  In 

contrast, the claims in the Fletcher APA Litigation focused on very different 

concerns: that tribal voting rights should not be tied to headright ownership and 

that only Osages were entitled to hold headrights.  See supra pp. 11-12.  The Tenth 

Circuit understood that an accounting was sought in aid of the claim that headright 

payments should be made only to Osages.  See 730 F.3d at 1215 (“plaintiffs 

                                           
7 In explaining that “plaintiffs’ claims regarding trust fund management are not 
appropriately asserted against the government,” the CFC in this case stated that 
“the government’s responsibility to correctly distribute and manage funds is a 
fiduciary duty owed to the tribe—not individual tribal members.”  Appx10 
(emphasis added).  We do not think that the CFC meant to retract its prior 
acknowledgment that a headright holder could “compel distribution” in certain 
circumstances.  While the management of the Trust Account prior to distribution 
affects the amount of the headright payments, the “legally protectable interest” 
shifts from the Tribe to the headright holders at the point of distribution. 
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ultimately hope to prove that the government has sent money to persons ineligible 

to receive headright shares under the various amendments to the 1906 Act”).  The 

injury from any misdistribution of trust funds to persons who were not entitled to 

receive them occurred at the time of distribution.  See supra pp. 13-15. 

 Plaintiffs correctly acknowledge that the Tribe has standing relating to “what 

goes into the Osage Tribal Trust Account.”  Opening Brief 27.  This 

acknowledgment, however, undercuts their assertion of standing with respect to 

their claims for misreporting of revenue deposits into the Trust Account and under-

collection of interest.  See also Opening Brief 22-23 (acknowledging that the 

Tribe’s claim in Osage regarding the failure to obtain the highest available interest 

rate was “an issue of income generation”).  But Plaintiffs mischaracterize Osage 

and the Fletcher APA Litigation when they broadly argue that the headright 

holders have standing relating to everything that “goes out of the Osage Tribal 

Trust Account.”  See Opening Brief 27.  The payments for gross-production taxes 

and tribal operation expenses “go[] out of” the Trust Account but they are paid 

prior to the distribution of headright payments for each quarter and are aspects of 

the government’s management of the Trust Account that are coordinated with the 

Osage Minerals Council.  See supra pp. 6-7, 10. 

 The 1940 Act directs Interior to pay the “gross-production tax on the royalty 

interests of the Osage Indians.”  54 Stat. 168 (emphasis added).  The Oklahoma 
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statute similarly provides: “The taxes hereby levied shall also attach to, and are 

levied on, what is known as the royalty interest, and the amount of such tax shall 

be a lien on such interest.”  Okla. Stat. Ann. tit. 68, § 1001(C) (2021).  The Tribe 

owns these royalty interests under Section 3 of the 1906 Act, which provides that 

the Mineral Estate is “reserved to the Osage tribe” and that the “royalties [are] to 

be paid to the Osage tribe.”  34 Stat. 543.  As Plaintiffs know from the accounting, 

Interior pays the tax to Oklahoma quarterly, and Interior agreed in the 2011 

Settlement Agreement to report that amount to the Osage Minerals Council.  See 

supra pp. 6, 10.  Similarly, Section 4(4) of the 1906 Act provides that funding for 

the Osage Tribe “shall be set aside and reserved from the royalties received from 

oil, gas, coal, or other mineral leases” and “shall be paid out from time to time, 

upon the requisition of the Osage tribal council, with the approval of the Secretary 

of the Interior.”  34 Stat. 544.  Those payments are not fairly characterized as 

aspects of distribution as to which headright holders may have standing. 

 In their effort to distance themselves from the Osage decisions holding that 

headright holders lack standing to pursue Trust Account mismanagement claims, 

Plaintiffs ignore the breadth of the claims asserted and settled in the Tribal Trust 

Litigation.  Contrary to Plaintiffs’ assertions, the Tribal Trust Litigation was not 

limited to claims about “income generation”—the collection, deposit, and 

investment of royalties from the Mineral Estate—or to claims under Section 3 of 
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the 1906 Act.  See Opening Brief 20-23; see also Appx644-45 (asserting that the 

2011 Settlement Agreement addressed the Osage Mineral Estate but not the Osage 

Tribal Trust Account).  Rather, the Tribe claimed mismanagement of both the 

Mineral Estate and the Trust Account, and the 2011 Settlement Agreement 

resolved claims relating to deposits into and payments from the Trust Account.  

See Appx328-31 (complaint alleging fiduciary duties with respect to all trust 

assets, including tribal trust funds); Appx121 § 1.e (settlement recital describing 

the Tribal Trust Litigation as seeking money damages relating to “the collection of 

revenues due to the Osage Tribal Trust Account, and the United States’ subsequent 

management and disbursement of such revenues”); Appx130-33 § 7 (waiver 

provision specifying that the waived and released claims related to alleged 

mismanagement of both the Osage Mineral Estate and Osage Tribal Trust Account, 

including claims relating to deposits into, disbursements from, and reporting about 

the Trust Account).  Those are the same sort of mismanagement claims that 

Plaintiffs seek to advance here but that are appropriately reserved to the Tribe. 

 Plaintiffs go so far as to argue that the doctrine of issue preclusion (collateral 

estoppel) bars the United States from arguing in this case that Plaintiffs do not 

have standing.8  Opening Brief 27-31.  That contention is incorrect.  The Tenth 

                                           
8 Plaintiffs reference “Res Judicata” in the heading of their argument (Opening 
Brief 27), but they do not develop a claim-preclusion argument.  In any event, that 
doctrine clearly does not apply.  The Tenth Circuit’s judgment ordering the United 
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Circuit’s 2013 Fletcher decision cannot fairly be read as holding that the plaintiffs 

in that case would have standing in future actions no matter the nature of the 

claims asserted.  Plaintiffs misplace reliance on In re Freeman, 30 F.3d 1459, 1465 

(Fed. Cir. 1994).  See Opening Brief 28.  As this Court recognized in Freeman, it 

can be difficult to “delineat[e] the issue on which litigation is, or is not, 

foreclosed.”  30 F.3d at 1465.  As explained above (p. 46), standing turns on the 

specific claim asserted and the relief sought.  A determination of standing in a case 

seeking an accounting based on a claimed injury from the distribution of headright 

payments does not apply to this case seeking damages for the asserted 

mismanagement of the Trust Account prior to the point of distribution.  The district 

and appellate courts in the Fletcher APA Litigation repeatedly recognized that 

distinction.  See supra pp. 13-15.  Further, while it was possible in the Fletcher 

APA Litigation for the district court “simply to order the government to share with 

the plaintiffs something like it has already shared with the Nation” in settling the 

Tribal Trust Litigation, Fletcher, 730 F.3d at 1215-16, the CFC here may not order 

the government to pay damages for the same injuries that were already 

compensated through the Tribal Trust Litigation. 

                                           
States to provide an accounting did not predetermine plaintiffs’ entitlement to 
damages assertedly based on the accounting.  To the contrary, the Tenth Circuit 
cautioned that “in any subsequent litigation it will be [plaintiffs’] burden to prove a 
breach of trust, not the government’s burden to disprove it.”  Fletcher, 730 F.3d 
at 1215. 
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 And even “where all of the requirements of issue preclusion have been met,” 

a court has “discretion to decide whether a particular case is appropriate for 

application of the doctrine.”  Freeman, 30 F.3d at 1467.  The CFC did not abuse its 

discretion in declining to expressly address Plaintiffs’ argument that the United 

States should be estopped from challenging Plaintiffs’ standing in this case.  Each 

court has a responsibility to assess its own jurisdiction.  See, e.g., Fuji Photo Film 

Co. v. International Trade Commission, 474 F.3d 1281, 1289 (Fed. Cir. 2007).  

The CFC permissibly proceeded to determine for itself whether Plaintiffs had 

standing to assert their specific claims for damages in this case. 

 In a further effort to make Interior’s pre-distribution payments of gross-

production taxes and tribal operating expenses appear to be aspects of distribution, 

the Opening Brief seems to suggest that Interior calculates the value of a headright 

each quarter based on the mineral royalties and interest alone and thereafter 

subtracts from each headright payment the holder’s share of gross-production taxes 

and tribal operating expenses.  See Opening Brief 26 (asserting that the tax 

payment “is charged to Plaintiffs directly” based on counsel’s assertions at oral 

argument that “[t]he Osage Tribe has no idea that the Federal Government has 

overcharged the gross production taxes” but “[t]he individuals do” (Appx641)); 

Opening Brief 34 (asserting that the government paid gross-production taxes 

“directly from Plaintiffs’ pro rata shares.”); Appx640 (asserting that Mr. Fletcher 
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was paid his distributions by check connected to a “stub” that detailed the amount 

of his pro rata share of taxes paid to Oklahoma, tribal operation expenses paid to 

the Tribe, and administrative expenses the United States paid to itself).  Once 

again, these allegations should be disregarded as they were not made in the 

Complaint.  Moreover, we are not aware of any basis in the 2017 accounting or in 

the additional documents provided to plaintiffs in the Fletcher APA Litigation for 

an assertion that gross-production taxes and tribal operation expenses are not 

factored into the calculation of the quarterly headright amount while the funds are 

in the Trust Account but are instead deducted from each pro rata share thereafter. 9 

 This Court should affirm the CFC’s holding that Plaintiffs failed to meet 

their burden to establish standing for the claims they asserted in the Complaint. 

IV. The CFC properly rejected Plaintiffs’ request for an expanded 
accounting. 

 Plaintiffs next challenge the CFC’s grant of the government’s motion to 

dismiss Plaintiffs’ request for an expanded accounting of the Trust Account for 

years before 2002.  Opening Brief 45-48.  After a detailed analysis, the CFC 

concluded that the doctrine of issue preclusion barred Plaintiffs from relitigating 

the scope of the accounting that they received in the Fletcher APA Litigation.  

                                           
9 Plaintiffs have not alleged in their Complaint or otherwise asserted that they have 
made any effort to consult with their representatives on the Osage Minerals 
Council regarding the payments from the Trust Account for gross-production taxes 
or the Council’s own expenses. 
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Appx14-18.  In the third appeal in that case, the Tenth Circuit carefully considered 

the scope of the accounting the district court ordered and concluded that the 2002 

starting date was appropriate because a more expansive accounting would have 

been very costly and unlikely to result in a significant recovery of damages.  

Fletcher, 854 F.3d at 1205-07.   

 Plaintiffs have not shown that the CFC abused its discretion in holding that 

they should be held to the 2002 starting date.  Their argument that they are entitled 

to an accounting for years before 2002 is fundamentally flawed.  Plaintiffs 

misplace reliance on the “Klamath theory” (Opening Brief 45-46) which provides 

for an accounting in support of the quantification of damages once a plaintiff has 

proven—not simply alleged—that the government has breached trust duties and is 

liable for damages.  See Klamath & Modoc Tribes & Yahooskin Band of Snake 

Indians v. United States, 174 Ct. Cl. 483, 490-91 (1966); accord Oglala Sioux 

Tribe v. United States, 21 Cl. Ct. 176, 183 n.9 (1990); Chemehuevi Indian Tribe, 

150 Fed. Cl. at 204.  As explained in Part II above, Plaintiffs have failed to 

sufficiently allege any breaches of trust within the 15 years covered by the 

accounting, let alone prove any breaches of trust that could justify the burden on 

the government of producing even more information. 

 The other cases Plaintiffs cite shed no light on the preclusive effect of a 

previously resolved district court action for an accounting.  In Rosebud Sioux Tribe 
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v. United States, 102 Fed. Cl. 429, 436 (2011), cited at Opening Brief 46, the CFC 

action was dismissed under 28 U.S.C. § 1500 based on the tribe’s previously-filed 

and still-pending suit in the district court.  And in Wolfchild v. United States, 731 

F.3d 1280, 1290-91 (Fed. Cir. 2013), cited at Opening Brief 47-48, this Court 

reversed the CFC’s judgment for plaintiffs because they had not proven any breach 

of a money-mandating trust duty. 

 While Plaintiffs acknowledge that their Complaint requested an expanded 

“accounting,” they try to sidestep the CFC’s ruling by asserting that they actually 

want something different—“discovery into the United States’ identified breaches 

in both the pre-accounting and post-accounting years.”  Opening Brief 47.  But 

having failed to demonstrate any abuse of discretion in the CFC’s issue-preclusion 

analysis, Plaintiffs cannot avoid the force of that ruling by recharacterizing the 

additional information they seek as “discovery.”  If this Court does not dismiss 

Plaintiffs’ Complaint in its entirety, it should nonetheless affirm the CFC’s holding 

that Plaintiffs may not expand this action beyond the 15-year period the Tenth 

Circuit determined to be reasonable. 

V. The CFC permissibly struck two declarations asserting that the 
2011 Settlement Agreement has no effect on Plaintiffs’ claims for 
damages. 

 The CFC did not reach the United States’ arguments that Plaintiffs’ claims 

were barred in whole or in part by the 2009 settlement in the Cobell litigation and 
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the 2011 Settlement Agreement in Osage.  See supra p. 18.  If this Court does not 

affirm the CFC’s dismissal of this action for lack of standing or subject-matter 

jurisdiction, the United States will renew those arguments on remand.  In 

preparation for a potential remand, Plaintiffs challenge in this appeal the CFC’s 

decision (Appx6-7) to strike the declaration of Jim Gray, the Nation’s Principal 

Chief from 2002-2010 (Appx337-38) and the declaration of Wilson Pipestem, the 

Tribe’s lead counsel in the Tribal Trust Litigation (Appx343-44), expressing their 

view that the 2011 Settlement Agreement was not intended to settle the Fletcher 

APA litigation. 

 The United States moved to strike the declarations under CFC Rule 12(f) on 

several grounds.  Appx474-77.  It argued that the declarations violated the No 

Cooperation Clause of the 2011 Settlement Agreement (Appx144-45 § 11.g), and it 

also argued more broadly that the declarations were “not relevant or helpful to the 

litigation” because the effect of the 2011 Settlement Agreement on the instant 

action should be determined based on the interpretation of the contract terms as 

written, not opinions about what it means.  See Appx476-77. 

 The CFC struck the declarations based on the No Cooperation Clause, which 

provides that the “Osage Tribe, its officers or employees … shall not aid, assist, or 

support in any way any individual or party in the development, initiation, or 

litigation of a claim against the United States that the Osage Tribe has otherwise 
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waived in this Agreement.”  Appx6-7.  Plaintiffs do not challenge the CFC’s 

conclusion that Messrs. Gray and Pipestem were the Tribe’s “officers or 

employees” or that their declarations were intended to “aid” Plaintiffs in their 

claims against the United States, but they argue that the CFC did not expressly find 

that the Osage Tribe had the authority to waive the claims Plaintiffs are asserting 

here and that the Tribe intended to waive those claims in Section 7 of the 2011 

Settlement Agreement.  Opening Brief 44-45.  Basically, Plaintiffs are arguing that 

the CFC cannot determine whether it may permissibly consider the declarations 

about the effect of the 2011 Settlement Agreement until the court determines 

(presumably without the aid of the declarations) whether or not that agreement bars 

Plaintiffs’ claims here.  Once it makes that determination (presumably based on the 

terms of Section 7 of the 2011 Settlement Agreement as written), there appears to 

be little purpose served by consulting the declarations. 

 Although the CFC reasonably struck the declarations based on its reading of 

the No Cooperation Clause of the 2011 Settlement Agreement, this Court may 

more readily affirm on the ground that the declarations are simply not relevant or 

helpful.  In 2010-11 when the settlement of the Tribal Trust Litigation was being 

negotiated, the claims in the Fletcher APA Litigation centered on the issue whether 

the government was misdistributing headright payments to persons not entitled to 

receive them, and it was understood that Plaintiffs were seeking an accounting in 
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support of that objective.  It is not surprising that Messrs. Gray and Pipestem 

expressed their view that the Tribal Trust Litigation was not intended to resolve the 

Fletcher APA Litigation, but it is a wholly different question whether the 2011 

Settlement Agreement bars Plaintiffs’ different claims in this action, in whole or in 

part.  Neither the declarations nor Plaintiffs’ counsel’s assertions about 

communications with government counsel in the Fletcher APA Litigation, see 

Opening Brief 13 n.2, shed any light on the relevant question. 

 This Court should affirm the CFC’s order striking the declarations of 

Messrs. Gray and Pipestem. 

CONCLUSION 

 For the foregoing reasons, this Court should affirm the CFC’s judgment. 

July 14, 2021 
DJ 90-2-20-15829 

Respectfully submitted, 
 
/s/ Mary Gabrielle Sprague  
MARY GABRIELLE SPRAGUE 
Attorney 
Environment and Natural Resources Division 
U.S. Department of Justice 
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