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INTRODUCTION 

   Since 2008, Plaintiff-Appellee Shingle Springs Band of Miwok Indians, a 

federally recognized Indian tribe (“Tribe” or “Shingle Springs Band”), has 

struggled to protect its federally-recognized name from a man hell-bent on 

fraudulently capitalizing on the Tribe’s hard-fought success. After defeating years-

long litigation challenging federal approvals needed for the Tribe’s federally-

sanctioned gaming facility, the Tribe announced plans to open Red Hawk Casino.  

Almost immediately thereafter, Defendant-Appellant Cesar Caballero embarked on 

an unprecedented crusade to usurp the Tribe’s identity.  Specifically, he held 

himself out to the public as the “Chief” of the “Shingle Springs Band of Miwok 

Indians,” claiming rights to the Tribe’s federal recognition and its corresponding 

right to own and operate a gaming facility.  Mr. Caballero’s theory is that he and 

members of his “tribe” are more authentically Miwok than the Tribe’s own 

citizenry, and as such, should have been recognized by the United States decades 

ago, instead of the Tribe.  [Appellant’s Excerpts of Record (“ER”)-108-110.] 

With time, Mr. Caballero grew increasingly brazen, filing a fictitious 

business statement, obtaining a business license, and establishing an internet 

presence purporting to do business, all under the Tribe’s federally-recognized 

name.  [ER-142-153.]  After Mr. Caballero refused to cease and desist, the Tribe 

sued him, filing a trademark infringement action in U.S. District Court in 
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December 2008.  [Id.]  Mr. Caballero responded with a countersuit challenging the 

Tribe’s federally-recognized status, claiming rights to the Tribe’s land and 

treasury, including its gaming revenues.  [ER-98-141.]   The district court 

dismissed the counterclaims with prejudice for lack of jurisdiction on seven 

distinct grounds.  [ER-94-97.]  Mr. Caballero failed to appeal that 2009 dismissal 

when it became final and appealable several years later.  [Appellee’s Supplemental 

Excerpts of Record (“SER”) 1-SER-253-254.]   

After the dismissal, the Tribe proceeded with targeted discovery.  The case 

took a criminal turn when Mr. Caballero diverted the Tribe’s mail to his own 

address, landing him a criminal conviction and imprisonment, and delaying the 

Tribe’s trademark case.  [ER-28; 36:20-27.]  Ultimately, after years of litigation 

marked by summary judgment, injunctions, an appeal and a reversal and remand, 

the Tribe sought to dismiss its claims – all with prejudice except the declaratory 

relief claim – so the Tribe could establish its trademark rights administratively, 

before the U.S. Trademark Trial and Appeal Board (“TTAB”), where competing 

applications had remained stayed pending federal proceedings.  [ER-28; 34:4-17.] 

While Mr. Caballero opposed the dismissal of the declaratory relief claim without 

prejudice, he supported dismissal of the Tribe’s case.  [ER-21:5-9; 1-SER-186-

252.] After doing so, he sought to resurrect his long-dismissed counterclaims with 

a motion to “alter and amend” the district court’s judgment of dismissal.  [1-SER-
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2-185.]  The district court properly rejected Appellant’s effort to “relitigate” what 

was lost over a decade before, and dismissed the case.  [ER-7-12.] This Court 

should affirm that dismissal.  Not only do Appellant’s wildly farcical claims fail to 

clear the high bar governing reconsideration motions under Federal Rule 59(e), but 

they are simply beyond the province of any court to adjudicate. 

JURISDICTIONAL STATEMENT 

  The district court possessed subject matter jurisdiction to address the 

federal questions raised by the Tribe’s federal trademark infringement claims 

against Cesar Caballero.  28 U.S.C. § 1331.  After years of litigation that involved 

the grant of summary judgment to the Tribe, an appeal and remand on a technical 

issue of law, the district court granted the Tribe’s motion to dismiss its case, and 

rejected Appellant’s motion to revive counterclaims dismissed in 2009, issuing its 

final dismissal order on August 14, 2020.  [ER-7-12.]  Defendant/Appellant Cesar 

Caballero timely appealed that final order with a Notice of Appeal filed on 

September 11, 2020.  [ER 4-6.] This Court possesses jurisdiction to address the 

issues on appeal, as it emanates from a final order dispensing of the case.  28 

U.S.C. § 1291. 

ISSUE PRESENTED 

Culminating over a decade of litigation, this appeal raises a singular issue:  

Whether the district court erred by denying Appellant the right to revive a 
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countersuit the district court had dismissed a decade before, on seven distinct 

jurisdictional grounds, including non-justiciability, in a ruling that Appellant 

declined to appeal when final and appealable? 

STATEMENT OF THE CASE 

I. The Initiation Of Trademark Litigation That Would Span Over A 

Decade. 

  The Tribe’s initial engagement with Mr. Caballero began over 12 years 

ago, in December 2008, when the Shingle Springs Band of Miwok Indians, a 

federally recognized Indian tribal government, sued Cesar Caballero, an individual, 

for misappropriating the Tribe’s name for his own purposes.  [ER-142-153.]  Mr. 

Caballero was not an enrolled citizen of the Tribe, nor entitled to be one.  [3-SER-

525.]  But in a federal countersuit, and then in defense of the Tribe’s trademark 

infringement claims, Mr. Caballero has variously claimed that the Tribe’s 

recognition was fraudulent, and that the Shingle Springs Band of Miwok Indians 

fooled the United States into believing the Tribe was “authentically Miwok” and 

on that basis, entitled to federal recognition.  [ER-103:7-12; 108-110; 116-118.] 

This allegedly fraudulent federal recognition came at the expense of Mr. 

Caballero’s “true Miwok” group, which he claimed deserved federally-recognized 

status in place of the Tribe.  [ER-116-118.] The district court dismissed 

Appellant’s counterclaims in 2009 as “non-justiciable” and as otherwise beyond its 

power to resolve.  [ER-94-97.] 
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II. The Litigation Is Delayed By Appellant’s Criminal Conviction and 

Refusals To Obey Court Orders, Resulting In Contempt Citations And 

His Imprisonment. 

  Mr. Caballero would become increasingly bold during the trademark 

infringement litigation that ensued, opening bank accounts in the Tribe’s name and 

even going so far as to contact the University of California, purportedly on behalf 

of the Tribe, in an effort to redirect human remains the Tribe had long sought to 

repatriate.  See [2-SER-364-385]; see also Shingle Springs Band of Miwok Indians 

v. Caballero, 630 Fed. Appx. 708, 711-712 (9th Cir. 2015). Then Mr. Caballero’s 

misappropriation campaign turned criminal as he filed change of address forms 

with the United States Postal Service directing the Tribe’s governmental mail to 

his own address.  [2-SER-364-385]; see also Shingle Springs v. Caballero, 630 

Fed. Appx. at 712.  A jury convicted him of this federal crime and he later failed to 

appear to serve his sentence, a separate federal crime of which he was also 

convicted. [ER-32:17-20.]  After the mail theft, the district court temporarily and 

preliminarily enjoined Mr. Caballero’s fraudulent conduct pending resolution of 

the case, finding the Tribe was more likely than not to prevail on its infringement 

claims.  [ER-84-88; 89-93.]  Mr. Caballero initially refused to honor the 

injunctions, landing himself in jail for contempt.  [ER-73-78; 79-83.]  Meanwhile, 

the Tribe moved for summary judgment on its trademark infringement claims, a 

motion that Mr. Caballero failed to timely oppose. [2-SER-255-310.] The district 
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court granted the motion, issued judgment for the Tribe, and permanently enjoined 

Mr. Caballero from misappropriating the Tribe’s name.  [ER-59-69.]  Mr. 

Caballero again initially refused to comply with the Court’s order, and was again 

held in contempt.  [ER-57-58.]  Mr. Caballero thereafter appealed the grant of 

summary judgment to this Court (but not the earlier dismissal of his 

counterclaims).  [1-SER-253-254.] 

III. The Ninth Circuit’s Reversal And Remand Leads The Tribe To Seek 

Dismissal Of Its Case, And Establish Its Trademark Rights 

Administratively. 

After dismissing Mr. Caballero’s appeal for failing to timely file an opening 

brief, the Ninth Circuit then reinstated it, and a sharply divided panel issued a 

surprising split decision reversing the district court’s judgment, with one dissenting 

judge who would have affirmed judgment for the Tribe.  Shingle Springs v. 

Caballero, 630 Fed. Appx. at 711-712 (Graber, S., dissenting).   Without 

questioning the Tribe’s superior rights to those trademarks, two members of the 

panel declined to credit Mr. Caballero’s testimony that he had used the Tribe’s 

marks to solicit persons to join his tribe and offered competing tribal services. Id. 

at 710. The majority questioned “what those prospective members [of Mr. 

Caballero’s tribe] would be joining.”  Id.  In other words, the majority found the 

evidentiary record insufficient to show that Mr. Caballero’s purported tribe was 
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even a tribe at all—let alone, that Mr. Caballero had used the Tribe’s name “in 

commerce”—and remanded to permit additional proceedings on that issue.1  

Given the Ninth Circuit decision, the Tribe realized it was theoretically 

possible the district court might find that it lacked authority to resolve the parties’ 

dispute about their relative trademark rights.  [ER-33:13-17.] Accordingly, the 

Tribe asked the district court to dismiss its claims, all but the declaratory relief 

claim with prejudice, to permit the dispute to proceed before the TTAB in a 

pending proceeding (an administrative proceeding that had been stayed pending 

resolution of this litigation).  [ER-25-56.]  As the Tribe then explained, this 

approach would not prejudice Mr. Caballero, who would be protected from 

liability for conduct before dismissal of those claims, and who would be spared the 

risk of having to participate in further proceedings before the district court, only to 

then have to potentially start over before the TTAB.  [ER-42:25-43:24.]  The 

district court agreed and granted the dismissal.  [ER-18-24.]  Appellant does not 

 
1 The Ninth Circuit’s ruling in no way supports—and in fact undermines—

Mr. Caballero’s claimed trademark rights in the Tribe’s name, and his claim that 

his own tribe deserves recognition in lieu of the Tribe. On appeal, the Ninth Circuit 

had declined to accept evidence that would have sufficed under case precedent 

supporting the Tribe’s requested remedy.  See Committee for Idaho’s High Desert 

v. Yost, 92 F.3d 814, 818-19, 823, 825-26 (9th Cir. 1996) (protecting mark used in 

connection with nonprofit activities of environmental advocacy organization).  

However, the appellate decision also meant the district court might find that it 

lacked authority to resolve the parties’ trademark dispute at all, possibly on the 

ground that Appellant’s group was not a “tribe” competing “in commerce.” 
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here appeal that dismissal, but rather, only the district court’s decision that he may 

not revive his long-dismissed countersuit.  [ER:4-6.] 

IV. Appellant’s Eleventh-Hour Effort To Revive His Long-Dead 

Counterclaims. 

Appellant first sought to restore his dismissed counterclaims when 

responding to the Tribe’s third amended complaint filed in July 2012.  [2-SER-

364-385.]  Specifically, Appellant’s affirmative defenses tracked the same 

counterclaims the district court had dismissed with prejudice nearly three years 

earlier, in May 2009.  [2-SER-319-363; and see ER-9:4-6 (“in direct contravention 

of this [May 2009] order, defendant included virtually the same counterclaims in 

his answer to the third amended complaint, styled ‘affirmative answers’ with a 

‘prayer’ for judgment.”).]   

In response, the Tribe timely moved to dismiss (or alternatively strike) those 

counterclaims on the same jurisdictional grounds raised in 2009.  [2-SER-311-

318.]  However, the district court would not resolve that motion until after it had 

granted summary judgment, the defendant had appealed that decision, and the 

Ninth Circuit had reversed and remanded.  [See ER-9:8-10.]  When the district 

court finally did reach the Tribe’s motion to dismiss/strike in 2019, it granted the 

motion, finding Mr. Caballero’s defenses were “identical” to his “original 

counterclaims which were dismissed with prejudice.”  [ER-9:10-12, citing July 8, 

2019 Order (ECF No. 339).]  In other words, “the court’s 2019 order was based on 
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the conclusion it reached in the 2009 order.”  [ER-9:12-13.] The district court then 

entered judgment dismissing the case.  [ER-13-14.] 

Weeks later, and more than ten years after the district court had first 

dismissed Mr. Caballero’s counterclaims, Appellant moved to “alter and amend” 

the judgment of dismissal (dated July 8, 2019), so as to allow the counterclaims 

dismissed in May 2009 to proceed.  [1-SER-2-185.]  Citing Rule 59(e) under the 

Federal Rules of Civil Procedure, Appellant alleged that “new information shows 

the [original] May 20, 2009 order to be incorrect.”  [ER-9:15-20; 10] (citing Fed. 

R. Civ. P. 59(e)).]  Appellant’s evidence amounted to correspondence from a 

Bureau of Indian Affairs official stating that he was aware of “no statute or 

authority” that would empower the agency to grant Mr. Caballero the requested 

relief against the Tribe, specifically, the ability to conduct an investigation into 

“the legitimacy of the current tribal government of the Shingle Springs Rancheria,” 

mandate DNA tests to ascertain the tribal leadership’s Miwok ancestry, the 

expulsion of non-Miwok tribal citizens from tribal lands, and the “transfer [of] all 

existing assets” to Appellant “and the group he represents.”  [1-SER-77-78; 105-

106.]  Notably, Appellant sought the “new” “evidence” nearly a decade after the 

court’s dismissal of Appellant’s 2009 counterclaims, asking the BIA in November 

2018 and May 2019 whether it could resolve Mr. Caballero’s claims against the 

Tribe.  [1-SER-77-78; 107-111.] Appellant presumably sought the evidence 
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because, when dismissing the claims a decade before, the district court (The 

Honorable John Mendez) told Appellant his dispute was with the United States, not 

with the Tribe, and he should take his grievance there.  [2-SER-386-406 at 7:4-10, 

9:6-12, 14:2-10, 18:20-19:1.]  

When considering Appellant’s motion to “alter and amend” the judgment in 

2019, the district court found the BIA correspondence was not really “new” 

evidence (let alone, “previously unavailable”), but essentially an effort to 

“relitigate old matters [and] raise arguments [and] present evidence that could have 

been made prior to the entry of judgment.”  [ER-11:10-12.]  Accordingly, the court 

denied the motion to amend the dismissal order.  [Id.]  Furthermore, and as shown 

below, even if the evidence were “newly discovered” and “previously 

unavailable,” it is substantively irrelevant, failing to alter any of the seven 

jurisdictional grounds upon which the district court dismissed Appellant’s 

countersuit in 2009.  Appellant apparently agrees, having failed to even include the 

evidence in his Excerpts of Record on appeal. 2 

 
2   Incredibly, in an appeal of the district court’s rejection of Appellant’s 

reconsideration motion (a motion to “alter and amend” a “judgment of dismissal”), 

Appellant fails to include within his Excerpts of Record the “newly discovered 

evidence” he offered to support his motion under Federal Rule 59(e) of the Federal 

Rules of Civil Procedure.  Appellant includes it within the Supplemental Excerpts 

of Record to assist the Court in resolving this appeal. 
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V. No Court Can Adjudicate Appellant’s Claims Against The Tribe, As 

Three Separate Courts Have Found. 

The countersuit at issue here is actually one of three lawsuits Mr. Caballero 

has filed against the Tribe, all presenting the same tired theory – namely, that 

Appellant is entitled to Tribe’s land and treasury, and of course, its federal 

recognition, because the United States somehow recognized the wrong group of 

people as the “Shingle Springs Band of Miwok Indians.”  Every one of Mr. 

Caballero’s lawsuits, including this one, has been properly dismissed on 

jurisdictional grounds and are on appeal. 

After failing to convince the federal court in this case that he could challenge 

the United States’ recognition of the Tribe, and lay legal claim to its benefits (trust 

land and casino revenues), Mr. Caballero took his grievance to California state 

court.  See Appellee’s Request for Judicial Notice (“RFJN”), Ex. A (Cesar 

Caballero v. Regina Cuellar, et al., El Dorado County Superior Court Case No. 

PC20190492, Verified Complaint filed Sept. 13, 2019). This time, however, he 

sued Tribal officials instead of the Tribe, supposedly in their personal capacities, 

admitting the Tribe’s sovereign immunity would otherwise bar the suit.  Id., ¶¶ 31, 

33.  In this state court action, Appellant claimed the tribal leaders are imposters 

(Blackfoot, Tainos and Hawaiians posing as Miwoks), who somehow hoodwinked 

the United States into recognizing their Tribe, in place of the “true Miwoks” like 

Appellant.  Id., ¶¶ 10, 17, 32, 49, 73.  In a virtual repeat of the federal suit, 
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Appellant claimed the Tribe’s assets belonged to him and his “true Miwoks”.  Id., 

¶¶ 17-18, 21, 41.  The state court dismissed the case on jurisdictional grounds. 

RFJN, Ex. B (Order Granting Defendants’ Motion to Quash/Dismiss Complaint of 

Cesar Caballero For Lack Of Jurisdiction, dated Feb. 11, 2020).  Mr. Caballero has 

appealed. 

Four months thereafter, Appellant filed another federal lawsuit – a “quiet 

title action” in which Appellant laid claim to the Tribe’s lands on the same general 

theory presented here and in state court.  See Appellant’s RFJN, Ex. C (Cesar 

Caballero v. United States, et al., U.S. District Court Case No. 2:20-cv-00866-

KJM-AC).  Before the Tribe could even intervene, the United States moved to 

dismiss the case on jurisdictional grounds.  The federal court dismissed and entered 

judgment in November 2020.  Id., Ex. D (Judgment, dated November 10, 2020), 

Ex. E (Order, dated November 8, 2020).  Appellant has appealed. 

What Mr. Caballero hopes to gain in all these lawsuits is a mystery.  No 

court has the power to adjudicate his dispute, let alone grant the relief he seeks, 

which is to provide him and his “true Miwoks” control of the Tribe’s federally-

recognized status, government, lands and treasury.  To award Mr. Caballero his 

requested relief, the court would have to find (1) the United States improperly 

recognized a tribal group consisting of “non-Miwoks” as the “Shingle Springs 

Band of Miwok Indians”; (2) the alleged imposter Tribe is thus illegally using the 
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Shingle Springs Rancheria to operate a casino; and (3) the federal recognition the 

Tribe possesses, and the trust land that it uses for its benefit, actually belongs to a 

group consisting of “true Miwoks” to whom Mr. Caballero claims he belongs.  

These issues are simply beyond the judiciary’s province to resolve, and the 

requested relief beyond its power to grant. 

Jurisdictional defects aside, Mr. Caballero’s race-based theory — that the 

Tribe’s federal recognition turns on the Miwok blood of its citizenry — rests on 

pure fallacy.  Indian tribal governments are political entities, and the federal 

benefits they enjoy arise out of that political relationship, regardless of whether 

their people are of a particular ethnicity.  Indeed, when the United States set aside 

lands for homeless Indians in California in the early 1900s, it often did so without 

regard for tribal affiliation.  This may explain why a group of homeless Indians 

who were assigned an El Dorado County parcel called the “Shingle Springs 

Rancheria (Verona Tract)” — a group of Indians from Sacramento and Verona and 

then known as the “Sacramento-Verona Band of Homeless Indians” — possess 

different native ethnicities, primarily Miwok and Maidu (“Nisenan”).  But this 

reality has no relevance to the Tribe’s political relationship with the United States.  

Nor does Mr. Caballero’s own Miwok ancestry matter to whether he is entitled to 
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be recognized, enrolled in the Tribe, govern it, or lay claim to its land and 

benefits.3    

STANDARD OF REVIEW 

   This appeal, involving the dismissal of claims for lack of jurisdiction, 

presents pure issues of law which are subject to de novo review. See Dougherty v. 

City of Covina, 654 F. 3d 892, 897 (9th Cir. 2011) (dismissal for failure to state a 

claim reviewed de novo); Smith v. Pacific Props. & Dev. Prop., 358 F. 3d 1097, 

1100 (9th Cir. 2004) (underlying legal determinations reviewed de novo). 

 

SUMMARY OF THE ARGUMENT 

   It would be difficult to conceive of a weaker appeal than the one presented 

here.  Appellant waited over a decade to ask the district court to review the 2009 

dismissal of his counterclaims – a dismissal that he failed to properly appeal when 

it became ripe for appellate review in 2012, and that had rested on seven 

independent jurisdictional grounds.  After trying to resurrect these counterclaims 

by improperly including them in an answer the district court struck, Appellant then 

asked the district court to reconsider that decision, and in particular, to evaluate the 

viability of the counterclaims that were dismissed first in 2009, and again in 2019.  

 
3  There are actually 11 federally-recognized tribes in California that claim Miwok (also 

spelled Mi-Wuk, Me-Wuk, or Miwuk) heritage.  Another 8 Miwok tribes are not yet 

federally recognized, and one is currently petitioning for recognition under the Part 83 

process.  See https://www.bia.gov/as-ia/ofa. 
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Appellant sought this relief under Rule 59(e), based on “newly discovered 

evidence” that he explained was suddenly relevant to the justiciability of his claims 

– i.e., to just one of the seven jurisdictional defenses that compelled dismissal of 

his countersuit in 2009.  Moreover, Appellant sought this extraordinary relief based 

on “new information” that he actually possessed before the district court struck his 

counterclaims, and issued the “judgment of dismissal” that Appellant wanted to 

“alter and amend” under Rule 59(e) of the Federal Rules of Civil Procedure.  In 

other words, as the district court properly ruled, Appellant could not even 

minimally satisfy the basic requirements of the Federal Rule that he invoked.  See 

Fed.R.Civ.Proc. 59(e) (requiring evidence to be “new,” and thus discovered after 

the ruling to be reconsidered and amended). 

Not one to let the record or the law stand in his way, and never having any 

reluctance to burden the judiciary with more baseless litigation, Appellant now 

appeals that district court decision to this Court.  In doing so, Mr. Caballero fails 

to even present the evidence that he claimed below justified the relief he sought 

under Rule 59(e).  If, against this backdrop, this Court is nonetheless inclined to 

reach the substantive merits of Appellant’s jurisdictional arguments as to why his 

counterclaims should proceed, then affirmance of the district court’s dismissal still 

comes easy.  His 73-page Opening Brief rehashes the same tired legal arguments 

he made and lost 12 years ago when trying to dodge dismissal the first time.  Every 
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one of the jurisdictional defenses that supported dismissal in 2009 apply today.  

Nothing Appellant has said, or could say, alters that reality.  Accordingly, the Tribe 

respectfully asks this Court to affirm the district court’s “judgment of dismissal,” 

and bring this matter to a final and appropriate end. 

ARGUMENT 

I. Appellant’s Argument Is Procedurally Defective And Substantively 

Flawed.   

A. Appellant Waived Any Right To Revive His Long-

Dismissed Counterclaims. 

Appellant waited a decade to ask the district court – and now this Court – to 

reconsider the decision dismissing his countersuit with prejudice.  That dismissal 

occurred in 2009 and became final and appealable after the district court resolved 

the Tribe’s complaint, and granted summary judgment, in 2013.  Mr. Caballero 

never appealed the dismissal order (even though he could have) when he appealed 

the Court’s grant of summary judgment and permanent injunction for the Tribe.  

See [1-SER-253-254 (appealing “the Partial Summary Judgment and the Entry of 

Permanent Injunction”).]  Any right to challenge that dismissal has long since 

passed. 4 

 
4 Mr. Caballero did appeal the dismissal in 2009, but it was premature and the 

appellate court dismissed it.  See Order from the United States Court of Appeals 

for the Ninth Circuit, Doc. No. 66, Oct. 22, 2009.  For reasons only Appellant can 

answer, he abandoned this procedural right when the dismissal order became final 

and appealable, in 2013, choosing to challenge only the summary judgment and 
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B. Appellant Cannot Clear The High Bar To Reconsideration.  

Having failed to seek review of the district court’s 2009 dismissal when 

appealable six years later, Appellant sought reconsideration from the district court 

in 2019, pursuant to Rule 59(e) of the Federal Rules of Civil Procedure.  However, 

a motion for reconsideration is an “extraordinary remedy, to be used sparingly in 

the interests of finality and conservation of judicial resources.” Carroll v. 

Nakatami, 342 F. 3d 934, 945 (9th Cir. 2003) (internal quotations and citations 

omitted), citing Fed.R.Civ.Proc. 59(e).  Reconsideration under Rule 59(e) is 

appropriate only if the Court “(1) is presented with newly discovered evidence, (2) 

committed clear error or the initial decision was manifestly unjust, or (3) if there is 

an intervening change in controlling law.”  Sch. Dist. No. IJ, Multnomach Ct., Or. 

v. ACandS, Inc., 5 F.3d 1255, 1263 (9th Cir. 1993). 

No factor supports Appellant’s requested relief.  He cannot show the 2009 

dismissal order that he never properly appealed was “manifestly unjust.”  

Fed.R.Civ.Proc. 59(e) (2).  Nor can he establish any error, let alone, “clear error.”  

Bedrock law holds that the “status of Indian tribes” is necessarily political in 

nature, and thus non-justiciable.  That was the law in 2009 and 2019, and it 

remains the law today.  See 3-SER-542. (citing Baker v. Carr, 369 U.S. 186, 215-

216 (1962); and see id., 3-SER-542-546 (collecting citations); and see Agua 

 

injunction.  Compare 2-SER-407-416 (July 20, 2009 Notice of Appeal) with 1-

SER-253-254 (Feb. 28, 2013 Notice of Appeal). 
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Caliente Tribe of Cupeño Indians of Pala Reservation v. Sweeney, 932 F.3d 1207, 

1213 (9th Cir. 2019) (affirming district court’s statement that “outside the Part 83 

process, any recognition of an Indian tribe is a political question.”)  Furthermore, 

the political nature – and thus non-justiciability – of Mr. Caballero’s claims was 

just one of seven different grounds the Tribe sought, and upon which the district 

court rested, its dismissal.  All remain relevant and dispositive today.5 

Putting aside that the court’s dismissal order turned on questions of law, Mr. 

Caballero’s “newly discovered evidence” is of no consequence.  The purported 

evidence includes a determination by the Bureau of Indian Affairs (“BIA”) that 

Mr. Caballero’s claims – namely, that his tribal group deserves recognition in place 

of the Shingle Springs Band of Miwok Indians – could not be adjudicated before 

the BIA’s Central California Agency as Mr. Caballero asked.  Rather, he needed to 

take his grievance to another federal official and federal agency, specifically the 

 
5 See 3-SER-509-563 (Shingle Springs Band of Miwok Indians’ Motion to 

Dismiss, or Alternatively to Strike, Cesar Caballero’s Counterclaims, Doc. No. 17, 

filed March 26, 2009), pp. 15-19 (tribal sovereign immunity bars assertion of 

jurisdiction); pp 19-23 (List Act deprives court of subject matter jurisdiction); pp. 

23-26 (Federal recognition is a political question beyond any court’s jurisdiction); 

pp. 28-31 (federal court cannot adjudicate tribal membership issues); pp. 31-33 

(Caballero’s claims are time-barred); pp. 33-37 (Caballero’s claims interfere with 

the Tribe’s First amendment rights to petition the government); pp. 37-40 

(trademark law precludes Caballero’s claimed relief); pp. 49-44 (United States is a 

“necessary and indispensable” party in a suit seeking federal recognition, but it 

cannot be joined); and see ER-94-97 (granting dismissal on each ground 

presented); 2-SER-386-406 (May 20, 2009 hearing transcript) at 16:20-19:4 (ruling 

in favor of Tribe on each ground presented at hearing). 
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Assistant Secretary-Indian Affairs and Office of Federal Acknowledgement.  [1-

SER-106 (“The authority to make determinations of Federal acknowledgement lies 

with the office of the Assistant Secretary – Indian Affairs…. I recommend you 

visit the BIA Office of Federal Acknowledgement.”).]  This was consistent with 

the district court’s statements to Appellant during the hearing on the Tribe’s 2009 

motion to dismiss – namely, that his grievance was with the United States, not the 

Tribe. [2-SER-393:4-10.]  In effect, Appellant could seek federal recognition for 

his own “tribe” pursuant to established processes, just as his “evidence” suggests. 

See generally 25 C.F.R. part 83; Agua Caliente Tribe of Cupeno Indians of Pala 

Reservation v. Sweeney, 932 F.3d 1207 (9th Cir. 2019) (detailing procedural path 

to recognition and judiciary’s role). 

Appellant’s other evidence consists primarily of unanswered letters to 

elected officials, as well as the federal office that actually decide federal 

recognition (Assistant Secretary – Indian Affairs).  [1-SER-108-111; 148-150; 

158-160.]  Of course, the fact that the Executive Branch and elected politicians 

were unwilling to consider Appellant’s requests in the manner presented is 

evidence of nothing.  It may be that the Assistant Secretary’s Office is not 

interested in addressing Mr. Caballero’s claims outside the narrow procedural 

paths that exist for federal recognition – protocols that are particularized, arduous, 

painstaking and time-consuming (see generally 25 C.F.R. Part 83; see also 
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Mackinac Tribe v. Jewell, 829 F. 3d 754, 758 (D.C. Cir. 2016) (describing the Part 

83 process as “a nuanced and time-consuming process”).). It is also possible if not 

likely that federal officials within the Department of Interior find Mr. Caballero’s 

“imposter” theory patently absurd.  Whatever the reason, the failure of an agency 

official to respond to Mr. Caballero’s request for relief hardly renders the question 

of whether the United States should recognize his group as a “tribal entity” a non-

political question.  In no way does it render this non-justiciable question 

justiciable. 

In the end, Appellant also cannot show that his purported “evidence” is 

“newly discovered,” or that it mattered to the outcome.  The BIA corresponded 

with Appellant on April 1, 2019 and May 6, 2019.  [1-SER-77-78; 105-106.]  This 

Court entered its orders and judgment thereafter, on June 21, 2019 and July 8, 

2019.  [ER 18-24.]  Thus, the evidence offered with his subsequent motion to 

amend was not “new”.  Feature Realty, Inc. v. City of Spokane, 331 F. 3d 1082, 

1093 (9th Cir. 2003) (“Evidence in the possession of the party before the judgment 

was rendered is not newly discovered.”) (emphasis added, internal quotation 

omitted).  Mr. Caballero also cannot show that his “evidence” was of such 

magnitude that it would have affected the outcome of the district court’s decision 

in 2009.  These dual failures simply crush his appeal.  Thermolife Int’l, LLC v. 

Case: 20-16785, 05/14/2021, ID: 12113625, DktEntry: 24, Page 25 of 38



21 

Gaspari Nutrition, Inc., 648 App’x 609, 617 (9th Cir. 2016); Dixon v. Wallowa 

Cty., 336 F. 3d 1013, 1022 (9th Cir. 2003). 

II. Appellant’s “Evidence” Has No Relevance To The Jurisdictional Bases 

Supporting Dismissal In 2009, And Appellant Fails To Show Otherwise. 

As shown above, the evidence Appellant presents has no bearing on the 

political, and thus non-justiciable nature, of the relief he seeks.  Nor does this 

“newly discovered” “evidence” have any connection to the other jurisdictional 

defenses upon which Judge Mendez rested dismissal.  Appellant does not even 

pretend that it does, having not even included the evidence in his own Excerpts of 

Record.  And apart from the non-justiciability issue, Appellant addressed some 

(but not all) of the other jurisdictional defenses from 2009, and in doing so, makes 

no mention of his “new” “evidence.”  These defenses remain as valid today as they 

did in 2009, compelling dismissal then, and again in 2019, on purely legal grounds.  

In the end, Appellant’s appeal is nothing but a rehash of legal arguments made and 

lost many years ago, and he offers no sound basis for this Court to revisit them. 

A. The Tribe’s Sovereign Immunity Remains An Absolute Bar 

To Appellant’s Counterclaims. 

Much of Appellant’s Opening Brief is devoted to the Tribe’s sovereign 

immunity, with a rambling exposition as to why the jurisdictional doctrine 

somehow fails to apply here.  Open. Brf at 30-49.  Again, revealing the canard of 

his reconsideration motion, Appellant never mentions the “new” “evidence” when 
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addressing the Tribe’s immunity.  Instead, Appellants presents the very same legal 

arguments he made to Judge Mendez over a decade ago, and admits as much, 

referring this Court to his 2009 brief submitted to the district court.  See Open. Brf 

at 30 (citing Docket 22 at pp. 14-15).  On appeal, Appellant takes issue with the 

fact that the district court’s 2009 dismissal order failed to discuss his cited 

authorities (all inapposite and distinguishable by the way), and he then proceeds to 

quote them at length.6  Open. Brf at 30-36. 

Then, in an astounding admission, Appellant effectively concedes the 

Tribe’s sovereign immunity bars his claims by suggesting the countersuit could 

proceed if he had simply sued different parties on a different theory, namely, the 

Tribe’s officials, as opposed to the Tribe, for their allegedly “ultra vires” acts.  

Open. Brf at 37-52.  Mr. Caballero theorizes that if allowed, he “would” sue the 

Tribe’s elected officials in their personal capacities for “ultra vires” acts for which 

they enjoy no immunity.  Open. Brf at 37-49.  Putting aside the procedural 

 
6 There is no question the Shingle Springs Band of Miwok Indians is federally 

recognized, and thus immune to unconsented suit, as even Appellant admits. The 

Shingle Springs Band was on the Executive Branch’s fist official list of recognized 

tribes in 1979, and has been ever since.  See 44 Fed. Reg. 7235, 7236 (January 31, 

1979) (listing the Tribe by its then name, “Shingle Springs Rancheria (Verona 

Tract) of Miwok Indians, California”); and see 83 Fed. Reg. 34863, 34866 (July 

23, 2018) (“Shingle Springs Band of Miwok Indians, Shingle Springs Rancheria 

(Verona Tract), California”).  As a consequence, the Tribe possesses sovereign 

immunity to unconsented suit.  Puyallup Tribe, Inc. v. Department of Game, 433 

U.S. 165, 172 (1977)).   
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delusion of adding counter-defendants to save a counter-suit dismissed over a 

decade ago, Mr. Caballero’s theory rests on inapposite case law and a false 

premise, namely, that Tribal officials can be sued for engaging with the United 

States on behalf of the Tribe, and controlling the Tribe’s land and assets to the 

exclusion of others (here, Appellant’s “true Miwoks”).  In effect, Appellant wants 

to sue the Tribe’s elected officials for their quintessential acts of governance, acts 

that are necessarily taken on behalf of the sovereign, and that are thus immune to 

unconsented suit under well-established precedent.  See Cook v. Avi Casino 

Enterprises, Inc., 548 F.3d 718, 727 (9th Cir. 2008), citing Linneen v. Gila River 

Indian Community, 276 F.3d 489, 492 (9th Cir. 2002) (“Tribal sovereign immunity 

‘extends to tribal officials when acting in their official capacity and within the 

scope of their authority.’”); Imperial Granite Co. v. Pala Band of Mission Indians, 

940 F.2d 1269, 1271 (9th Cir. 1991) (“[W]hen tribal officials act in their official 

capacity and within the scope of their authority, they are immune.”); Brown v. 

Garcia, 17 Cal. App. 5th 1198, 1207 (2017) (“garden variety torts” may not be 

used to challenge acts of Tribal governance:  “Despite plaintiff’s careful pleading, 

their action sought to hold defendants liable for their legislative functions,” 

including their exercise of “sovereign power and control over the Rancheria,” and 

“was thus ‘in reality an official capacity suit’ properly subject to sovereign 

immunity.”).  For precisely the same reason the state court rejected a virtually 
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identical “personal capacity” suit Mr. Caballero filed against the Tribe’s officials 

(RFJN, Ex. B), the hypothetical lawsuit he asks this Court to imagine lacks 

jurisdictional legs.  Moreover, claims Mr. Caballero wished he filed, but did not 

file, can hardly resurrect a long-dead countersuit.  

B. Appellant Fails To Show How Other Jurisdictional Defenses 

Are Tied To His “Evidence,” Let Alone, How Those 

Defenses Do Not Also Compel Affirmance. 

Turning back to the countersuit that was filed, and the Tribe’s motion to 

dismiss it, Judge Mendez also properly concluded in 2009 that Mr. Caballero’s 

claims were time-barred.  [3-SER-551-552; ER-96:19-21.]  As the district court 

found, Appellant was on notice of Shingle Springs’ federal recognition for 30 

years, since 1979, when the Tribe first appeared on the Federal List of recognized 

tribes, and when the Tribe occupied the reservation Mr. Caballero claims as his 

own.  [ER-96:19-21]; and see 44 Fed. Reg. 7235, 7236 (Jan. 31, 1979). 

Appellant’s evidence of a federal agency refusing to adjudicate his personal 

grievance can hardly erase the passage of time the district court found barred his 

claims.   

When addressing this defense in 2009, Mr. Caballero argued without success 

the Tribe had somehow “concealed” its fraud from the public.  [2-SER-477.]  On 

appeal, Mr. Caballero presents an altogether new legal argument, namely, that “the 

simple answer” to the Court’s finding that his countersuit was time-barred “is that 
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this is in the nature of a continuing tort, that keeps on going each and every day 

that Appellee tribe fakes being Miwoks, and hold themselves out to the world as 

Miwoks, when in fact they aren’t…”  (Open. Brf at 63.)  The “answer” is so 

“simple” that it took 12 years for Appellant to come up with it.  The “answer” is 

also simply wrong.  The reality is that the Tribe’s acts of engaging with the United 

States, or petitioning for recognition, even to the exclusion or displacement of 

Appellant’s group, cannot be tortious as a matter of law, and to the contrary, is 

constitutionally protected by the First Amendment and the Noerr-Pennington 

doctrine.  See Professional Real Estate Investors v. Columbia Pictures Indus., 508 

U.S. 49, 56-57 (1993); Hi-Top Steel Corp. v. Lehrer, 24 Cal. App. 4th 570, 577-78 

(1994); see also 2-SER-444-447; 3-SER-552-556.  

Turning to another defense Appellant chose to address in this belated appeal 

of the 2009 dismissal, Appellant argues the district court erred by finding the 

United States to be a “necessary and indispensable party” that could not be joined. 

Open. Brf at 67-68.  The district court rightly reasoned the United States had to be 

named in a suit asking the federal court to tell the United States government whom 

to recognize as a tribal entity.  [ER-96:24-27.]  And because the federal 

government’s immunity barred its joinder, dismissal was compelled.  The absence 

of the United States as a party is hardly cured with Appellant’s “evidence” – 

evidence that arguably shows the United States is disinclined to embrace Mr. 
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Caballero’s position, let alone adjudicate his claim for recognition at the expense 

of another long-recognized tribe.  Indeed, the evidence only confirms the United 

States would be disinclined to relinquish its immunity in order to be joined in the 

lawsuit. 

In the end, as the district court correctly ruled in 2009 – a ruling the district 

court found no basis to revisit in 2019 – Appellant’s countersuit lacks jurisdictional 

support on numerous independent grounds.  Those reasons remain as valid today as 

they were 12 years ago. The Tribe chooses not to burden the Court with briefing on 

all of these defenses (only some of which Appellant addresses on appeal).  Enough 

trees have died in this case, in no small part to Appellant’s baseless motions and 

long-winded, incoherent briefing.  Mr. Caballero’s effort to suggest the dismissal 

orders should be reconsidered and reversed – supposedly based on “newly 

discovered evidence” that he fails to even present to the Court and rarely mentions 

in his 73-page opening brief (!) – is utterly unavailing. 

III. Appellant’s Request To Vacate His Contempt Citations Would Require 

The Court To Ignore His Repeated Defiance Of Orders He Was 

Obligated to Honor. 

Finally, Appellant asks the Court to effectively rewrite history by vacating 

or reversing the district court orders finding him in contempt – contempt citations 

for which he served 90 days in jail.  Open. Brf at 71-72.  Appellant suggests 

clearing his contemptuous record is appropriate because the Ninth Circuit reversed 
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the grant of summary judgment for the Tribe on its trademark infringement claims.  

Id., at 72.  However, the Ninth Circuit’s reversal hardly vindicated Mr. Caballero’s 

position on the merits of the Tribe’s trademark infringement claims; the reversal, 

by a 2-1 decision, rested on technical legal grounds having more to do with the 

panel’s doubt as to whether Mr. Caballero’s group was a tribe at all, and thus able 

to compete “in commerce” with the Tribe.  See pp. 6-7 supra.   

More fundamentally, the contempt citations were hardly “improper,” let 

alone “doubly improper,” as Appellant writes.  Open. Brf at 72.  They were 

entirely justified as Mr. Caballero repeatedly and blatantly defied court orders.  

Irrespective of how a future appellate panel might rule on the substantive merits of 

the court’s findings underlying the injunctions, Mr. Caballero was bound to honor 

those injunctions when they issued.  He chose to flout them instead.  And, as this 

Circuit has found, orders imposing sanctions or finding contempt cannot simply be 

erased because a party prevails on appeal: 

Even if the underlying orders which [the litigants] disobeyed and evaded 

were later reversed, completely vindicating their legal position, which they 

were not [here], later vindication would not change the fact that they 

violated court orders which they were obliged to honor.  Resolution on the 

merits of a case does not expunge sanctionable violations.  

 

Zodiac Inv. v. California Pozzolan (In re Zodiac Inv.), No. 94-15297, 1994 U.S. 

App. LEXIS 37255, *9-10 (9th Cir. Dec. 23, 1994), citing Pan-Pacific Low Ball 

Television, Co. v. Pacific Union, 987 F.2d 594, 596 (9th Cir. 1993); and see United 
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States v. United Mine Workers of Am., 330 U.S. 258, 293-94 (1947) (party should 

be punished for violating even an erroneous injunction because a court “with 

equity powers” issued the injunction “upon pleadings” and “served [the injunction] 

upon persons made parties therein and within the jurisdiction.” (quoted case 

omitted).).  

Notably, the Court’s injunction orders arose out of Mr. Caballero’s 

misconduct, including his act of stealing the Tribe’s mail, a federal crime for which 

he was convicted and sentenced.  Mr. Caballero’s subsequent defiance of the 

district court’s injunction orders was beyond brazen.  It was shameless.  No good 

purpose would be served by rewarding him now, with some retrospective pretense 

that he was somehow justified to defy the district court’s repeated injunctions 

merely because an appellate court happened to disagree on a technical issue of law 

embedded in the underlying ruling.  The contempt citations should stand. 

CONCLUSION 

By any measure, this case presents a storied history, not to mention, a 

fundamental lack of respect for the law and the judicial process that is rarely seen.  

In the course of a decade, five different counsel have cycled in and out somewhere 

along the way for Mr. Caballero, variously defending him against criminal 

indictments and contempt citations, advancing wild assertions of fact and silly 

theories of law throughout.  After taking the Tribe’s mail, Mr. Caballero faced a 
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temporary restraining order, and then preliminary and permanent injunctions, and 

then a myriad of criminal and civil sanctions, all the while, refusing to honor the 

series of court orders that his own bad acts generated.  He has repeatedly missed 

deadlines, refused to honor discovery obligations and wasted the judiciary’s (and 

the Tribe’s) time and resources with baseless motions – including a groundless, 

eleventh-hour motion to revive long-dead counterclaims that lack any prospect of 

jurisdictional support, and that is now the subject of this appeal.  For all the 

foregoing reasons, the Tribe respectfully asks the Court to affirm the district 

court’s “judgment of dismissal,” and bring this case to a final and fitting end.    
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STATEMENT OF RELATED CASES 

   Pursuant to Ninth Circuit Rule 28-2.6, Plaintiff-Appellee states that they 

are aware of no related cases pending before this Court. 

 
 

     /s/ Paula M. Yost     
 
 

 

Case: 20-16785, 05/14/2021, ID: 12113625, DktEntry: 24, Page 36 of 38



32 

 

 

 

CERTIFICATE OF COMPLIANCE 

The undersigned certifies that the body of the foregoing brief contains 6,795 

words, exclusive of those parts excluded by Fed. R. App. P. 32(f) and Ninth Circuit 

Rule 32-1(c), which is less than the 14,000 words permitted by Ninth Circuit Rule 

32-1(a) 32(a)(7)(B)(i).  The text of the brief is in 14-point Times New Roman, 

which is proportionately spaced.  See Fed. R. App. P. 32(a)(5), (6).   

 

     /s/ Paula M. Yost     
 

Case: 20-16785, 05/14/2021, ID: 12113625, DktEntry: 24, Page 37 of 38



33 

 

CERTIFICATE OF SERVICE 

 I hereby certify that I electronically filed the foregoing with the Clerk 

of the Court for the United States Court of Appeals for the Ninth Circuit by using 

the appellate CM/ECF system on May 14, 2021. 

 I certify that all participants in the case are registered CM/ECF users 

and that service will be accomplished by the appellate CM/ECF system. 

Executed on May 14, 2021, at San Francisco, California. 

 

 

/s/  Sara A. Dutschke     

   

 

 

Case: 20-16785, 05/14/2021, ID: 12113625, DktEntry: 24, Page 38 of 38


