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I. INTRODUCTION. 

Plaintiffs Lanny and Kris Treasure (“Treasures”) file this brief and Rule 56(d) 

request for relief in opposition to Defendants The Assiniboine and Sioux Tribes of 

The Fort Peck Indian Reservation (the “Tribes”), and Doug Grandchamp 

(collectively, “Tribal Defendants,”).1 

The Tribal Defendants have insufficiently supported their motion to dismiss.  

The sole basis for their motion under Rule 12(b)(1) is their claim that tribal 

sovereign immunity deprives this Court of subject matter jurisdiction. First, tribal 

sovereign immunity does not apply to the Grandchamps who are sued in their 

individual capacities. Secondly, the motion to dismiss is premature in a case where 

discovery has yet to be conducted. Sovereign immunity can be waived by contract, 

and the Tribal Defendants’ arguments raise factual issues that the Treasures cannot 

fairly oppose without an opportunity to conduct discovery. Moreover, the Tribal 

Defendants request the case, as a whole, should be dismissed—even against the 

BIA—a request that makes little sense as the BIA and its agents are indisputably 

 
1 Tribal Defendants as used here is different than Tribal Defendants used in the Complaint because 
it does not include reference to Defendant Dale Grandchamp.  Defendant Dale Grandchamp, who 
was personally served with the Complaint on February 10, 2021, has failed to plead or otherwise 
defend in this action. Nor have movants stated whether Dale Grandchamp joins in their Motion to 
Dismiss.  Nonetheless, The Tribes and Defendant Doug Grandchamp indirectly argue that 
Defendant Dale Grandchamp was acting on behalf of the Tribes.  Not only are the facts related to 
that argument unsupported by sworn testimony but Defendant Dale Grandchamp’s failure to 
appear and take a position on the Motion to Dismiss makes any argument related to him factually 
suspect.  
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subject to tort claims under the Federal Tort Claims Act, and the Treasures allege 

claims against the BIA that are not dependent on the Tribal Defendants’ culpability. 

Accordingly, the Court should deny the Tribal Defendants’ Rule 12(b)(1) 

motion to dismiss, and at the very least allow the Treasures opportunity to conduct 

discovery necessary to oppose the Tribal Defendants’ factual assertions supporting 

their arguments. To the extent the motion to dismiss raises factual issues, it should 

be considered under the Rule 56 standard; therefore, Plaintiffs also request relief 

under Rule 56(d) in order to avoid waiver thereof.  

Tribal Defendants also move to dismiss under 12(b)(6) on the grounds that 

they had no duty to act in a reasonable manner and there are insufficient allegations 

to satisfy the elements of a nuisance or trespass claim.  Tribal Defendants are 

mistaken and their 12(b)(6) motion should also be denied: it is axiomatic that 

everyone owes a duty of ordinary care in the management of their property, and the 

Treasures have sufficiently alleged as much; indeed, the Complaint contains 

allegations that establish willful, wanton, or reckless conduct on the part of the 

Tribal Defendants. There are also allegations satisfying intentionality as that term is 

understood for purposes of trespass. 
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II. LEGAL STANDARDS. 

a. Tribal Sovereign Immunity 

“Tribal sovereign immunity protects Indian tribes from suit absent express 

authorization by Congress or clear waiver by the tribe." Cook v. AVI Casino 

Enterprises, Inc., 548 F.3d 718, 725 (9th Cir. 2008). This sovereign immunity can 

apply to tribal employees as well, but only when they are sued in their official 

capacities. Pistor v. Garcia, 791 F.3d 1104, 1110 (9th Cir. 2015) (quoting Miller v. 

Wright, 705 F.3d 919, 927-28 (9th Cir. 2013), cert. denied, 133 S. Ct. 2829, 186 L. 

Ed. 2d 885 (2013)). Tribal employees who commit torts, even in the course and 

scope of their employment, do not have sovereign immunity when sued in their 

individual capacities. Id. at 1112; see also Maxwell v. County of San Diego, 708 

F.3d 1075, 1081, 1089-90 (9th Cir. 2013) (holding two paramedics employed by the 

tribe did not have immunity from a state tort suit against them, in their individual 

capacities, for providing grossly negligent care to a shooting victim). Tribal 

employees are sued individually so long as relief sought from the individuals does 

not seek damages from the tribe’s treasury or domain, or interfere with tribal 

administration. Pistor, 791 F.3d at 1113-1114. However, tribal employees are not 

afforded sovereign immunity just because their tribe chooses to insure them or 

otherwise voluntarily pay damages on their behalf. Id. at 1114. 
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b. Rule 12(b)(1), Fed. R. Civ. P. 

There are two types of 12(b)(1) motion to dismiss arguments: either a facial or 

a factual attack on the complaint. Lawrence v. Dunbar, 919 F.2d 1525, 1528-29 

(11th Cir. 1990). A facial attack is straightforward: the Court simply looks at the 

complaint to see if a plaintiff has sufficiently alleged a basis for subject matter 

jurisdiction, and takes the complaint’s allegations as true. Id. at 1529. A factual 

attack, however, challenges subject matter jurisdiction as a matter of fact, and thus 

requires the Court look at extrinsic evidence and matters outside the pleadings. Id.  

In order to properly raise a 12(b)(1) factual challenge, the movant has to set 

forth evidence in the record, “written or oral,” of factual issues in dispute.  See 

Williamson v. Tucker, 645 F.2d 404, 413 (5th Cir. 1981). When the Court must make 

factual determinations to decide a motion to dismiss for lack of jurisdiction, it “must 

give the plaintiff an opportunity for discovery and for a hearing that is appropriate to 

the nature of the motion to dismiss.”  Id.; see Eaton v. Dorchester Dev., Inc., 692 

F.2d 727, 731 (11th Cir. 1982) (reversing the district court's dismissal for lack of 

subject matter jurisdiction because "Plaintiff must be given an opportunity to 

develop facts sufficient to support a determination on the issue of jurisdiction.") 

The Ninth Circuit has indicated a district court may abuse its discretion if it 

prevents a party from conducting discovery relevant to the basis for a pending 

dispositive motion. See Alaska Cargo Transport, Inc. v. Alaska R.R. Corp., 5 F.3d 
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378, 383 (9th Cir. 1993). Discovery should not be denied if a complaint raises 

factual issues requiring discovery for their resolution. See Jarvis v. Regan, 833 F.2d 

149, 155 (9th Cir. 1987). Where the nonmovant cannot obtain relevant information 

from any source other than the movant, discovery should proceed before 

determination of a dispositive motion. See Church of Scientology of San Francisco 

v. Internal Revenue Service, 991 F.2d 560, 563 (9th Cir. 1993). 

Establishing federal jurisdiction for purposes of surviving a 12(b)(1) motion is 

an even easier task than stating a claim under Rule 12(b)(6). See Bollard v. 

California Province of the Soc'y of Jesus, 196 F.3d 940, 951 (9th Cir. 1999). Any 

non-frivolous assertion of a federal claim suffices to establish federal question 

jurisdiction, even if that claim is later dismissed on the merits. Churchill Vill., 

L.L.C.. v. GE, 361 F.3d 566, 570 (9th Cir. 2004) (citing Bollard, supra). Stated 

otherwise, subject matter 

[j]urisdiction…is not defeated…by the possibility that the averments 
might fail to state a cause of action on which petitioners could actually 
recover…If the court exercises its jurisdiction to determine that the 
allegations in the complaint do not state a ground for relief, then 
dismissal of the case would be on the merits, not for want of 
jurisdiction. 

Bell v. Hood, 327 U.S. 678, 682 (1946). 

When determining whether to dismiss a case on the merits in light of a factual 

attack on subject matter jurisdiction, federal district courts should not rely on Rule 
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12(b)(1); rather, they should apply a Rule 56 summary judgment standard. See 

Lawrence v. Dunbar, 919 F.2d 1525, 1530 (11th Cir. 1990). 

c. Rule 56(d), Fed. R. Civ. P. 

A motion should not be considered under the Rule 56 standard until the non-

moving party has been given an opportunity to discover facts essential to oppose the 

motion. Under Fed. R. Civ. P. 56(d), if a nonmovant states by affidavit that he 

cannot present facts essential to oppose a motion for summary judgment, the Court 

may, “(1) defer considering the motion or deny it; (2) allow time to obtain affidavits 

or declarations or to take discovery; or (3) issue any other appropriate order.” The 

Ninth Circuit has explained that, to be entitled to relief under Rule 56(d), the 

nonmovant must submit a “timely application” that “specifically identifies . . . 

relevant information” and that shows “there is some basis for believing that the 

information sought actually exists.” See Employers Teamsters Local Nos. 175 and 

505 Pension Trust Fund v. Clorox Co., 353 F.3d 1125, 1129 (9th Cir. 2004) (internal 

quotation and citation omitted). 

“Although the affidavit need not contain evidentiary facts,” it must “identify[ ] 

the probable facts not available.” See Committee for First Amendment v. Campbell, 

962 F.2d 1517, 1522 (10th Cir. 1992). A lesser showing of specificity may be 

appropriate, however, before discovery has been produced, because the party making 

a Rule 56(d) motion “cannot be expected to frame its motion with great specificity 
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as to the kind of discovery likely to turn up useful information, as the ground for 

such specificity has not yet been laid.” Burlington N. Santa Fe R.R. Co. v. 

Assiniboine & Sioux Tribes of the Fort Peck Reservation, 323 F.3d 767, 774 (9th 

Cir. 2003); First Interstate Bank v. VHG Aviation, LLC, 291 F. Supp.3d 1176, 1180-

81 (D. Or. 2018). "[L]ightning-quick summary judgment motions can impede 

informed resolution of fact-specific disputes." Burlington, 323 F.3d at 774. 

It is well established that summary judgment should not be granted against a 

party who has not yet had a reasonable opportunity to gather evidence necessary to 

oppose the motion. See Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 250 n.5 

(1986) (requirement that party opposing summary judgment set forth specific facts 

showing there is genuine issue for trial “is qualified by [the] provision that summary 

judgment be refused where the nonmoving party has not had the opportunity to 

discover information that is essential to his opposition”); see also Program Eng'g, 

Inc. v. Triangle Publ's, Inc., 634 F.2d 1188, 1193 (9th Cir. 1980). District courts 

should liberally grant requests for additional time to respond to motions for 

summary judgment in order to ensure that the nonmovant is given a reasonable 

opportunity to compile an evidentiary record before the court rules on such motions. 

See Jones v. Blanas, 393 F.3d 918, 930 (9th Cir. 2004) (“summary judgment in the 

face of requests for additional discovery is appropriate only where such discovery 

requests would be fruitless with respect to the proof of a viable claim” [citation and 
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internal quotation marks omitted]). See also Convertino v. U.S. Dep’t of Justice, 684 

F.3d 93, 99 (D.C. Cir. 2012) (Fed. R. Civ. P. 56(d) requests should be granted 

“almost as a matter of course unless the non-moving party has not diligently pursued 

discovery of the evidence”; [internal quotation omitted]). 

d. Rule 12(b)(6), Fed. R. Civ. P. 

A Rule 12(b)(6) motion puts a complaint to the test: i.e., whether the pleading 

standards set forth in Rules 8 and 9, Fed. R. Civ. P., have been satisfied. See In’t 

Energy Ventures Mgmt., L.L.C. v. United Energy Grp., Ltd., 818 F.3d 193, 203 (5th 

Cir. 2016). A complaint only fails this test where it lacks a plausible or “cognizable 

legal theory[.]” See Beckington v. Am. Airlines, Inc., 926 F.3d 595, 604 (9th Cir. 

2019); Doe v. Baum, 903 F.3d 575, 581 (6th Cir. 2018) (“If it is at all plausible 

(beyond a wing and a prayer) that a plaintiff would succeed if he proved everything 

in his complaint, the case proceeds.”) A complaint need only contain enough 

information to provide a defendant fair notice of the claims and their grounds. See 

Tellabs, Inc. v. Makor Issues & Rights, Ltd., 551 U.S. 308, 319 (2007). Importantly, 

it is the moving party’s burden to prove that a complaint fails the 12(b)(6) test. See 

Raymond v. Avectus Healthcare Sols., LLC, 859 F.3d 381, 383 (6th Cir. 2017). 

When applying Rule 12(b)(6), federal courts accept all well-pleaded 

allegations as true, resolve all reasonable doubts and inferences in favor of the 

pleader, and views the pleadings in the light most favorable to the non-moving part. 

Case 4:20-cv-00075-BMM   Document 18   Filed 06/22/21   Page 14 of 28



Page 9 

See Fitzgerald v. Barnstable Sch. Comm., 555 U.S. 246, 249 (2009); Bell Atlantic 

Corp. v. Twombly, 550 U.S. 544, 555 (2007). A claim need not contain detailed 

factual allegations in order to survive a Rule 12(b)(6) motion. Ashcroft v. Iqbal, 556 

U.S. 662, 678 (2009). Instead, it need only allege enough factual content to permit a 

reasonable inference that the defendant(s) is(are) liable: if it does, then it is plausible. 

Id. And if it is plausible, then the parties proceed to discovery to see whether 

relevant evidence supporting the claims is revealed. See Twombly, 550 U.S. at 55. 

III. ARGUMENT. 

a. Sovereign immunity does not extend to tribal employees when sued 
in their individual capacities and therefore the Court should deny 
the 12(b)(1) motion to dismiss as to Defendants Doug and Dale 
Grandchamp. 

 
First, there is no evidence, nor even an allegation in the Complaint, 

establishing Defendants Doug and Dale Grandchamp (“Grandchamps”) were acting 

as employees of the Tribes for purposes of the acts and omissions at issue in this 

case.2 Even if there were such evidence, however, it would make no difference 

precisely because tribal employees do not have sovereign immunity when sued in 

their individual capacities. Here, even if the Tribes have not waived sovereign 

immunity—and, as discussed below, the Treasures need an opportunity to conduct 

 
2 The Treasures request, as an alternative to the Court simply declaring that Doug and Dale 
Grandchamp do not have sovereign immunity because they are sued in their individual capacities, 
an opportunity to conduct discovery that will reveal their employment status, if any, with the 
Tribes. (See Declaration of Triel Culver (“Culver Decl.) filed herewith. 
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relevant discovery in order to oppose the sovereign immunity argument—sovereign 

immunity would not apply to the Grandchamps, as individuals, in any case. 

The Ninth Circuit has made it clear that sovereign immunity does not protect 

tribal employees from state tort law claims when those claims are made against the 

tribal employees in their individual capacities. Pistor v. Garcia, 791 F.3d 1104, 

1109, 1112-1113 (9th Cir. 2015) (holding tribal casino employees, sued, inter alia, 

under state tort theories had no sovereign immunity because they were sued as 

individuals).  Tribal employees are sued in their individual capacities when the tribe 

would not be required to pay any damages awarded against the employees. Id. at 

1112-1113. However, tribal employees do not have sovereign immunity just because 

their tribe insures them or otherwise voluntarily pays damages on their behalf. Id. at 

1114. 

Here, the Complaint names the Grandchamps individually and not in their 

official capacities as employees or officers of the Tribe. (Doc. 1, pp. 1-2). Indeed, 

discovery has yet to be conducted and it is still unknown to the Treasures just what 

capacities as employees of the Tribes, if any, the Grandchamps or any of the other 

key witnesses enjoy. (See Culver Decl, ¶¶ 4-7). Regardless, if the Tribes are 

dismissed or not dismissed due to a waiver of sovereign immunity, any award of 

damages against the Grandchamps would be their individual responsibility: the 

Treasures’ Prayer for Relief makes it clear that they seek damages from each one of 
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the Defendants. (Doc. 1, p. 15); see Pistor, 791 F.3d at 1114. Moreover, should 

discovery reveal that the Tribes have insured the Grandchamps as employees, or 

should the Tribes otherwise voluntarily pay damages for the Grandchamps, that 

would make no difference—they still would not be afforded sovereign immunity. 

Pistor, 791 F.3d at 1114. 

The Tribal Defendants claim the Complaint “lacks allegations of conduct by 

any Tribal employees or agents in their individual capacities in connection with each 

claim.” (Doc. 11, p. 12). However, the Complaint, under the applicable federal 

pleading standards, need not provide detailed factual allegations. See Iqbal, 556 U.S. 

at 678 (2009). The Complaint names the Grandchamps individually, and there are no 

allegations in it that they are Tribal employees. Importantly, and as already noted, 

the Complaint, if it succeeds, would require the Grandchamps to be individually 

responsible for any damages awarded against them. (See Doc. 1, p. 15).  

Although there is no explicit statement that the Grandchamps are being sued 

in their “individual capacities,” the Ninth Circuit presumes that the defendants are 

being sued in their individual capacities where suit against them in their official 

capacities would be barred by reason of sovereign immunity. Shoshone-Bannock 

Tribes v. Fish & Game Comm’n, 42 F.3d 1278, 1284 (9th Cir. 1994).3 The Tribal 

 
3 Other federal circuits also do not require explicit indication in the pleadings that defendants are 
being sued in their individual capacities. See, e.g., Moore v. City of Harriman, 272 F.3d 769, 772-
773 (6th Cir. 2001). Rather, according to the Sixth Circuit, defendants need only receive 
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Defendants are the ones who now assert, without any proof, that the Grandchamps 

were acting as employees of the Tribe at relevant times in order to rewrite the 

Treasures’ Complaint, and attempt, impermissibly, to have the Grandchamps sued in 

official capacities. Importantly, the Tribal Defendants provide no authority for the 

notion that there need be detailed and explicit factual allegations that the 

Grandchamps are sued in their individual capacities, even where the Complaint 

makes no assertion to the contrary.  

For the reasons above, the Tribal Defendants’ 12(b)(1) motion to dismiss 

should be denied: the Grandchamps do not have sovereign immunity from the claims 

in the Treasures’ Complaint. 

b. The Court should rule the Complaint sufficiently alleges a basis for 
subject matter jurisdiction against the Tribal Defendants because it 
sets forth on its face that they (negligently) worked in concert with 
Defendant BIA in failing to contain the fire and Defendant BIA is 
indisputably subject to the Federal Tort Claims Act. 

 
 The Tribes are right to point out that, generally, they enjoy sovereign 

immunity from common law tort suits. See Pistor, 791 F.3d at 1110. However, this 

sovereign immunity can be waived in one of two ways: (1) by Congress enacting 

legislation; or (2) by the Tribe itself through waiver. Id. The Tribes argue the Federal 
 

“sufficient notice” they are being sued individually during the course of the proceedings—this 
notice can be received in a later pleading, such as a response to a dispositive motion. Id. at 772. 
Here, not only does the Prayer for Relief in the Complaint make clear that damages are being 
sought from “each” Defendant, but the summonses and proofs of service for both Dale and Doug 
make clear they were being served, and asked to answer the Complaint, individually. (See Docs. 3, 
5). Importantly, if there were any doubt remaining, Treasures make clear in this responsive brief 
that Dale and Doug Grandchamp are being sued individually. See Moore, 272 F.3d at 772.   
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Tort Claims Act only grants a remedy against federal agencies and not tribes—

except, of course, if the tribes have acted as an instrumentality of a federal agency 

such as the BIA. (See Doc. 11, pp. 12-13); see also 28 U.S.C. § 2671.  

The Complaint alleges that the Tribes rely on the BIA to manage any fire 

caused on the property. (See Doc. 1, pp. 2, 6). As alleged in the Complaint, 

employees or agents of the BIA acted negligently in addressing, and/or failing to 

address, the fire and spread thereof. (See Doc. 1, pp. 12-14). Further, Tribal 

Defendants claim that an alleged tribal member, Defendant Doug Grandchamp, 

assisted in putting out the fire. (Doc. 11, p.7).  It is plausible here that the Tribes 

acted as an instrumentality of the BIA in failing to contain and properly respond to 

the fire, and also plausible that any agreement or contract the Tribes have with the 

BIA for firefighting services may include a waiver of sovereign immunity. (Culver 

Decl., ¶ 8). 

Thus, at the very least, a motion to dismiss on whether the Tribes waived 

sovereign immunity is premature and discovery should be allowed to proceed so the 

Treasures can gather the facts necessary to oppose the Tribes’ bald assertion that it 

has not waived sovereign immunity. (See Doc. 11, p. 12). A motion to dismiss 

should not be granted where it raises a factual attack on subject matter jurisdiction 

and the non-moving party has not yet been afforded an opportunity to conduct 
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relevant discovery in order to oppose the motion. Williamson v. Tucker, 645 F.2d at 

413; Eaton, 692 F.2d at 731.  No discovery has taken place in this case. 

For the above reasons, the Court should deny the Tribal Defendants’ 12(b)(1) 

motion to dismiss as to the claims against the Tribes because the Treasures’ need an 

opportunity to conduct relevant discovery on the Tribe’s sovereign immunity 

argument, and it is plausible the Tribes voluntarily waived sovereign immunity. 

Treasures respectfully request, at least with regard to that factual issue, they be given 

an opportunity for discovery. 

c. The Court should, at the very least, deny the 12(b)(1) motion to 
dismiss as to Defendant BIA because the BIA is indisputably 
subject to the Federal Tort Claims Act as sufficiently pled in the 
Complaint. 
 

Without providing any support, Defendants ask the Court to dismiss the entire 

case - which includes claims against the BIA. (See Doc. 10, p. 2). 

Here, the Treasures have alleged that the BIA is subject to liability under the 

Federal Torts Claims Act for the negligence and/or intentional acts and omissions of 

its “agents and employees,” (Doc. 1, pp. 3-4), as required by the Federal Tort Claims 

Act. See Fitch v. United States, 513 F.2d 1013, 1015-1016 (6th Cir. 1975), cert 

denied, 423 U.S. 866 (1975); see 28 U.S.C. § 2671 (defining “Employee of the 

government” to include all officers and employees “of any federal agency,” as well 

as any “persons acting on behalf of a federal agency in an official capacity, 

temporarily or permanently…whether with or without compensation.”.) The BIA is 
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indisputably a federal agency, within the U.S. Department of Interior, subject to the 

Federal Tort Claims Act. See 28 U.S.C. § 2671 (defining “Federal agency,” for 

purposes of the FTCA, as including, inter alia, all “executive departments[.]”)  

As the Supreme Court has noted, for purposes of determining federal 

jurisdiction under 12(b)(1), the Court does not consider the merits of a plaintiff’s 

claims. See Bell v. Hood, 327 U.S. 678, 682 (1946). Jurisdiction is not defeated by 

the possibility that the averments might fail to state a cause of action on which the 

plaintiffs could recover.  Thus, the Tribal Defendants’ argument fails and its motion 

to dismiss should be denied. To the extent The Tribal Defendants’ motion challenges 

the merits of the FTCA claim against the BIA, once again that challenge raises 

factual issues and is improper for a motion to dismiss—it should be treated as a 

motion for summary judgment. A lightning-quick motion for summary judgment—

before any discovery has been conducted—is untimely and should not be considered 

until Plaintiffs have had an opportunity to seek discovery potentially relevant to the 

basis for the Tribal Defendants’ motion requesting all claims, including those against 

the BIA as a federal agency, should be dismissed. 

d. The Court should deny Tribal Defendants’ 12(b)(6) motion, too, 
because Defendants’ willful and wanton conduct, satisfying 50-63-
103, can be inferred from the allegations in the Complaint. 

 
The Tribal Defendants move to dismiss under 12(b)(6) by arguing that “there 

is no information that the Tribes had any duty[.]” (Doc. 11, p. 16). This is not true: 

Case 4:20-cv-00075-BMM   Document 18   Filed 06/22/21   Page 21 of 28



Page 16 

the Complaint alleges a duty to “undertake any and all of their swathing and haying 

activities in a reasonable manner[…]” (Doc. 1, p. 10). This is consistent with, and 

supported by, the axiomatic law on this point that everyone owes a duty of ordinary 

care in the management of their property. Mont. Code Ann. § 27-1-701.4 

In claiming they have no duty, Tribal Defendants focus on the argument that 

MCA § 50-63-103 does not apply here because there have been no allegations of the 

kind of intent required by that statute. (Doc. 11, p. 16).  However, the actions and 

omissions of Defendants, as alleged here, are analogous to those in Whitehawk v. 

Clark, 238 Mont. 14, 776 P.2d 484 (1989). There, the defendant observed a fire that 

spread from his ditches across the land for some time on one day without taking any 

action to suppress it. Id. 238 Mont. at 16. The next morning, he saw that the “embers 

and smoke” were “completely extinguished.” Id. However, a little later the fire 

flared up, resumed, and destroyed some of the plaintiffs’ property. Id. The Supreme 

Court then concluded that, on those facts, MCA § 50-63-103 “may be applicable to 

the instant case[.]” Whitehawk, 238 Mont. at 18. Similarly here, from the facts as 

alleged, it can be reasonably inferred Defendants knew about the fire and failed to 

suppress it. Indeed, Defendants admit that Doug Grandchamp even attempted to 

suppress it. (Doc. 11, p. 7).  

 
4 Tribal Defendants also argue that state law does not apply to them (Doc. 11, p. 14). However, as 
argued above, sovereign immunity does not apply to Doug and Dale Grandchamp, individually, 
and to the extent the Tribe acted as an instrumentality of the BIA and/or waived its sovereign 
immunity, then it, too, can be held liable for its torts via the FTCA. 
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Intentional acts are not the only kind covered by MCA § 50-63-103: wanton 

and reckless acts are as well. As stated by Judge Cavan recently,  

Given the exclusion of fires caused by willful or wanton conduct from § 
50-63-104, the application of § 50-63-103 may now also extend to fires 
resulting from willful or wanton conduct, in addition to those 
intentionally set. […]. The Montana Supreme Court has defined 
"willful, wanton, or reckless conduct as an act for which 'it is apparent, 
or reasonably should have been apparent, to the defendant that the 
result was likely to prove disastrous to the plaintiff, and [the defendant] 
acted with such indifference toward, or utter disregard of, such a 
consequence that it can be said he was willing to perpetuate it.'" Jobe v. 
City of Polson, 2004 MT 183, 322 Mont. 157, 94 P.3d 743, 746 (Mont. 
2004) (quoting Wollaston v. Burlington Northern, Inc., 188 Mont. 192, 
612 P.2d 1277, 1280 (Mont. 1980)).  
 

Lazy E L Ranch, Inc. v. Northwestern Corp., 2018 U.S. Dist. LEXIS 90177, *7 (D. 

Mont. 2018) (emphasis added). 

 Here, allegations establish that it should have been apparent to Defendants 

that their failure to take proper action to suppress the fire was an act/omission likely 

to prove disastrous to neighboring properties and in utter disregard of the fire’s 

consequences. (See Doc. 1, pp. 7-8). These allegations of fact are sufficient for the 

Court to infer that Defendants acted willfully and wantonly in satisfaction of MCA § 

50-63-103.  

 Thus, the Court should conclude Treasures have sufficiently alleged a duty 

owed them by the Tribal Defendants in satisfaction of both their theory of 

negligence, and their additional theory of statutory liability under MCA § 50-63-

103. 
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e. The Court should deny Tribal Defendants’ 12(b)(6) motion with 
regard to the claims of nuisance and trespass because the Treasures 
have sufficiently pled, and it can be inferred from the allegations in 
the Complaint, that Defendants did an act or omission with 
knowledge that it would, to a substantial certainty, result in the 
spread of fire onto Plaintiffs’ neighboring land. 

 
Tribal Defendants argue that claims for nuisance under MCA § 27-30-10 

require conduct by the “defendant that is either intentional, negligent, reckless, or 

ultrahazardous.” (Doc. 11, p. 17). Strangely, they then go on to argue that there is a 

failure to state a claim under that statute just because there is no allegation that the 

Tribes “intentionally started a fire.” (Id.)  As already pointed out, regardless if there 

is an allegation of intention, the Treasures have alleged Defendants or their agents 

negligently—and it can even be reasonably inferred that they recklessly—caused 

and/or failed to put out a fire. (See Doc. 1, pp 7-9). MCA § 27-30-10 does not 

require an intentional act—a point which Tribal Defendants even concede. See 

Wilhelm v. Great Falls, 225 Mont. 251, 256, 262, 732 P.2d 1315 (1987) 

(acknowledging a nuisance can exist with or without negligence). The allegations of 

negligent conduct are taken as true for purposes of a 12(b)(6) motion. 

Tribal Defendants’ argument regarding claims for trespass requires a little 

more analysis. (See Doc. 11, p. 18). While it is true that trespass is classified as an 

“intentional tort,”5 Tribal Defendants fail to understand where and how that intention 

 
5 See Davis v. Westphal, 2017 MT 276, ¶¶ 15-16 (stating the elements of trespass as (1) an 
intentional entry or holdover (2) by defendant or a thing (3) without consent or legal right). 
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has been found by courts. The case for trespass alleged here is not that Defendants 

walked themselves onto the Treasures’ property, but rather that they allowed a thing 

or foreign matter—the fire—to enter and remain on the Treasures’ property. (See 

Doc. 1, pp 11-12). It is well-settled that this type of intention—intentionally 

allowing a thing to enter and/or remain on someone else’s property—is intention 

enough to constitute a type of trespass. As usual, the Restatement puts it well: 

In order that there may be a trespass under the rule stated in this 
Section, it is not necessary that the foreign matter should be thrown 
directly and immediately upon the other's land. It is enough that an act 
is done with knowledge that it will to a substantial certainty result in the 
entry of the foreign matter. Thus one who so piles sand close to his 
boundary that by force of gravity alone it slides down onto his 
neighbor's land, or who so builds an embankment that during ordinary 
rainfalls the dirt from it is washed upon adjacent lands, becomes a 
trespasser on the other's land. 

Restatement (Second) of Torts, § 158, cmt. I (emphasis added). The Restatement 

(Second) of Torts has been repeatedly adopted by the Montana Supreme Court and 

is typically regarded by courts across the country as persuasive, if not authoritative. 

The Restatement is especially authoritative on this point, as it is consistent with 

Montana case law. Indeed, the Montana Supreme Court has adopted Restatement 

(Second) of Torts, § 158. See Davis v. Westphal, 2017 MT 276, ¶ 15; see also 

Ducham v. Tuma, 265 Mont. 436, 877 P.2d 1002 (1994). 

 Consistent with its adoption of § 158, the Montana Supreme Court, in Davis v. 

Westphal, explained that specific intent to enter and remain is not required to 
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constitute trespass, rather, trespass occurs when a defendant intentionally allows a 

tangible thing (in the case at bar, fire) to enter or remain. Id., ¶ 16. In Ducham v. 

Tuma, the defendants’ conduct of diverting the flow of water was the intentional act 

constituting a trespass, even though they did not have the specific intent to cause the 

water to enter the plaintiffs’ land. Ducham, 265 Mont. at 440-441. Here, it is alleged 

the Tribal Defendants intentionally swathed hay on high fire danger day which 

caused a fire that then entered the Treasures’ property. (Doc. 1, pp 4-5). That in and 

of itself alleges a trespass under the Restatement and Montana Supreme Court 

precedent. Further, intentionality under the Restatement and Montana law is satisfied 

if the defendant “believes that [his/her act’s] consequences are substantially certain 

to result[.]” Ducham, 265 Mont. at 440. At the very least, the Complaint sufficiently 

alleges, and it can be reasonably inferred, that Defendants believed failing to put out 

a fire was substantially certain to result in damage to the Treasures’ neighboring 

property; and it is substantially certain that Defendants believed damage was to 

result from allowing the fire, once it entered the Treasures’ property, to remain there.  

In other words, and similar to the defendants in Ducham, Defendants intended 

the fire to remain there—perhaps because they assumed they would be shielded by 

sovereign or tort immunity—by failing to stop it. Any reasonable person knows that 

a fire, left unchecked, will with some reasonable certainty spread to neighboring 

properties. The allegations here show the Tribal Defendants started a fire, 
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Defendants let a fire burn, and it then entered, and remained, on Treasures’ property. 

Per the Restatement and Montana precedent, this was a trespass. In short, trespass 

has been sufficiently pled. 

IV. CONCLUSION 
 
For all the foregoing reasons, the Court should deny both the Rule 12(b)(1) 

and Rule 12(b)(6) motions to dismiss. In the alternative, or perhaps as an additional 

remedy, the Court should allow the Treasures an opportunity to conduct discovery 

necessary to oppose Tribal Defendants’ factual allegations regarding subject matter 

jurisdiction and whether the Tribes have waived sovereign immunity. 

Respectfully submitted this 22nd day of June, 2021. 

       EDWARDS & CULVER 
                  
       By: /s/ Triel D. Culver    
        Triel D. Culver 
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