
UNITED STATES DISTRICT COURT
DISTRICT OF SOUTH DAKOTA

SOUTHERN DIVISION
______________________________________________________________________________

FLANDREAU SANTEE SIOUX TRIBE, )           Civ. No. 4:20-cv-04142-LLP
)

Plaintiff, )
)

v.                             )  MEMORANDUM OF LAW IN
)   SUPPORT OF DEFENDANTS’

UNITED STATES OF AMERICA; ALEX M. ) PARTIAL MOTION TO 
AZAR II, Secretary, U.S. Department of Health ) DISMISS
Human Services; RADM MICHAEL D. )
WEAHKEE, Director, Indian Health Service; and )
DAVID BERNHARDT, Secretary, U.S. )
Department of the Interior, )

)
Defendants. )

______________________________________________________________________________

COMES NOW the United States of America, on behalf of Defendants, Alex M. Azar II, 

Secretary, U.S. Department of Health and Human Services (“HHS”); RADM Michael D. 

Weahkee, Director, Indian Health Service; and David Bernhardt, Secretary, U.S. Department of the 

Interior (collectively “Defendants”), by and through Ronald A. Parsons, Jr., United States Attorney for 

the District of South Dakota, and Meghan K. Roche, Assistant United States Attorney, and moves 

the Court to dismiss Counts II, III, and VI of the Complaint for lack of subject-matter jurisdiction 

pursuant to Federal Rule of Civil Procedure 12(b)(1). 

Without even presenting claims to the Indian Health Service, Plaintiff Flandreau Santee 

Sioux Tribe seeks an order of this Court directing the Indian Health Service (“IHS”) to provide 

additional funds under an Indian Self Determination and Education Assistance Act (“ISDEAA”) 

Contract.  However, this Court lacks subject matter jurisdiction over Plaintiff’s claims because 

Plaintiff failed to timely present its claims to IHS as is required under the Contract Disputes Act 
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(“CDA”), 41 U.S.C. §§ 7101 et seq.1  Plaintiff failed to present claims to the Agency relating to 

allegations in Counts II, III, and VI of the Complaint.  Plaintiff cannot cure its presentment failure 

because these claims are now time barred under the CDA.  Accordingly, this Court lacks subject 

matter jurisdiction over these claims and must dismiss them.   

STATUTORY BACKGROUND

I. The Indian Self-Determination and Education Assistance Act

IHS’s principal mission is to provide health care to more than two million American 

Indians and Native Alaskans.  IHS provides health care directly at IHS service units it operates, 

see 25 U.S.C. §§ 13 (Snyder Act); 1601-1683 (Indian Health Care Improvement Act),2 or 

indirectly through contracts with tribes or tribal organizations under the ISDEAA, 25 U.S.C. 

§§ 5301 et seq.  The ISDEAA allows a tribe or tribal organization to contract with the Secretary 

of HHS (“Secretary”), through IHS, to take over a federal health care program, service, function, 

or activity (collectively referred to as the “federal program”), or a portion thereof, that IHS would 

otherwise operate for the tribe’s benefit.3  See 25 U.S.C. §§ 5301, 5302, 5321, 5387.  IHS can 

decline a tribe’s proposal to obtain or renew an ISDEAA contract pursuant to one or more statutory 

criteria.  See id. §§ 5321(a)(2)(A)-(E), 5387(c)(1)(A)(i)-(iv).  

After the parties enter into a contract, IHS annually transfers to the tribal contractor the 

amount of appropriated funds the Agency would have allocated for its continued operation of the 

1 Pursuant to D.S.D. Civ. LR 16.1(1), “actions for review on an administrative record” are 
exempt from the requirements of Federal Rules of Civil Procedure 16(b) and 26(f).

2 In 1954, Congress transferred the health-care related functions of the Snyder Act from the 
Department of the Interior to the Department of Health, Education, and Welfare, the predecessor 
of the Department of Health and Human Services.  See Pub. L. No. 83-568, 68 Stat. 674 (1954) 
(codified at 42 U.S.C. § 2001).

3 Tribes and tribal organizations contract with IHS under Title I of the ISDEAA, 25 U.S.C. 
§§ 5321–32, or enter “self-governance compacts” under Title V of the ISDEAA, §§ 5381-5399.  
A “compact” under Title V is a more advanced form of contracting achievable after three years of 
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federal program.  25 U.S.C. § 5325(a)(1).  This is commonly known as the “Secretarial amount” 

because it is the amount the Secretary, through IHS, would have otherwise allocated from its 

annual lump-sum appropriation for the Agency’s continued operation of the federal program.

The ISDEAA not only requires the Agency to pay the tribal contractor the Secretarial 

amount, but also requires the Agency to add “an amount” to the contract to reimburse the tribal 

contractor for its contract support costs (“CSC”).  See 25 U.S.C. §§ 5325(a)(2), (a)(3)(A).  

Specifically, Congress requires IHS to pay:

an amount for the reasonable costs for activities which must be carried on by a tribal 
organization as a contractor to ensure compliance with the terms of the contract and 
prudent management, but which—

(A) normally are not carried on by the respective Secretary in his direct operation 
of the program; or

(B) are provided by the Secretary in support of the contracted program from 
resources other than those under contract. 

Id. § 5325(a)(2).  

II. The Contract Disputes Act

The ISDEAA expressly provides that the CDA “shall apply to self-determination 

contracts[.]”  25 U.S.C. §§ 5331(a), (d).  The CDA provides a comprehensive statutory system of 

legal and administrative remedies for resolving government contract claims.  See Am. Pac. Roofing 

Co. v. United States, 21 Cl. Ct. 265, 267 (1990) (citing S. Rep. No. 1118, 95th Cong., 2d Sess. 1 

successful contracting under Title I.  The compact sets forth the general terms of the nation-to-
nation relationship between the tribe or tribal organization and the Secretary and is accompanied 
by an annual or multi-year funding agreement that generally identifies the federal program to be 
performed or administered by the ISDEAA contractor, the financial terms and conditions, and the 
responsibilities of the Secretary.  There is no model compact, but the ISDEAA requires mandatory 
provisions.  See 25 U.S.C. §§ 5384-5385; 42 C.F.R. §§ 137.30-46.  The terms “contract” and 
“agreement” may be used interchangeably throughout this memorandum.
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(1978), reprinted in 1978 U.S.C.C.A.N. 5235).  The CDA’s provisions help to ensure fair and 

equitable treatment to contractors and Government agencies.  Id.  

An essential part of the CDA is its mandatory presentment requirement for contract 

disputes between government contractors and the United States.  The first step in the CDA process 

is “[e]ach claim by a contractor against the Federal Government relating to a contract shall be 

submitted to the contracting officer for a decision.”  41 U.S.C. § 7103(a); see also 25 C.F.R. §§ 

900.215-900.230 (explaining the exhaustion requirement for contract dispute claims brought under 

the ISDEAA).  For claims under $100,000, the contracting officer shall issue a decision within 60 

days, and for claims over $100,000, the contracting officer shall issue a decision within 60 days or 

notify the contractor when a decision will issue (within a reasonable time, given the nature of the 

claim).  See 41 U.S.C. § 7103(f).  The CDA explains further, “[f]ailure by a contracting officer to 

issue a decision on a claim within the required time period is deemed to be a decision by the 

contracting officer denying the claim and authorizes an appeal or action on the claim . . . .” Id. 

§ 7103(f)(5).  

The ISDEAA contractor thereafter has the option of appealing a contracting officer’s 

decision to:  (1) the Civilian Board of Contract Appeals (within 90 days of the decision), id. 

§ 7104(a), 25 U.S.C. § 5331(d); (2) the United States Court of Federal Claims (within 12 months 

of a decision), see 41 U.S.C. § 7104(b)(1), (3); or (3) a federal district court (within 12 months of 

a decision), see id. § 7104(b)(3), 25 U.S.C. § 5331(a).  Finally, the CDA provides that “[t]he 

contracting officer’s decision on a claim is final and conclusive and is not subject to review by any 

forum, tribunal, or Federal Government agency, unless an appeal or action is timely commenced 

as authorized by [the CDA] . . . .”  41 U.S.C. § 7103(g).
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FACTUAL AND PROCEDURAL BACKGROUND

During fiscal years (FYs) 2011-2013, Plaintiff had an ISDEAA Agreement with the 

Secretary, through IHS.  ECF No. 1 ¶ 10.  In a letter dated September 27, 2017, Plaintiff presented 

to IHS claims totaling $278,739.00, plus interest, for FY 2011.  ECF No. 1-3 at 1-3.  As presented, 

Plaintiff’s claim consisted of the following: 

(1) $242,255 for Underpayment of Indirect CSC; 

(2) $34,042 for Wrongful Carryforward Adjustments; 

(3) $1,705 for Underpayment of Direct CSC; and 

(4) $737 for Lost Indirect CSC on Unpaid Direct CSC.4  

Id. at 2.   

In a letter dated November 3, 2017, Plaintiff presented IHS with contract disputes for FYs 

2012 and 2013, totaling $900,869.00, plus interest.  Plaintiff’s claim sought additional funds for 

IHS’s alleged “failure to pay full CSC . . . pursuant to the [Plaintiff] Contract Dispute Calculation 

and Information forms . . . attached hereto [and] incorporated herein.”  ECF No. 1-3, at 6-7; see 

also Decl. of Meghan K. Roche, Ex. A (Flandreau Santee Sioux Tribe Contract Dispute 

Calculation & Information document, attached to the original November 3, 2017 letter sent to 

IHS).  The attachment to the Tribe’s letter consists of one claim for Underpayment of Indirect CSC 

of $305,694 for FY 2012 and $595,175 for FY 2013.  Roche Decl., Ex. A at 1, 3.  The attachment 

included other categories of damages, but all other categories alleged no dollar amount and were 

left blank. 

4 Although the September 27, 2017 claim letter included a fifth category, entitled “Expectancy and 
other damages,” Plaintiff listed “$0” as the amount alleged; thus, IHS did not treat this as a valid 
claim.  ECF No. 1-3, at 2. 
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On September 30, 2019, IHS denied Plaintiff’s claims.  ECF No. 1-4.  IHS also asserted a 

counterclaim for excess indirect CSC funding that IHS had paid to Plaintiff for FYs 2011-2013:  

$43,991.00 for FY 2011, $200,507.00 for FY 2012, and $147,742.00 for FY 2013 (collectively 

$392,240.00).  Id. at 2-3.

On September 29, 2020, Plaintiff filed its Complaint appealing IHS’s denial of the claims 

it presented to the Agency and additionally asserting entirely new causes of action.  See generally 

Compl.  For FY 2011, Plaintiff asserts entirely new causes of action for unpaid indirect CSC on 

third-party-revenues, lost third-party revenues, and breach of statutory right.  Id. ¶¶ 35-39, 59-65, 

and 76-80; Counts II, III, and VI.  For FYs 2012-2013, Plaintiff asserts entirely new causes of 

action for unpaid indirect CSC associated with third-party-revenues, lost third-party revenues, and 

breach of statutory right.  Id.  Plaintiff thus seeks damages totaling $2,383,332, plus interest, 

attorneys’ fees, and expenses.  Compl. ¶ 80; Prayer for Relief.  Plaintiff additionally asks for 

declaratory relief, seeking a judgment that IHS violated the ISDEAA and breached its contracts 

for FY 2011-2013 by failing to pay the full amount of CSC owed.

STANDARD OF REVIEW

Defendants move to dismiss Counts II, III, and VI for lack of subject matter jurisdiction 

pursuant to Rule 12(b)(1).  See Fed. R. Civ. P. 12(b)(1).  Subject matter jurisdiction determines 

whether a court has the power to entertain a particular claim, which is a condition precedent to 

reaching the merits of a legal dispute.  See Haywood v. Drown, 556 U.S. 729, 755 (2009) (Thomas, 

J., dissenting).  “Without jurisdiction,” a “court cannot proceed at all in any cause.”  In other words, 

“[j]urisdiction is power to declare the law, and when it ceases to exist, the only function remaining 

to the court is that of announcing the fact and dismissing the cause.”  Steel Co. v. Citizens for a 

Better Env’t, 523 U.S. 83, 93–94 (1998).  
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ARGUMENT

I. The Court Lacks Jurisdiction over Counts II, III, and VI Because Plaintiff Did Not 
Present Those Claims to IHS. 

This Court lacks subject matter jurisdiction over Counts II, III, and VI of Plaintiff’s 

Complaint because Plaintiff failed, under the CDA, to timely present those claims to IHS.  “The 

United States, as sovereign, is immune from suit save as it consents to be sued and the terms of its 

consent to be sued in any court define that court’s jurisdiction to entertain the suit.”  Hercules Inc. 

v. United States, 516 U.S. 417, 422 (1996).  A waiver of sovereign immunity “cannot be implied 

but must be unequivocally expressed” in the text of the statute on which the claimed waiver is 

based.  United States v. King, 395 U.S. 1, 4 (1969).  Waivers of immunity must be construed 

strictly in favor of the sovereign, and not enlarged beyond what the statutory language requires.  

Ruckelshaus v. Sierra Club, 463 U.S. 680, 685-86 (1983).  

In this case, the only potentially applicable waivers of sovereign immunity arise under the 

ISDEAA and the CDA.  Section 5331 of the ISDEAA provides a waiver of immunity for any cause 

of action or claim arising under the Act.  See 25 U.S.C. § 5331(a).  Section 5331 expressly 

provides, however, that the CDA applies to self-determination contracts, including all claims 

concerning self-determination contracts.  See id. § 5331(d). 

“[T]he CDA is a statute waiving sovereign immunity.”  M. Maropakis Carpentry, Inc. v. 

United States, 609 F.3d 1323, 1329 (Fed. Cir. 2010).  It therefore “must be strictly construed in 

favor of the sovereign” and courts accordingly “enforce[] the strict limits of the CDA as 

jurisdictional prerequisites to any appeal.”  Id.  

The CDA requires a contractor to present a claim in writing to an agency contracting officer 

for a decision within six years of the accrual of a claim.  41 U.S.C. § 7103(a)(1).  Federal 

regulations define a claim as “a written demand or written assertion by one of the contracting 

Case 4:20-cv-04142-LLP   Document 16   Filed 01/20/21   Page 7 of 15 PageID #: 189



8

parties seeking, as a matter of right, the payment of money in a sum certain, the adjustment or 

interpretation of contract terms, or other relief arising from or relating to the contract.”  48 C.F.R. 

§ 2.101; see also 25 C.F.R. § 900.218; 42 C.F.R. § 137.412.  The CDA further provides that a 

contractor may appeal a decision of a contracting officer in federal court.  41 U.S.C. § 7104(b).  

Thus, for a federal court to be able to exercise jurisdiction over a CDA claim, a contractor must 

have first presented a written claim to the agency contracting officer specifying the basis of the 

claim.  M. Maropakis, 609 F.3d at 1328  (holding that for a federal court to “have jurisdiction 

under the CDA, the contractor must submit a proper claim—a written demand that includes (1) 

adequate notice of the basis and amount of a claim and (2) a request for a final decision”).  

Conversely, if a contractor’s submission fails to meet these requirements, then the contractor has 

not presented a “claim” sufficient to invoke a federal court’s jurisdiction under the CDA.  Id. at 

1329 (“nothing in the CDA … excuses contractor compliance with the explicit CDA 

requirements.”).  As a result, the CDA only waives sovereign immunity for claims timely presented 

to the agency.  See Santa Fe Eng’rs, Inc. v. United States, 818 F.2d 856, 858 (Fed. Cir. 1987) 

(dismissing new claims raised for the first time in litigation that were not timely presented to the 

contracting officer);  Tunica-Biloxi Tribe of La. v. United States, 577 F. Supp. 2d 382, 409–13 

(D.D.C. 2008) (finding that because the CDA’s presentment requirement is jurisdictional and 

“inflexible” new claims that were not presented to the contracting officer required dismissal).  

Under the CDA, each claim Plaintiff seeks to litigate must have been presented to the 

appropriate contracting officer.  See 41 U.S.C. § 7103(a); see also, e.g., Reliance Ins. Co. v. United 

States, 931 F.2d 863, 866 (Fed. Cir. 1991); Pueblo of Zuni v. United States, 467 F. Supp. 2d 1099, 

1109-12 (D.N.M. 2006) (Zuni); Keweenaw Bay Indian Cmty. v. Sebelius, 291 F.R.D. 124 (W.D. 

Mich. 2013).
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A plaintiff cannot raise for the first time in federal court an alleged breach based on new 

operative facts that it did not originally present to the IHS contracting officer.  See Walsh Constr. 

Co. v. United States, 132 Fed. Cl. 282, 291 (Fed. Cl. 2017) (holding that the agency “did not have 

notice of the operative facts underlying the breach claim alleged by Count Two, nor was the 

[agency] granted an opportunity to review this claim.  Therefore, the court has determined that it 

does not have jurisdiction to adjudicate Count Two”); Zuni, 467 F. Supp. 2d at 1110 (“other than 

the fact that the later claims are based upon some of the same contracts as those presented earlier, 

[the court] finds that there is insufficient similarity in the set of operative facts upon which the 

later claims are based”).  Nor can a Plaintiff raise for the first time in a court an alleged breach of 

contract based on a new legal theory not presented to the contracting officer.  See also J.C. Equip. 

Corp. v. England, 360 F.3d 1311, 1318-19 (Fed. Cir. 2004) (barring contractor from raising new 

legal theory on review because claim was not presented to the agency contracting officer); Santa 

Fe Engineers, Inc., 818 F.2d at 858-60 (upholding the administrative board’s dismissal of new 

claims first raised before the board and not the contracting officer); Zuni, 467 F. Supp. 2d at 1111 

(barring review of claims “based on a different theory of relief.”).  To hold otherwise in either case 

would circumvent the statutory role of the contracting officer to receive and pass judgment on the 

contractor’s entire claim.  Zuni, 467 F. Supp. 2d at 1110 (citing Diversified Energy, Inc. v. Tenn. 

Valley Auth., 339 F.3d 437, 445 (6th Cir. 2003); Cerberonics, Inc. v. United States, 13 Cl. Ct. 415, 

418 (Cl. Ct. 1987)); SMS Data Prods. Group, Inc. v. United States, 19 Cl. Ct. 612, 615 (Cl. Ct. 

1990) (“Absent a claim for lost profits before the contracting officer and a subsequent decision, 

this court lacks jurisdiction to grant plaintiff's motion.”).  

To establish this Court’s jurisdiction over IHS’s alleged breaches of contract, Plaintiff 

bears the burden of demonstrating that it presented to the IHS contracting officer each set of 
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operative facts over which a claim arises and each legal theory giving rise to the alleged breach.  

Plaintiff timely presented two sets of claims to the IHS contracting officer.  For FY 2011, Plaintiff 

timely presented four claims with corresponding dollar amounts:  

(1) Underpayment of Direct CSC of $1,705; 

(2) Underpayment of Indirect CSC of $242,255; 

(3) Wrongful Carryforward Adjustment of $34,042; and 

(4) Underpayment of Indirect CSC on Unpaid Direct CSC of $737.  

See Compl. Ex. 3.  For FYs 2012-2013, Plaintiff presented only a claim for “Underpayment of 

Indirect CSC” in the amount of $305,694 for FY 2012 and $595,175 for FY 2013.  See Compl. 

Ex. 3; Roche Decl., Ex. A.

Plaintiff’s Complaint, however, seeks relief for new alleged breaches and new dollar 

amounts for FY 2011-2013 that Plaintiff did not present to the IHS contracting officer:  

Count II: Indirect CSC associated with Third Party Revenues ($835,998)

Count III: Lost Third Party Revenues ($349,657)

Count VI: Breach of Statutory Right ($376,235)

See Compl. ¶¶ 58-65, 75-80.  As shown below, these three counts do not stem from the same set 

of operative facts and are new legal theories than those claims presented to the contracting officer.

A. Counts II and III Do Not Arise from the Same Operative Facts or Legal 
Theories as the Claims Presented to the Agency

Counts II and III do not arise from the same operative facts or legal theories as the claims 

Plaintiff presented to IHS.  In Count II, Plaintiff alleges IHS failed to pay indirect CSC associated 

with the Tribe’s third-party revenue supported health care operations, specifically failing to include 

third-party revenue in the “direct program base against which the Tribe’s indirect costs rate was 
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applied[.]”  Compl. ¶  62. In Count III, Plaintiff seeks damages in the form of lost third-party 

services and revenues.  Id. ¶  65.  

Plaintiff’s claims in Count I concern operative facts like whether a particular cost qualifies 

as CSC, whether it is reasonable and necessary, how that cost was derived and calculated, and 

whether it was already funded as part of the associated Secretarial amount.  Plaintiff’s legal theory 

for Count I alleges that IHS paid less than the full amount of direct and indirect CSC owed under 

the ISDEAA. Counts II and III do not arise from these same operative facts or legal theories.  

Unlike the claims at issue in Count I, Counts II and III require an examination, for each fiscal year, 

of how much Plaintiff collects from third-party payers, whether the collections are program income 

related to the ISDEAA Agreement, how Plaintiff expended any program income, whether any 

third-party payers have reimbursed the costs Plaintiff now claims as CSC, and how much third-

party revenues Plaintiff typically generates and would have generated, none of which Plaintiff 

presented to IHS.  But the CDA requires a contractor to timely present claims to an agency 

contracting official so that the agency has the opportunity, in the first instance, to resolve those 

claims.  Plaintiff’s failure to present claims addressing these operative facts and legal theories 

deprived the Agency of the opportunity to determine whether, in fact, Plaintiff contributed funds 

from its own general fund when operating its health care programs; whether Plaintiff provided 

sufficient documentation identifying the source of its alleged program income; what amounts of 

that alleged program income independently reimbursed Plaintiff for its direct and indirect costs 

incurred; whether Plaintiff expended this income to provide additional IHS health care services 

pursuant to its ISDEAA contract or whether it expended them on its own tribal health care 

programs; whether Plaintiff in fact generated additional direct and indirect costs beyond those for 

which it has already been reimbursed; and whether Plaintiff’s expectancy damages were 
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substantiated.  Furthermore, these facts are distinct from the facts needed to resolve claims seeking 

full reimbursement of CSC.

This Court should reject any contention that Plaintiff did present these third-party claims 

based on its mere reference to undefined and unsupported claims for “expectancy damages.” See 

ECF No. 1-3 at 2; Roche Decl., Ex. A at 2, 4. The CDA requires a contractor to provide a 

contracting officer with information sufficient to give him or her notice of the basis and amount 

of the claim.  See M. Maropakis, 609 F.3d at 1327 (stating CDA jurisdiction is premised on the 

submission of “a proper claim” that includes “adequate notice of the basis and amount of a claim”); 

Keweenaw Bay Indian Cmty. v. Sebelius, 291 F.R.D. 124, 128 (W.D. Mich. 2013) (“[P]laintiff is 

required under the regulations to provide a statement to the contracting officer that gives the ‘sum 

certain’ amount of the alleged underpayment based upon the contract.”). Expectancy damages, in 

the amount of “$0” or “–,” see ECF No. 1-3, at 2; Roche Decl., Ex. A, at 2, 4, are far too vague 

and unsupported for a contracting officer to know that the Plaintiff seeks almost $350,0000 in lost 

third-party revenue and more than $835,000 in unpaid CSC on that third-party revenue.  Cf. Compl. 

¶¶ 58-65.  

Indeed, courts have expressly considered and rejected the contention that lost profits or 

expectancy damages claims were sufficiently related to more generalized claims for breach of 

contract.  See Keweenaw, 291 F.R.D. at 128; SMS Data Prods., 19 Cl. Ct. at 615. In Keweenaw, 

the court held that, although the plaintiff’s administrative claims alleged that the plaintiff had been 

underpaid and entitled to additional funds, the “plaintiff never made any claims for third party 

billings under any theory.”  Keweenaw, 291 F.R.D. at 128.  In SMS Data Products Group, the 

plaintiff sought damages for lost profits.  19 Cl. Ct. at 615.  After examining the four types of 

compensatory damages that the contractor had presented to the agency, the court held that none of 
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four could properly be considered to encompass a claim for lost profits.  See id.  In reaching this 

conclusion, the court expressly rejected the plaintiff’s contention that lost profits constituted an 

additional quantum of damages that arises from the same set of operative facts as plaintiff’s 

compensatory claim.  Id.  This Court should thus conclude that Plaintiff failed to present a claim 

for breach of contract relating to third-party revenues. 

B. Plaintiff Failed to Present Its Breach of a Statutory Right Claim to the Agency

Plaintiff failed to present to IHS a “breach of a statutory right” as a legal basis for recovery 

in either of its claim letters for FY 2011 through 2013, and, without any elaboration nevertheless 

seeks $376,235 in damages for this legal theory.  Compl. ¶¶  75-79.  Neither this claim nor this 

“sum certain” appear in Plaintiff’s claim letters.  Thus, this legal theory is a completely new theory 

of relief that was developed for the first time in federal court.5 

* * *

In sum, Plaintiff never presented to the contracting officer claims or amounts that now 

comprise Counts II, III, and VI of the Complaint.  Because these are new claims not submitted to 

the contracting officer, this Court lacks subject matter jurisdiction over these claims and should 

therefore dismiss them.  See Zuni, 467 F. Supp. 2d at 1110 (“The critical test for determining 

whether the operative facts are the same in later claims seems to be whether the scheme of 

adjudication prescribed by the CDA is undermined by the contractor’s claim on appeal—in other 

words, whether the claim circumvents the statutory role of the contracting officer to receive and 

pass judgment on the contractor’s entire claim.”); SMS Data Prods., 19 Cl. Ct. at 614-16 (“Plaintiff 

5 In any event, Plaintiff’s Complaint only alleges that the Secretary “had a statutory duty 
to pay the Tribe full CSC.”  Id. ¶ 78.  Plaintiff includes no specific facts to support this theory of 
relief or how the alleged damages were calculated.  Thus, even if the Court had jurisdiction over 
Count VI, Plaintiff has failed to plead sufficient facts to plausibly state a claim for relief.  See, e.g., 
Bell Atl. Corp. v. Twombly, 550 U.S. 544, 555, 570 (2007).   
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may not seek damages for a new claim—a claim not yet submitted to and decided by the 

contracting officer.”).  

II. Plaintiff’s Failure to Timely Present Claims to the IHS Contracting Officer Cannot 
Be Excused.

Plaintiff cannot argue that the Court should excuse it from failing to present Counts II, III, 

and VI to the contracting officer.  A reviewing court cannot excuse the failure to present a CDA 

claim properly because Congress has limited the Court’s jurisdiction over CDA claims by such 

conditions.  See, e.g., Zuni, 467 F. Supp. 2d at 1112-14 (refusing to excuse contractor’s failure to 

present a claim because of alleged futility or contractor’s claimed reliance on membership in 

another class action); see also Thoen v. United States, 765 F.2d 1110, 1116 (Fed. Cir. 1985) 

(rejecting contractor’s argument that presentment could be excused because submission of CDA 

claim would be futile); Made in the USA Found. v. United States, 51 Fed. Cl. 252, 255-56 (2001) 

(refusing to excuse on futility grounds the failure to present a claim).6   Thus, cases interpreting the 

CDA demonstrate that presentment under the CDA, as with any statutory presentment 

requirement, is mandatory and cannot be waived.  

CONCLUSION

For the foregoing reasons, Defendants respectfully request that the Court dismiss Counts 

II, III, and VI of the Complaint for lack of subject matter jurisdiction.  

6 See generally Booth v. Churner, 532 U.S. 731, 741 & n.6 (2001) (refusing to excuse the failure 
to exhaust when exhaustion requirement was statutory); McNeil v. United States, 508 U.S. 106, 
111 (1993) (declining to excuse a violation of the specific statutory administrative exhaustion 
process by stating, inter alia, “[w]e are not free to rewrite the statutory text.”); McGraw v. 
Prudential Ins. Co. of Am., 137 F.3d 1253, 1263 (10th Cir. 1998) (explaining that only when 
exhaustion is not statutorily mandated may a court excuse the failure to exhaust on the basis of 
futility or because the administrative process lacks an adequate remedy).
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Dated: January 20, 2021.

Respectfully Submitted, 

RONALD A. PARSONS, JR.
UNITED STATES ATTORNEY

/s/ Meghan K. Roche_____________       
MEGHAN K. ROCHE
Assistant United States Attorney
U.S. Attorney’s Office
325 S. 1st Ave., Suite 300
Sioux Falls, SD 57104
(605) 357-2315
Fax: (605) 330-4402
Meghan.Roche@usdoj.gov

Attorneys for Defendants
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