
No. 21-2542 
 

In the United States Court of Appeals 
for the Eighth Circuit 

 

Governor Kristi Noem, in her official capacity as the Governor of South 
Dakota; South Dakota, 
Plaintiffs – Appellants,  

v. 
Deb Haaland, in her official capacity as United States Secretary of the Interior; 

Shannon A. Estenoz, in her official capacity as Principal Deputy Assistant 
Secretary of the Interior for Fish and Wildlife and Parks; Shawn Benge, in his 
official capacity as acting Director and Deputy Director of Operations of the 
National Park Service; Herbert Frost, in his official capacity as National Park 

Service Director of the Midwest Region, 
Defendants – Appellees, 

 
Steve Vance; Cheyenne River Sioux Tribe, 

Intervenor Defendants – Appellees. 
 

On Appeal from the United States District Court for the  
 District of South Dakota, No. 3:21-cv-3009-RAL 

 
 

BRIEF FOR INTERVENOR DEFENDANTS - APPELLEES 
 
 
NICOLE E. DUCHENEAUX 
ROSE WECKENMANN 
BIG FIRE LAW & POLICY GROUP 
1404 Fort Crook Road S.  
Bellevue, NE 68005 
(531) 466-8725 
nducheneaux@bigfirelaw.com  
rweckenmann@bigfirelaw.com  

 
 

Counsel for Intervenor Defendants - Appellees 
 

 

Appellate Case: 21-2542     Page: 1      Date Filed: 09/27/2021 Entry ID: 5081094 



i 

SUMMARY OF THE CASE  
AND STATEMENT REGARDING ORAL ARGUMENT 

 
 In this case, the State of South Dakota (“State”) has challenged the National 

Park Service’s (“NPS”) March 11, 2021 rejection of a permit by which it sought to 

explode fireworks at Mount Rushmore National Monument on July 3, 2021.  The 

NPS denied the permit due to a litany of concerns, including, but not limited to, 

COVID-19, significant tribal opposition to the proposed event, the risk of wildfire, 

and the need for monitoring perchlorates in the water.   

 The Cheyenne River Sioux Tribe (“Tribe”) and Tribal member Steve Vance 

intervened in the District Court action.  In an expedited and abbreviated lower court 

review, the District Court found that the NPS’s decision denying the permit was not 

arbitrary and capricious as claimed by the State.  The District Court also denied the 

State’s non-delegation claim that the NPS lacked authority to deny its application.  

The State has filed this appeal in spite of the fact that the following circumstances 

render this appeal unreviewable: the date for the event has passed – rendering the 

State’s claims moot; the State failed to expeditiously seek review of the denial at 

either the District Court or appellate level; and it would be impossible for this Court 

to grant any effectual relief.   

The Tribe disputes the need for oral argument in this case because the case is 

patently moot.  Should the Court determine to hear oral argument, we believe that 

allowing fifteen minutes for each of the three parties would be sufficient.   
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JURISDICTIONAL STATEMENT 
 
 As discussed below, this Court lacks jurisdiction over this appeal because the 

appeal is moot.  Under Article III of the U.S. Constitution, federal courts lack the 

power to decide moot cases.  The Supreme Court has made clear that a case becomes 

moot when a party can no longer obtain any effectual relief.  Campbell-Ewald Co. 

v. Gomez, 577 U.S. 153, 161 (2016).  In this case, the date on which the State of 

South Dakota (“State”) sought to detonate fireworks has passed, and the State has 

failed to articulate any relief that could redress its claimed injury.   

 Although the State claims that this case presents “a live controversy,” it 

simultaneously asserts that it is entitled to an exception as to the defense of mootness.  

Appellant’s Br. 1.  This Court has recognized an “extraordinary and narrow” 

exception to the mootness doctrine that applies to controversies that are “capable of 

repetition yet evading review.”  Randolph v. Rodgers, 170 F.3d 850, 856 n.7 (8th 

Cir. 1999).  However, the party asserting jurisdiction bears the burden of showing 

the presence of both requirements.  Abdurrahman v. Dayton, 903 F.3d 813, 817 (8th 

Cir. 2018) (citing Midwest Farmworker Emp’t & Training, Inc. v. U.S. Dep’t of 

Labor, 200 F.3d 1198, 1201 (8th Cir. 2000)).    

 The State has not carried its burden to show that its claims “evade review.”  A 

party seeking to establish that time is too short to litigate a claim must take advantage 

of legal avenues that would allow for litigation within the necessary time.  
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Abdurrahman, 903 F.3d at 817 (citing Minn. Humane Soc’y v. Clark, 184 F.3d 795, 

797 (8th Cir. 1999)).  This Court has “held that an action does not evade review if 

the short duration results from the party’s failure to file suit sooner, South Dakota v. 

Hazen, 914 F.2d 147, 150 (8th Cir. 1990), . . . or if a party does not ask for an 

expedited appeal.  Minn. Humane Soc’y, 184 F.3d at 797.”  Abdurrahman, 903 F.3d 

at 817-818. 

 Here, despite the looming Independence Day holiday, the State waited for 

almost two months after the National Park Service (“NPS”) had issued its decision 

before seeking review in the District Court.  More significantly, the District Court 

issued its denial of the State’s preliminary injunction on June 2, 2021, and the State 

failed to seek expedited review — or any review — of that decision by this Court 

before the Independence Day holiday. 

STATEMENT OF THE ISSUES PRESENTED FOR REVIEW 
 

1. Whether the State’s claims are moot because the Court would be unable 

to grant any effectual relief. 

Apposite Authorities:  U.S. Const., Art. III, § 2; Campbell-Ewald Co. v. 

Gomez, 577 U.S. 153, 161 (2016); Abdurrahman v. Dayton, 903 F.3d 813 (8th Cir. 

2018); Minn. Humane Soc’y v. Clark, 184 F.3d 795, 797 (8th Cir. 1999). 

2. Whether the NPS’s denial of the State’s application for a permit to 

explode fireworks on July 3, 2021 was arbitrary and capricious. 
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Apposite Authorities:  5 U.S.C. § 706; Motor Vehicle Mfrs. Ass’n of U.S., Inc. 

v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43 (1983); Voyageurs Nat’l Park 

Ass’n v. Norton, 381 F.3d 759, 763 (8th Cir. 2004); FCC v. Fox Television Stations, 

Inc., 556 U.S. 502, 514-515 (2009). 

3. Whether the NPS’s permitting authority is an unconstitutional 

delegation of Congressional authority.   

Apposite Authorities:  54 U.S.C. § 100101; 54 U.S.C. § 100751; Gundy v. 

United States, 139 S. Ct. 2116, 2123, 2129 (2019); Am. Power & Light Co. v. Sec. 

& Exch. Comm’n, 329 U.S. 90, 105 (1946). 

STATEMENT OF THE CASE 
 
 THE TRIBE’S CONTINUING CULTURAL CONNECTION TO THE 

BLACK HILLS AND ITS OBJECTIONS TO THE STATE’S 
FIREWORKS DISPLAY 

 
The Cheyenne River Sioux Tribe (“Tribe”) is comprised of four of the seven 

bands of the Lakota Tribe who reside on the Cheyenne River Sioux Indian 

Reservation in north-central South Dakota: the Itazipco or Sans Arc band, the Siha 

Sapa or Blackfoot band, the Oohenumpa or Two Kettle band, and the Mnicoujou.  

The Tribe and its four bands are successors to the Great Sioux Nation, with whom 

the United States entered into the Fort Laramie Treaty of 1851, 11 Stat. 749, and the 

Fort Laramie Treaty of 1868, 15 Stat. 635, which set forth the boundaries of the 

Great Sioux Nation, including the sacred Black Hills.  See South Dakota v. Bourland, 
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508 U.S. 679, 682 (1993); United States v. Sioux Nation of Indians, 448 U.S. 371, 

374 (1980) (quoting 15 Stat. 635).  In 1877, however, after gold was discovered in 

the Black Hills within the Great Sioux Reservation, the United States abrogated the 

1868 Treaty to validate the intrusion and stole the sacred Black Hills from the Lakota 

people.  Sioux Nation of Indians, 448 U.S. at 382-84.  The United States Supreme 

Court later held this abrogation to have been illegal, noting that “[a] more ripe and 

rank case of dishonorable dealings will never, in all probability, be found in our 

history. . . .”  Id. at 388.  

Although the Black Hills were stolen, they remain crucial to the Lakota 

people.  The Lakota people consider the Black Hills to be “the Heart of Everything 

That Is.”  The Black Hills in their entirety are sacred to the Lakota people as the 

nexus of Lakota origin.  Tribe Add. 6.1  Long before being defaced by the sculpture 

called Mount Rushmore, the mountain was already a sacred site to the Lakota people, 

which was called the Six Grandfathers before its destruction.  Id.  The Lakota people 

of the Cheyenne River Reservation still use the Black Hills extensively for a broad 

range of religious and ceremonial practices in a large number of locations, including 

some of the Tribe’s most important ceremonies.  This includes the area around 

Mount Rushmore.  Tribe Add. 6-7.  The Lakota people of the Cheyenne River 

 
1 The Tribe adopts the State’s format for citations to the Joint Appendix JA__ and to 
the State’s Addendum Add. __.  Citations to the Tribe’s Addendum are in the form 
“Tribe Add. __.” 
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Reservation also gather plants for medicinal and religious practices within the Black 

Hills, and these plants could be destroyed – even wiped out completely – by a 

wildfire event.  Tribe Add. 7.  Many of these plants do not exist anywhere else, and 

their loss would be a devastating blow to Lakota traditional ceremonial, religious, 

and medicinal purposes.  Id.  The Tribe harvests lodge poles from the Black Hills, 

and it has few other sources of these poles.  A wildfire would devastate this resource. 

Id.  

The Tribe openly opposed the renewed performance of the fireworks display 

at Mount Rushmore in both 2020 and 2021 because of the threat it poses to Lakota 

sacred sites, Traditional Cultural Properties (“TCPs”), and trust lands located in the 

Black Hills, in addition to the safety issues raised by the DOI and others.  Tribe Add. 

5. TCPs are properties that are eligible for inclusion on the National Register of 

Historic Places based on their association with the cultural practices, traditions, 

beliefs, lifeways, arts, crafts, or social institutions of living in a community.  Id.    

Lakota sacred sites, TCPs, and Black Hills trust lands are interrelated and could all 

be harmed by a fireworks display.  As to sacred sites, Cheyenne River Sioux Tribal 

Historic Preservation Officer, Steve Vance, shared his concerns with the Acting 

Superintendent of Mount Rushmore prior to the State’s 2020 event.  Id.  At that time, 

Mr. Vance expressed the Tribe’s opinion that using fireworks on sacred lands in 

Lakota treaty territory was egregious because of the grief that it inflicts upon the 
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Lakota people.  Id.  Further, an existing Tribal trust property that the Lakota people 

use annually for a sacred Lakota ceremony is located within fifty miles of Mount 

Rushmore and would be in danger if a wildfire were to break out.  Id.  In light of the 

Tribe’s 2020 concerns about sacred sites and trust properties, a joint team comprised 

of thirteen tribes and the NPS are currently finalizing a report that identifies about 

100 TCPs belonging to Lakota people located within the Black Hills in addition to 

those already identified.  Tribe Add. 5.  The joint team has completed the physical 

survey and is working on drafting the survey report in consultation with the NPS 

consistent with the agency’s duty under Section 106 of the National Historic 

Preservation Act, 54 U.S.C. § 306108 (“Section 106”).  Id.  

The State’s 2021 fireworks display would have had the immediate impact of 

interrupting anyone who was using one of the sacred sites for ceremony or prayer 

during the event.  Tribe Add. 7.  The State’s 2020 fireworks did have that impact.  

Id.  The summer months are active in Lakota ceremonial practices, and there was a 

high likelihood that traditional people would have been disrupted in their practices 

by the event.  Id.  The fact that this event could have been forced upon the Lakota 

people in the Tribe’s sacred lands despite the Tribe’s clear opposition to the event 

was traumatizing to the community and inflicted immense grief upon the Tribe.  Id.  

To the Tribe, allowing this event would have been an attack on one of the Tribe’s 

most sacred places.  Id.  The Tribe asserts that allowing fireworks displays at Mount 
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Rushmore creates an actual, extreme threat to the religious, ceremonial, and 

medicinal practices of the traditional Lakota people of the Cheyenne River Sioux 

Tribe.  Id.  

The State of South Dakota did not ever consult with the Cheyenne River Sioux 

Tribe as to either the 2020 event or the proposed 2021 event.  Id.  

 THE STATE’S 2021 NPS APPLICATION 
 
 In October 2020, the State filed an application with the NPS for a permit to 

explode fireworks at the Mount Rushmore Memorial on July 3, 2021.  JA123.  On 

March 11, 2021, Regional Director of Regions 3, 4, and 5 of the NPS, Herbert C. 

Frost denied the State’s permit application.  Add. 44-45.  The NPS denied the State’s 

application after “careful consideration” of numerous enumerated factors, including: 

the COVID-19 pandemic; tribal opposition to the fireworks; a continued need to 

monitor the levels of perchlorates in water; the potential for wildfires; the event’s 

impacts on the ability of the public to visit the memorial; and construction in the 

park.  Id.   

 DISTRICT COURT PROCEEDINGS 
 

Upon receipt of the NPS’s decision on March 11, 2021, the State did not 

immediately seek judicial review.  Instead, the State waited until April 30, 2021, to 

file its complaint in the District Court.  JA10-34.  Then, despite its own delay in 

filing the case, on May 3, 2021, the State filed a motion for expedited proceedings 
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on its motion for preliminary injunction seeking a ruling from the District Court a 

month before the holiday.  On May 6, 2021, the District Court granted the motion 

for expedited proceedings and ordered an extremely abbreviated briefing schedule, 

which required briefing to conclude on May 23, 2021, and committed the District 

Court to issuing a decision by June 2, 2021.  The Tribe sought intervention as a 

defendant, and the District Court granted the requested party status.2  On June 2, 

2021, as promised, the District Court issued its expedited order denying the State’s 

motion for preliminary injunction.  Add. 1. 

This Court has jurisdiction over interlocutory orders “granting, continuing, 

modifying, refusing, or dissolving injunctions, or refusing to dissolve or modify 

injunctions.” 28 U.S.C. § 1292(a)(1); see, e.g., Ahmad v. City of St. Louis, 995 F.3d 

635, 640 (8th Cir. 2021).  However, despite the fact that the State’s case was still 

live for one month after the District Court issued its order and despite the fact that 

the State had a right to an immediate appeal pursuant to 28 U.S.C. § 1292(a)(1), the 

State did not petition this Court for an expedited review – or any review – of the 

District Court’s June 2, 2021 order prior to the Independence Day holiday.  In fact, 

as noted by the District Court “[t]he State did not file anything between June 2 and 

Independence Day weekend to seek a final judgment or to appeal.”  Add. 41.   

 
2 Cheyenne River Sioux Tribal member and Tribal Historic Preservation Officer 
Steve Vance also intervened and is an Intervenor-Appellee in this matter.  For the 
reader’s convenience, this brief refers only to the Tribe. 
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Then, on July 7, 2021, once the case had already become moot, the State filed 

a motion requesting that the District Court convert its order on the preliminary 

injunction to a final judgment.  Add. 39-41.  The federal defendants did not object 

to this motion.  The Tribe, however, did object on the grounds that it would be 

inappropriate for the District Court to convert a preliminary order into a final 

judgment if the case had become moot since the time the preliminary injunction was 

considered by the District Court.  Once the State’s case became moot – and its 

standing was thereby eliminated – there should have been nothing left for the District 

Court to do but to enter a dismissal because of that mootness.   

The State noted the Tribe’s objection in its motion to convert, however, on 

July 12, 2021, prior to expiration of normal briefing time, without prior notice to the 

parties, and without allowing the Tribe any opportunity to brief the relevant issues, 

the District Court issued an order granting the State’s motion to enter final judgment.  

Add. 39-41.  Within the order, the District Court acknowledged that pursuant to 

Federal Rule 65(a)(2), it ordinarily should not consolidate a hearing on a preliminary 

injunction with a trial on the merits without first giving notice to the parties.  

However, the District Court determined, without any further briefing, that it was in 

agreement with the State that it could dispense with the requirements of Federal Rule 

65(a)(2). 
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SUMMARY OF THE ARGUMENT 
 
 THE STATE’S CLAIMS ARE MOOT  
 

This Court lacks jurisdiction over this appeal because the appeal is moot.  

Under Article III of the U.S. Constitution, federal courts lack the power to decide 

moot cases.  The Supreme Court has made clear that a case becomes moot when a 

party can no longer obtain any effectual relief.  Campbell-Ewald Co. v. Gomez, 577 

U.S. 153, 161 (2016).  In this case, the date on which the State sought to detonate 

fireworks has passed, and the State has failed to articulate any relief that could 

redress its claimed injury.   

Although the State claims that this case presents “a live controversy,” it 

acknowledges that it is not actually live by insisting that it is entitled to an exception 

as to the defense of mootness.  Appellant’s Br. 1.  This Court has recognized an 

“extraordinary and narrow” exception to the mootness doctrine that applies to 

controversies that are “capable of repetition yet evading review.”  Randolph v. 

Rodgers, 170 F.3d 850, 856 n.7 (8th Cir. 1999).  However, the party asserting 

jurisdiction bears the burden of showing the presence of both requirements. 

Abdurrahman, 903 F.3d at 817 (citing Midwest Farmworker Emp’t & Training, Inc., 

200 F.3d at 1201).    

The State has not carried its burden to show that its claims “evade review.”  A 

party seeking to establish that time is too short to litigate a claim must take advantage 
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of legal avenues that would allow for litigation within the necessary time.  

Abdurrahman, 903 F.3d at 817 (citing Minn. Humane Soc’y, 184 F.3d at 797).  This 

Court has “held that an action does not evade review if the short duration results 

from the party’s failure to file suit sooner, South Dakota v. Hazen, 914 F.2d 147, 

150 (8th Cir. 1990), . . . or if a party does not ask for an expedited appeal.  Minn. 

Humane Soc’y, 184 F.3d at 797.”  Abdurrahman, 903 F.3d at 817-818. 

Here, despite the looming Independence Day holiday, the State waited for 

almost two months after the NPS had issued its decision before seeking review in 

the District Court.  More significantly, the District Court issued its denial of the 

State’s preliminary injunction on an expedited basis to accommodate the State’s 

delayed filing.  This expedited June 2, 2021 decision gave the State more than a 

month to challenge the District Court’s ruling and yet the State failed to seek 

expedited review – or any review – of that decision by this Court prior to the 

Independence Day holiday. 

 THE DOI’S DECISION WAS NEITHER ARBITRARY NOR 
CAPRICIOUS 

 
“The scope of review under the ‘arbitrary and capricious’ standard is narrow 

. . . .”  Motor Vehicle Mfrs. Ass’n of U.S., Inc. v. State Farm Mut. Auto. Ins. Co., 463 

U.S. 29, 43 (1983).  The standard requires only that the agency “examine the relevant 

data and articulate a satisfactory explanation for its action.”  Id.  Thus, “[i]f an 
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agency’s determination is supportable on any rational basis, [the Court] must uphold 

it.”  Voyageurs Nat’l Park Ass’n v. Norton, 381 F.3d 759, 763 (8th Cir. 2004).   

The same standard applies when an agency changes its policy.  The Supreme 

Court in FCC v Fox Television Stations, Inc., 556 U.S. 502, 514-515 (2009), 

explained that the Administrative Procedure Act (“APA”) “makes no distinction . . 

. between initial agency action and subsequent agency action undoing or revising 

that action.”  The Court in Fox Television rejected “a requirement that all agency 

change be subjected to more searching review.”  Id. at 514.  It further explained that 

an agency “need not demonstrate to a court’s satisfaction that the reasons for the new 

policy are better than the reasons for the old one.”  Id. at 515.   

Here, the DOI based its denial of the State’s application on a variety of factors, 

including, among other things: health and safety concerns related to COVID-19, 

tribal interests and objections, and the potential for wildfire.  Add. 44-45.  The DOI’s 

decision to not issue a special use permit to the State for a fireworks show was 

entirely rational when consideration is given to the stated reasons for the decision, 

particularly the strong opposition of tribal leaders.  Specifically, the Cheyenne River 

Sioux Tribe has openly opposed the renewed performance of the fireworks display 

at Mount Rushmore because of the threat it poses to Lakota sacred sites, Traditional 

Cultural Properties, and trust lands located in the Black Hills.  Beyond these 

concerns, the same safety issues that caused the fireworks display to be discontinued 
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still persist today.  Tribe Add. 6.  These concerns include the risk of wildfire, threat 

of water contamination, and the inability of the NPS to evacuate the area safely in 

case of fire in large crowd situations.  Id.  The Tribe asserts that allowing fireworks 

displays at Mount Rushmore creates an actual, extreme threat to the religious, 

ceremonial, and medicinal practices of the traditional Lakota people of the Cheyenne 

River Sioux Tribe.  Tribe Add. 7.   

 THE PERMITTING STATUTES DO NOT REPRESENT AN 
UNCONSTITUTIONAL DELEGATION OF CONGRESSIONAL 
POWER 

 
 The District Court correctly assessed that the permitting statutes under which 

the State filed its application to detonate fireworks do not represent an 

unconstitutional delegation of Congressional power.  The Supreme Court has held 

that Congress “may confer substantial discretion on executive agencies to implement 

and enforce laws.”  Gundy v. United States, 139 S. Ct. 2116, 2123 (2019).  The 

Supreme Court has also further clarified that Congress provides an intelligible 

principle “if Congress clearly delineates the general policy, the public agency which 

is to apply it, and the boundaries of this delegated authority.”  Am. Power & Light 

Co. v. Sec. & Exch. Comm’n, 329 U.S. 90, 105 (1946).  The statutes under which the 

NPS assumes its duties of management of National Parks comply with the elements 

identified in Am. Power & Light Co., 329 U.S. at 105.  
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ARGUMENT 
 
 THE STATE’S CLAIMS ARE MOOT  
 

This Court has repeatedly recognized that, under Article III of the U.S. 

Constitution, federal courts lack the power to decide moot cases.  See, e.g., 

Americans United for Separation of Church & State v. Prison Fellowship Ministries, 

Inc., 509 F.3d 406, 421 (8th Cir. 2007) (“Federal courts lack power to decide the 

merits of a moot case.”); United States v. Asset Based Res. Grp., LLC, 612 F.3d 

1017, 1018 (8th Cir. 2010) (“Federal courts are not empowered to give opinions on 

moot questions.”); Doe v. Nixon, 716 F.3d 1041, 1051 (8th Cir. 2013) (“A federal 

court has no authority to give opinions upon moot questions or abstract propositions, 

or to declare principles or rules of law which cannot affect the matter in issue in the 

case before it.”); see also Amalgamated Ass’n of St., Elec. Ry. & Motor Coach Emp. 

of Am., Div. 998 v. Wis. Emp’t Relations Bd., 340 U.S. 416, 418 (1951) (“A federal 

court is without power to decide moot questions or to give advisory opinions which 

cannot affect the rights of the litigants in the case before it.”).  This is because “[t]he 

federal power of the judiciary only extends to Cases or Controversies. . . [and] [t]he 

case or controversy requirement is not met if the question sought to be adjudicated 

has been mooted. . . .” Roberts v. Norris, 415 F.3d 816, 819 (8th Cir. 2005) (internal 

citations omitted).  Thus, “[n]o matter how vehemently the parties continue to 

dispute the lawfulness of the conduct that precipitated the lawsuit, the case is moot 
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if the dispute is no longer embedded in any actual controversy about [a party’s] 

particular legal rights.” Already, LLC v. Nike, Inc., 568 U.S. 85, 91 (2013). 

As set forth in detail below, the DOI permit that is the subject of this dispute 

concerned a proposed event scheduled for specific date.  That date has come and 

gone, hence, this Court cannot provide the State with any effective relief.  This Court 

can only provide an advisory opinion.  As a consequence, the State’s claims are 

moot, nonjusticiable, and should be not be considered by this Court.  Furthermore, 

two insurmountable obstacles prevent the State from meeting its burden of 

demonstrating that a mootness exception applies.  First, the circumstances that led 

to mootness were the State’s own delay in prosecuting this case in the first place and 

its subsequent delay seeking relief from this Court.  Second, the disputed permit is 

one that the DOI issues on a year-to-year basis based on the facts and circumstances 

at the time.  The State cannot prove that it will be subject to the same denial again 

in 2022.  

A. Both the State’s APA Claim and Its Non-Delegation Claim Are Moot 
Because This Court Will Be Unable to Grant Effectual Relief 
 

The test for mootness is a practical one: as the Supreme Court has held, a case 

becomes moot “when it is impossible for a court to grant any effectual relief 

whatever to the prevailing party.”  Campbell-Ewald Co., 577 U.S. at 161 (quoting 

Knox v. Serv. Emps., 577 U.S. 298, 307 (2012)); see also Ali v. Cangemi, 419 F.3d 

722, 723 (8th Cir. 2005) (“When, during the course of litigation, the issues presented 
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in a case lose their life because of the passage of time or a change in circumstances 

and a federal court can no longer grant effective relief, the case is considered 

moot.”); Lebanon Chem. Corp. v. United Farmers Plant Food, Inc., 179 F.3d 1095, 

1099 (8th Cir. 1999) (“Through the passage of time and the occurrence of 

irrevocable events, disputes may disappear so that federal courts no longer can grant 

effective relief. . . . When this happens, the issue is moot and a federal court has no 

power to decide the issue.”); Flight Eng’rs’ Int’l Ass’n, AFL-CIO, TWA Chapter v. 

Trans World Airlines, Inc., 305 F.2d 675, 680 (8th Cir. 1962) (“[A] cause is moot 

when the question presented for decision seeks a judgment upon some matter which, 

if the judgment was rendered, could not have any practical effect upon the then 

existing controversy.”).  

Here, the State’s appeal is moot because neither this Court nor any other can 

grant any effective relief and the appeal can have no practical effect.  The subject of 

the controversy below and of this appeal is the State’s 2021 application for a permit 

from the NPS to detonate fireworks on July 3, 2021.  After July 3, 2021 had passed, 

both of the State’s claims were mooted.  If the State were to prevail in this appeal, 

on either its APA or its non-delegation claim, it would obtain nothing: it cannot be 

granted a right to detonate fireworks in the past and it cannot be granted the perpetual 

right to detonate fireworks in a National Park by this Court or any other.   
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The District Court, therefore, was simply wrong when it observed in dicta that 

its ruling on the constitutionality of delegation of authority to the NPS is “non-

moot.”  Add. 41.  As this Court can grant the State no effective relief, any ruling on 

the constitutionality of the NPS’s authority to grant or deny permits of the kind that 

the State sought in 2021 would be purely academic.  Even if the State were to prevail, 

this case would remain remanded and the DOI’s obligations to the Plaintiffs (none) 

would not change.  That is precisely the kind of hypothetical, advisory opinion that 

Article III of the U.S. Constitution and the precedents of this Court and the United 

States Supreme Court prohibit, and which are discussed in detail below.   

B. Because This Court Can Provide No Effectual Relief, the State Lacks 
Standing to Appeal Its Non-Delegation Claim 

 
The State offers no argument or support for its assertion that its non-delegation 

claim is not moot.  Instead, it merely cites the District Court’s conclusory dictum in 

which it opined that “there is at least one non-moot appealable issue regarding this 

[c]ourt’s legal conclusion that delegation of authority to NPS is constitutional.”  

Appellant’s Br. 2; Add. 41.  The District Court’s dictum, however, defies basic 

principles of justiciability.   

Mootness and standing are related doctrines. The Supreme Court has 

described mootness as “the doctrine of standing set in a time frame: the requisite 

personal interest that must exist at the commencement of the litigation (standing) 

must continue throughout its existence (mootness).” U.S. Parole Comm’n v. 
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Geraghty, 445 U.S. 388, 397, (1980).  “Just as a party must show a legally 

cognizable injury to have standing to begin a lawsuit, it must also show the continued 

existence of injury to maintain it.”  Garden State Broad. Ltd. P’ship v. FCC, 996 

F.2d 386, 394 (D.C. Cir. 1993).     

There is no justiciable case or controversy unless the plaintiff has 

standing.  Steel Co. v. Citizens for a Better Env’t, 523 U.S. 83, 102, (1998).  To show 

standing, a plaintiff must sufficiently allege – and continue to have – a “concrete and 

particularized” injury that is “fairly traceable to the challenged action of the 

defendant” and “likely” to be “redressed by a favorable decision.” Lujan v. 

Defenders of Wildlife, 504 U.S. 555, 560-61 (1992).   

The District Court, in its dictum, seemed to suggest that the existence of a 

constitutional question overrode the case or controversy requirement for standing.  

As this Court has observed, it does not matter that a litigant has raised an important 

constitutional question.  If the litigant does not have a redressable injury, the litigant 

has no standing and the federal court lacks jurisdiction.  Hawse v. Page, 7 F.4th 685, 

694 (2021) (holding that free exercise claim challenging a superseded regulation was 

moot). “The doctrines of standing and mootness properly applied, ensure that federal 

courts will decide only concrete disputes and will refrain from publishing advisory 

opinions or judicial essays on issues of the day.”  Id.  Here, as described more 

completely above, the claimed injury was the State’s failure to obtain a permit from 
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the DOI to detonate fireworks on federal land on July 3, 2021.  A favorable decision 

by this Court cannot redress that injury and, hence, the State does not meet this 

“irreducible constitutional minimum.” Id. at 560.  The non-delegation claim is a not 

a justiciable claim and should not be considered by this Court.        

C. The State Does Not Meet the Requirements for an Exception Under the 
Mootness Doctrine 

 
The State is aware of its mootness problem and claims without any support or 

analysis that it is entitled to a mootness exception.  Appellant’s Br. 1.  It is not.  

Federal case law recognizes an exception to the mootness doctrine that applies to 

controversies that are “capable of repetition yet evading review.”  Randolph, 170 

F.3d at 856 n.7.  This exception is “extraordinary and narrow.”  Id.  Under the 

exception, an otherwise moot claim is not subject to dismissal if “(1) the challenged 

conduct is of too short a duration to be litigated fully prior to its cessation or 

expiration, and (2) there is a reasonable expectation that the same complaining party 

will be subject to the same action again.” Van Bergen v. Minnesota, 59 F.3d 1541, 

1546 (8th Cir. 1995).  The party asserting jurisdiction bears the burden of showing 

the presence of both requirements. Midwest Farmworker Emp’t & Training, Inc. v. 

U.S. Dep’t of Labor, 200 F.3d 1198, 1201 (8th Cir. 2000).       
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1. The Exception to the Mootness Doctrine Does Not Fit the State’s 
Claims Because the Suit Has Only Evaded Review as a Result of 
the State’s Own Unexplained and Inexcusable Delays 

 
The first prong of the mootness exception requires the challenged lawsuit to 

be “in its duration too short to be fully litigated prior to cessation or expiration.”  

Fed. Election Comm’n v. Wis. Right to Life, Inc., 551 U.S. 449, 462 (2007).  This 

exception does not apply to claims that could have been fully litigated if the plaintiffs 

had timely sought relief and, if necessary, expedited procedures in court.  South 

Dakota v. Hazen, 914 F.2d 147, 150-51 (8th Cir. 1990) (holding claim did not evade 

review where time pressure on litigation “was created by [plaintiffs’] failure to file 

their lawsuit sooner” and “[t]here is no apparent reason why similar future action by 

the [defendant] could not be fully litigated before its cessation or expiration”); see 

also Iowa Prot. & Advocacy Servs. v. Tanager, Inc., 427 F.3d 541, 544 (8th Cir. 

2005) (holding claim did not evade review because plaintiff “might have avoided 

mootness if it had taken advantage of its procedural options”); Minn. Humane Soc’y, 

184 F.3d at 797 (holding claim not subject to mootness exception because plaintiff 

failed to immediately appeal denial of preliminary injunction or to seek expedited 

appeal); Missouri ex rel. Nixon v. Craig, 163 F.3d 482, 485 (8th Cir. 1998) (holding 

claim did not evade review when party chose not to seek procedures that would have 

permitted full litigation). 
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Despite the fact the State was seeking to detonate fireworks on July 3, 2021, 

it contends that appellate review of the District Court’s June 2, 2021 Order Denying 

Motion for Preliminary Injunction was “logistically impossible” because June 2, 

2021 was “the last possible day for the State to begin preparations for a potential 

show.”  See Appellant’s Br. 1.  This analysis rests on the false premise that an 

exception to mootness may be found when the litigation process cannot be concluded 

before an arbitrary date of the State’s choosing; this is not the rule.  To the contrary, 

the State would have been required to show that this case could not have been fully 

litigated before July 3, 2021, and no such claim can be asserted as any inability to 

fully litigate this matter resulted from the State’s own failure to timely seek relief in 

both the District Court and in this Court.  See Hazen, 914 F.2d at 150-51; see also 

Minn. Humane Soc’y, 184 F.3d at 797 (“When a party has . . . legal avenues [such 

as expedited appeal] available, but does not utilize them, the action is not one that 

evades review.”).   

In this case, the DOI denied the State’s application on March 11, 2021.  Add. 

43.  Despite its claim that June 2, 2021 constituted its own deadline to prepare for 

the fireworks show, the State then waited almost two months before filing its 

complaint and motion for preliminary injunction in the District Court on April 30, 

2021.  JA10-34.  
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On May 3, 2021, the State filed a motion for expedited proceedings on its 

motion for preliminary injunction premised on the fact that the State’s own delayed 

filing would prevent the District Court from ruling on its motion prior to the self-

imposed June 2, 2021 deadline according to the District Court’s regular briefing 

deadlines.  On May 6, 2021, the District Court granted the motion for expedited 

proceedings and the parties were ordered to comply with an extremely abbreviated 

briefing schedule.  As promised, on June 2, 2021, the District Court issued its 

expedited order denying the State’s motion for preliminary injunction.  Add. 1. 

This Court has jurisdiction over interlocutory orders “granting, continuing, 

modifying, refusing, or dissolving injunctions, or refusing to dissolve or modify 

injunctions.” 28 U.S.C. § 1292(a)(1); see, e.g., Ahmad, 995 F.3d at 640.  

Consequently, the District Court’s order was immediately appealable.  However, 

despite the fact that there was an entire month before the planned fireworks display 

in which effective relief could have been granted and despite the fact that the State 

had a right to immediate appeal pursuant to 28 U.S.C. § 1292(a)(1), the State did not 

petition this Court for an expedited review – or any review – of the District Court’s 

June 2, 2021 order before the Independence Day holiday.  In fact, as noted by the 

District Court “[t]he State did not file anything between June 2 and Independence 

Day weekend to seek a final judgment or to appeal.”  Add. 41.   
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Importantly, it is beyond dispute that the State “could have sought an 

expedited appeal, a remedy which this court has granted in the past.”  Minn. Humane 

Soc’y, 184 F.3d at 797; see, e.g., Henderson v. Bodine Aluminum, Inc., 70 F.3d 958, 

960 (8th Cir. 1995) (per curiam) (appeal heard three days after action 

filed); Hazen, 914 F.2d at 148 (appeal heard within seven days of grant of 

preliminary injunction).  “When a party has these legal avenues available, but does 

not utilize them, the action is not one that evades review.”  Minn. Humane Soc’y, 

184 F.3d at 797; see Craig, 163 F.3d at 485 (referring to availability of preliminary 

injunctions, emergency stays, and expedited appeals and holding that case was not 

one evading review when plaintiff did not seek expedited review); Neighborhood 

Transp. Network, Inc. v. Pena, 42 F.3d 1169, 1173 (8th Cir. 1994) (noting that case 

was not one evading review when party could have sought, but did not seek, 

injunction pending review of denial of preliminary injunction). 

The State has made no meaningful effort to show why this narrow exception 

should be applied to the State’s claims.  Having failed to diligently pursue its legal 

rights in court, the State cannot now contend that the hardship created by the 

untimeliness of its own filing and its failure to seek an expedited appeal of the denial 

of its request for a preliminary injunction entitles it to an exception to the mootness 

rule.  See Minn. Humane Soc’y, 184 F.3d at 797 (“When a party has these legal 

avenues available, but does not utilize them, the action is not one that evades 

Appellate Case: 21-2542     Page: 32      Date Filed: 09/27/2021 Entry ID: 5081094 



24 

review.”).  Further, the State admits that it plans to apply for the same permit “next 

year (and the following years).”  Appellant’s Br. 1.  As this Court has noted, the 

mootness exception is particularly inapplicable where a party’s own delay has 

caused mootness and there is no reason why similar future action could not be timely 

and fully litigated.  See Hazen, 914 F2d at 150-51 (holding that mootness exception 

did not apply to delayed lawsuit concerning yearly fish spawning event when 

plaintiff could timely file its lawsuit the following year with “sufficient time to fully 

litigate the case before the spawning season is past”). 

The State has not met its burden of showing that the challenged conduct was 

of too short duration to be litigated fully.  On this basis alone, it does not meet the 

mootness exception. 

2. The State’s Contention that This Case Is Capable of Repetition 
Is Entirely Speculative  

 
A cause of action must be capable of repetition in order to fit the exception to 

the mootness doctrine.  Ringo v. Lombardi, 677 F.3d 793, 798 (8th Cir. 2012).  A 

claim meets this prong of the exception when the complaining party can show “a 

reasonable expectation that the same complaining party would be subjected to the 

same action again.”  Weinstein v. Bradford, 423 U.S. 147, 149 (1975).  The party 

cannot meet this requirement merely by citing “speculative contingencies.”  Bishop 

v. Comm’n on Prof’l Ethics and Conduct of Iowa State Bar Ass’n, 686 F.2d 1278, 

1284 n.13 (8th Cir. 1982); see also McFarlin v. Newport Special Sch. Dist., 980 F.2d 
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1208, 1211 (8th Cir. 1992).  If the complaining party can only demonstrate “a mere 

physical or theoretical possibility” that the situation will recur, the exception does 

not apply.  Van Bergen, 59 F.3d at 1547. 

Here, the DOI cited a number of reasons that ultimately led to its decision to 

deny the State’s 2021 permit, including the need to consult with impacted tribes, the 

risk of wildfire, and COVID-19.  Add. 44-45.  These are mutable and fact-based 

considerations.  The DOI’s discussion and consultation with Indian tribes, including 

the Cheyenne River Sioux Tribe is ongoing.  The risk of wildfire varies every year.  

And the risks surrounding the COVID-19 pandemic are fluctuating and 

unpredictable.  Each of these factors has the potential to balance in favor rather than 

against the DOI’s issuance of a permit in the future.  The State acknowledges that it 

was issued a permit for fireworks in 2020.  JA596-97.  The issuance of this permit, 

therefore, is currently being handled on a year-to-year basis based upon a review of 

the factors present at the time of the application.  This Court has previously refused 

to find that the second prong of the mootness exception is satisfied when a federal 

agency manages resources and makes yearly permitting and policy decisions in the 

context of changing, seasonal, and natural conditions.  Hazen, 914 F.2d at 151 

(evaluating challenge to federal action that responded to drought conditions).  Such 

circumstances that are contingent on unpredictable natural phenomena cannot 

support a “a concrete probability” that the decision will be the same.  See id. 
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The State cannot meet its burden of showing a reasonable expectation that the 

NPS will deny its 2022 permit.  As a consequence, the State does not satisfy the 

mootness exception.  

 THE DOI’S DECISION WAS NEITHER ARBITRARY NOR 
CAPRICIOUS 

 
A. The Scope of Arbitrary and Capricious Review Is Narrow 
 
“The scope of review under the ‘arbitrary and capricious’ standard is narrow 

. . . .”  Motor Vehicle Mfrs. Ass’n of U.S., Inc. 463 U.S. at 43.  The standard requires 

only that the agency “examine the relevant data and articulate a satisfactory 

explanation for its action.”  Id.  Thus, “[i]f an agency’s determination is supportable 

on any rational basis, [the Court] must uphold it.”  Voyageurs Nat’l Park Ass’n v. 

Norton, 381 F.3d at 763.   

“This is a highly deferential standard of review.”  Ranchers Cattlemen Action 

Legal Fund v. U.S. Dep’t of Agric., 566 F. Supp. 2d 995, 997 (D.S.D. 2008) (citing 

Northwest Airlines, Inc. v. Goldschmidt, 645 F.2d 1309, 1317 (8th Cir. 1981)).  “The 

court cannot substitute its judgment for that of the agency, and affirmance is required 

if a rational basis exists for the agency’s decision.”  Id.  This Court has made clear 

that “[i]f an agency’s determination is supportable on any rational basis, [the Court] 

must uphold it.”  Org. for Competitive Markets v. U.S. Dep’t of Agric., 912 F.3d 

455, 489 (8th Cir. 2018) (emphasis added).  “This is especially true when an agency 

is acting within its own sphere of expertise.”  Voyageurs Nat. Park Ass’n, 381 F.3d 

Appellate Case: 21-2542     Page: 35      Date Filed: 09/27/2021 Entry ID: 5081094 



27 

at 763 (citing Friends of the Boundary Waters Wilderness v. Dombeck, 164 F.3d 

1115, 1128 (8th Cir.1999) (“When the resolution of the dispute involves primarily 

issues of fact and analysis of the relevant information requires a high level of 

technical expertise, we must defer to the informed discretion of the responsible 

federal agencies.”)). 

In arguing that the DOI’s action was arbitrary and capricious, the State 

advances a misplaced argument based on a case from the D.C. Circuit Court of 

Appeals.  See Nat’l Fuel Gas Supply, 468 F.3d 831, 839 (D.C. Cir. 2006).  However, 

the State has exaggerated the standard set by the D.C. Circuit in National Fuel Gas 

Supply by not including the entirety of the cited sentence: “An important corollary 

is that where FERC has relied on multiple rationales (and has not done so in the 

alternative), and we conclude that at least one of the rationales is deficient, we will 

ordinarily vacate the order unless we are certain that FERC would have adopted 

it even absent the flawed rationale.”  Id. at 839 (emphasis added).  More 

importantly, the State fails to identify how application of this case would not 

contradict the established Eighth Circuit precedent described above.     

The State’s selective citation of D.C. Circuit authority does not overcome the 

highly deferential standard applied to agency decisions nor does it demonstrate that 

there was no rational basis for the NPS’s decision.  
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B. The NPS’s Decision to Deny a Fireworks Permit to the State Was Not 
Arbitrary and Capricious 

 
Here, the DOI based its denial of the State’s application on a variety of factors, 

including, among other things:  health and safety concerns related to COVID-19, 

tribal interests and objections, and wildfire.  Add. 44-45.  The DOI’s decision to not 

issue a special use permit to the State for a fireworks show was entirely rational 

when consideration is given to the stated reasons for the decision, particularly the 

strong opposition of tribal leaders. 

Native American tribes, including the Cheyenne River Sioux Tribe, have 

openly opposed the renewed performance of the fireworks display at Mount 

Rushmore because of the threat it poses to Lakota sacred sites, Traditional Cultural 

Properties, and trust lands located in the Black Hills.  Beyond these concerns, the 

same safety issues that caused the fireworks display to be discontinued still persist 

today.  Tribe Add. 6.  These concerns include the risk of wildfire, threat of water 

contamination, and the inability of the NPS to evacuate that area safely in case of 

fire in large crowd situations.  Id.  The Tribe asserts that allowing fireworks displays 

at Mount Rushmore creates an actual, extreme threat to the religious, ceremonial, 

and medicinal practices of the traditional Lakota people of the Cheyenne River Sioux 

Tribe.  Tribe Add. 7.    

The NPS is legally obligated to consider such tribal concerns.  Specifically, 

Section 106 of the NHPA requires that federal agencies must take into consideration 
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the effects of any federal undertaking, including the granting of a permit or license, 

on historic properties.  54 U.S.C. § 306108; see also Sisseton-Wahpeton Oyate of 

the Lake Traverse Reservation v. U.S. Army Corps of Eng’rs, No. 3:11-CV-03026, 

2016 WL 5478428 at *5 (D. S.D. Sep. 29, 2016).  The Section 106 process requires 

agencies to engage in meaningful consultation with Indian tribes on federally 

authorized undertakings that could affect sites that are on, or could be eligible for, 

listing in the National Register of Historic Places, including sites that are culturally 

significant to Indian tribes.  54 U.S.C. § 302706 (providing that “[p]ropert[ies] of 

traditional religious and cultural importance to an Indian tribe . . . may be determined 

to be eligible for inclusion on the National Register” and agencies “shall consult with 

any Indian tribe . . . that attaches religious and cultural significance to [such 

property]”).  Agencies must consult regarding sites that hold “religious and cultural 

significance” to Indians even if they occur on ancestral or ceded land.  36 C.F.R. § 

800.2(c)(2)(ii)(D).  The agencies must ensure that the tribes have “a reasonable 

opportunity to identify [their] concerns about historic properties, advise on the 

identification and evaluation of historic properties . . . articulate its views on the 

undertaking’s effects on such properties, and participate in the resolution of adverse 

effects.”  Id. at 800.2(c)(ii)(A).  This process also requires “reasonable and good 

faith efforts” to consult with tribes on the part of the agencies.  Id.   
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Importantly, an agency’s failure to abide by the Section 106 process, 

particularly the failure to ensure tribes a reasonable opportunity to identify their 

concerns and the failure of the agency to make its own reasonable and good faith 

efforts to consult, is arbitrary and capricious and should be set aside.  See Pueblo of 

Sandia v. United States, 50 F.3d 856, 860-63 (9th Cir. 1995).  Consequently, the 

State’s claim that the NPS was arbitrary and capricious when it denied the fireworks 

permit based in part on tribal concerns learned through consultation wholly lacks 

any merit.   

C. Allegations of an Abrupt Departure from Prior Findings Are 
Unfounded 

 
The same standard for review of a decision for whether it is arbitrary and 

capricious applies when an agency changes its policy.  The Supreme Court in FCC 

v. Fox Television Stations, Inc., 556 U.S. at 514-515, explained that the APA “makes 

no distinction . . . between initial agency action and subsequent agency action 

undoing or revising that action.”  The Supreme Court rejected “a requirement that 

all agency change be subjected to more searching review.”  Id. at 514.  Fox 

Television further explained that an agency “need not demonstrate to a court’s 

satisfaction that the reasons for the new policy are better than the reasons for the old 

one.”  556 U.S. at 515.  “[I]t suffices that the new policy is permissible under the 

statute, that there are good reasons for it, and that the agency believes it to be better, 

which [a] conscious change of course adequately indicates.”  Id.   

Appellate Case: 21-2542     Page: 39      Date Filed: 09/27/2021 Entry ID: 5081094 



31 

One of the State’s principal arguments in support of its arbitrary and 

capricious claim is that the decision at issue resulted from the NPS’s “abrupt 

departure from its prior contrary findings.”  Appellant’s Br. 34.  However, that 

contention finds no support in the NPS’s actions or decisions and misunderstands 

the agency’s actual rationale.  The denial of the State’s application cannot reasonably 

be identified as an abrupt shift in policy as, prior to 2020, the State had not been 

issued a permit to detonate fireworks since 2009.  Appellant’s Br. 6.  The NPS’s 

reasonable decision not to issue a permit to the State does not constitute an 

unexplained reversal.  Contrary to the State’s assertion, the NPS did not arbitrarily 

change its mind; rather, it reconsidered a litany of factors, including consideration 

of the management and outcomes of the 2020 event.  Add. 44-45.     

 THE PERMITTING STATUTES DO NOT REPRESENT AN 
UNCONSTITUTIONAL DELEGATION OF CONGRESSIONAL POWER 

 
 The District Court correctly assessed that the permitting statutes under which 

the State filed its application to detonate fireworks do not represent an 

unconstitutional delegation of Congressional power.  The Supreme Court has held 

that Congress “may confer substantial discretion on executive agencies to implement 

and enforce laws.”  Gundy, 139 S. Ct. at 2123.  The Supreme Court has also further 

clarified that Congress provides an intelligible principle “if Congress clearly 

delineates the general policy, the public agency which is to apply it, and the 

boundaries of this delegated authority.”  Am. Power & Light Co., 329 U.S. at 105. 
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 The District Court properly noted that this standard is not demanding.  See 

Gundy, 139 S. Ct. at 2129.  Moreover, the Supreme Court has only ever found that 

Congress unconstitutionally delegated power twice, and both cases occurred in 1935.  

Id.  Since that time, Congress has “over and over upheld even very broad 

delegations.”  Id.    

 Here, Congress has complied with the elements identified in Am. Power & 

Light Co., 329 U.S. at 105.  First, Congress clearly delineated its policy in 54 U.S.C. 

§ 100101(b), which states: 

(b) Declarations.- 
 
(1) 1970 declarations.-Congress declares that- 

 
(A) the National Park System, which began with establishment of 
Yellowstone National Park in 1872, has since grown to include 
superlative natural, historic, and recreation areas in every major region 
of the United States and its territories and possessions; 
 
(B) these areas, though distinct in character, are united through their 
interrelated purposes and resources into one National Park System as 
cumulative expressions of a single national heritage; 
 
(C) individually and collectively, these areas derive increased national 
dignity and recognition of their superb environmental quality through 
their inclusion jointly with each other in one System preserved and 
managed for the benefit and inspiration of all the people of the United 
States; and 
 
(D) it is the purpose of this division to include all these areas in the 
System and to clarify the authorities applicable to the System. 
 
(2) 1978 reaffirmation.-Congress reaffirms, declares, and directs that 
the promotion and regulation of the various System units shall be 
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consistent with and founded in the purpose established by subsection 
(a), to the common benefit of all the people of the United States. The 
authorization of activities shall be construed and the protection, 
management, and administration of the System units shall be conducted 
in light of the high public value and integrity of the System and shall 
not be exercised in derogation of the values and purposes for which the 
System units have been established, except as directly and specifically 
provided by Congress. 
  

54 U.S.C. § 100101(a) identifies the public agency chosen to carry out Congress’s 

policy and the boundaries of that authority:   

The Secretary, acting through the Director of the National Park Service, 
shall promote and regulate the use of the National Park System by 
means and measures that conform to the fundamental purpose of the 
System units, which purpose is to conserve the scenery, natural and 
historic objects, and wild life in the System units and to provide for the 
enjoyment of the scenery, natural and historic objects, and wild life in 
such manner and by such means as will leave them unimpaired for the 
enjoyment of future generations.   

 
Thus, this case is not one in which Congress has unconstitutionally delegated its 

authority.   

CONCLUSION 
 
 For the foregoing reasons, this Court should affirm the District Court’s 

denial of the State’s motion for preliminary injunction. 
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