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The Court should dismiss Claims 1-11 and 16 of the Tribe’s second amended complaint 

(ECF No. 57, “Compl.”).  The Tribe has now conceded that Claims 1-11 are brought only under 

a theory that the United States has breached fiduciary obligations to the Tribe, disavowing any 

right of action under the Administrative Procedure Act or jurisdiction under the McCarran 

Amendment.  The concession requires dismissal of Claims 1-11 because the Tribe has not 

identified, as it must, any enforceable statutory or regulatory duty that could give rise to a claim 

for breach of trust.  As to Claim 16, the Tribe fails to demonstrate that it has standing to bring its 

constitutional claim, or plead the required elements of that claim.  It too must be dismissed.1 

I. The Tribe Has Not Identified A Cognizable Cause Of Action (Claims 1-11). 
 

As the United States showed in its motion to dismiss, the Court should dismiss Claims 1-

11 for one simple reason: the Tribe has not identified a cognizable cause of action.  MTD at 16-

18.  The Tribe’s response is that its cause of action exists in its allegation of an alleged breach of 

fiduciary duties.  But this fails to address or cure the absence of a right of action for three 

reasons.  

                                                             
1 The Tribe has attached a voluminous appendix of documents to its response brief (ECF No. 81, 
“Resp.”), many of which it does not even cite, including multiple declarations containing 
improper opinion testimony.  ECF Nos. 83-86.  The United States has moved to dismiss the 
Tribe’s claims under Rules 12(b)(1) and 12(b)(6).  The Court’s review under the latter is limited 
to the pleadings, documents incorporated by reference therein, and items of which a court can 
take judicial notice.  Meijer, Inc. v. Biovail Corp., 533 F.3d 857, 867 n* (D.C. Cir. 2008).  
Though some documents in the appendix may be judicially noticeable, the Tribe has only asked 
that the Court take judicial notice of its Constitution and Bylaws and a book excerpt.  See Resp. 
at 29 n.5, 32 (ECF No. 81).  While the Court can consider facts outside of the pleadings in 
considering its own jurisdiction under Rule 12(b)(1), Bennett v. Ridge, 321 F. Supp. 2d 49, 52 
(D.D.C. 2004), it appears that the vast majority of the documents the Tribe seeks to introduce are 
not relevant to the Court’s jurisdictional analysis.  To the extent the Tribe is submitting the 
appendix for use as evidence in any later stages of this proceeding, the United States objects to 
the documents as premature, irrelevant, and hearsay. 
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First, the Tribe has effectively conceded that no cause of action exists for its non-breach 

of trust claims (Claims 1, 2, 4, and 8).  Resp. at 9-11.  The Tribe disavows section 704 of the 

APA—which requires a plaintiff to identify “final agency action”—as the basis for its claims and 

instead argues that its claims are based on “Defendants’ acts and omissions in violation of 

enforceable fiduciary duties.”  Resp. at 10.  But Claims 1, 2, 4, and 8, do not make any reference 

to any alleged fiduciary obligation.  Compl. ¶¶ 236-244-49, 255-63, 284-90.  And the Tribe 

identifies no other applicable right of action for these claims.2  The United States does not 

dispute that the APA’s waiver of sovereign immunity may apply beyond the context of claims 

challenging final agency action, but invoking this wavier does not absolve the Tribe from 

identifying a viable substantive cause of action.  Resp. at 10-11.  Both are required to proceed in 

federal court.  See Floyd v. Dist. of Columbia, 129 F.3d 152, 155 (D.C. Cir. 1997).  And the 

Tribe fails to meet this basic pleading requirement.  

Second, the Tribe cannot now rely on section 706(1) of the APA—governing failure to 

act claims—as the substantive basis for Claims 1-11.  Resp. at 11.  While the Tribe references 

this statutory provision in its Complaint, it does so only with respect to claims the United States 

has not moved to dismiss (Claims 12, 13, 15).  Compl. ¶¶ 4, 320, 328, 345.  It is well understood 

that “the plaintiff cannot amend its complaint de facto . . . by asserting new claims for relief in its 

responsive pleadings.”  Coll. Sports Council v. Gov’t Accountability Office, 421 F. Supp.2d 59, 

71 n.16 (D.D.C. 2006).  In any event, the Tribe has failed to plead a failure to act claim.  

Pleading such a claim requires the Tribe to identify a nondiscretionary, legally-required duty to 

act that a court could compel.  Norton v. S. Utah Wilderness All., 542 U.S. 55, 63 (2004).  The 

                                                             
2 The Tribe also failed to respond to our argument that any agency action surrounding the 
allegations in Claims 1, 2, 4, and 8 occurred decades ago, and is, thus, barred by the statute of 
limitations.  MTD at 17-18.   
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Tribe has not identified any such clear and mandatory statutory duty that this Court could compel 

the United States to undertake in Claims 1-11.3  

Third, with respect to the breach of trust claims, the Tribe is incorrect to suggest that a 

private right of action can be assumed, much less pled, from the mere allegation of a breach of 

fiduciary duty.  See Resp. at 9-11.  “[P]rivate rights of action to enforce federal law must be 

created by Congress.”  Alexander v. Sandoval, 532 U.S. 275, 286 (2001) (citation omitted).  The 

Tribe points to no explicit right of action, and expressly disavows section 704 of the APA.  Resp. 

at 10-11.  

Perhaps, then, the Tribe argues it has an implied cause of action.  But, an implied cause 

of action exists “only if the underlying statute can be interpreted to disclose the intent to create 

one.”  Stoneridge Inv. Partners, LLC v. Sci.-Atlanta, 552 U.S. 148, 164 (2008) (citation omitted). 

And “[w]ithout an explicit private right of action emerging from the text and structure of [a] 

statute, courts should be cautious to infer that such a right exists.”  Friends of Hamilton Grange 

v. Salazar, No. 08-5220, 2009 WL 650262, at *21 (S.D.N.Y. Mar. 12, 2009) (citing Bellikoff v. 

Eaton Vance Corp., 481 F.3d 110, 116 (2d Cir. 2007)).  Here, the Tribe has not undertaken any 

analysis to demonstrate that such an implied right of action exists in any of the statutes upon 

which it relies.  See Bouknight v. District of Columbia, 109 F. Supp. 3d 244, 248 (D.D.C. 2015). 

None of the cases the Tribe cites supports the idea that a private right of action for breach 

of trust is always available outside of the APA, nor that all the Tribe needs to do to create an 

implied right of action is allege a breach trust.  Resp. at 10.  In El Paso Nat. Gas Co. v. United 

States, the appellant-tribe argued that it could bring its claims under either the APA or a common 

                                                             
3 It is for this same reason, that the Tribe’s attempt to invoke the mandamus statute, 28 U.S.C. § 
1361 (Compl. ¶ 18), as the basis for compelling an accounting (Claim 11), fails.  See MTD at 18.  
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law breach of trust theory.  750 F.3d 863, 892 (D.C. Cir 2014).  The court, however, did not 

resolve the question, concluding that its analysis would effectively be the same under either 

theory “because, under controlling precedent, a cause of action will be inferred from a fiduciary 

relationship only where a plaintiff can identify specific trust duties in a statute, regulation, or 

treaty.”  Id. (emphasis added).  And the other opinions the Tribe cites were APA cases.  See 

Cobell v. Norton, 240 F.3d 1081, 1095–97 (D.C. Cir. 2001) (analyzing an unreasonably delayed 

agency action); Standing Rock Sioux Tribe v. U.S. Army Corps of Eng’rs, 255 F. Supp. 3d 101, 

141–45, 155 (D.D.C. 2017) (APA challenges to issuance of a permit and to granting of an 

easement).  None of the statutes relied on by the Tribe in this case bestows on the Tribe an 

implied right to bring a lawsuit.   

Thus, to some extent, the Tribe is correct that the cause of action question in the breach 

of trust context is dependent upon whether an enforceable fiduciary duty exists. See Resp. at 11.  

A private right of action to enforce a fiduciary duty could only exist were Congress has created 

an enforceable fiduciary obligation to begin with.  See El Paso, 750 F.3d at 892.  As explained 

below, the Tribe has not identified any enforceable fiduciary obligations in this case.  The Court 

should dismiss Claims 1-11 for failure to state a claim.4     

II. The Tribe Fails To Identify Any Enforceable Trust Duty (Claims 3, 5-7, 9-11). 

                                                             
4 The inquiry is also bound up with the related question of whether the availability of a Tucker 
Act claim makes the APA’s cause of action unavailable for the Tribe’s breach of trust claims.  
The Tribe is incorrect in contending that section 704’s “no other adequate remedy” provision is 
not applicable because the Tribe is also relying upon the 1906 Act’s alleged waiver of sovereign 
immunity.  See Resp. at 24-25.  The Tribe confuses two concepts.  The requirement for a waiver 
of sovereign immunity is separate from that for a private right of action.  See El Paso, 750 F.3d 
at 895–96.  Further, in arguing that equitable relief would have a value independent of a 
monetary judgment, the Tribe has not responded to, and thus conceded, our argument that issue 
preclusion would effectively provide the prospective relief the Tribe seeks.  See MTD at 30. 
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The Court should dismiss the Tribe’s breach of trust claims—Claims 3, 5-7, 9-11—

because none of the twenty-five statutes, regulations, or other alleged sources cited in the 

Complaint (¶ 17) create enforceable fiduciary obligations.  See MTD at 22-28.  In its response, 

the Tribe now appears to rely on and defend only three of those alleged sources—effectively 

conceding that the rest do not establish enforceable fiduciary duties—and retreats into an 

argument that, “where the government assumes comprehensive, pervasive, or elaborate control 

over tribal trust property . . . the court will infer enforceable fiduciary obligations.”  Resp. at 12-

13 (citation omitted); see id. at 12-24.  The Court should reject this argument for two reasons.  

First, the Supreme Court has explicitly held that, when it comes to tribal claims for 

breach of trust, “[t]he Federal Government’s liability cannot be premised on control alone.”  

United States v. Navajo Nation (“Navajo II”), 556 U.S. 287, 301 (2009).  In Navajo II, the Court 

addressed, in part, an argument identical to the one the Tribe makes here—that the government’s 

“comprehensive control” over management of a resource (there, coal) could give rise to 

enforceable fiduciary duties.  Id. at 301–02.  The Supreme Court rejected that possibility, again 

making clear that fiduciary obligations only arise from “specific rights-creating or duty-imposing 

statutory or regulatory prescriptions.”  Id. (citation omitted).  None of the cases the Tribe cites 

supports its contention that a court may “infer enforceable fiduciary obligations” based on 

control alone, and, all were decided before Navajo II.  Resp. at 12-13.5  More-recent D.C. Circuit 

precedent has rejected the “comprehensive control” argument as espoused in cases like Cobell, 

                                                             
5 Supreme Court precedent prior to Navajo II likewise does not support the Tribe’s concept of 
inferred obligations based on control.  Those cases looked to the specific statutory and regulatory 
language in determining whether enforceable fiduciary obligations existed.  See, e.g., United 
States v. Mitchell (Mitchell II), 463 U.S. 206, 224 (1983) (explaining that the “language of these 
statutory and regulatory provisions directly supports the existence of a fiduciary relationship”) 
(emphasis added).   
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Resp. at 12-13 (citing Cobell, 240 F.3d at 1098).6  See El Paso, 750 F.3d at 896–98 (rejecting the 

idea that “an express trust plus actual government control equals enforceable trust duties”).  

When, as here, “the Tribe cannot identify a specific, applicable, trust-creating statute or 

regulation that the Government violated . . . neither the Government’s ‘control’ over [Indian 

assets] nor common-law trust principles matter.”  Navajo II, 556 U.S. at 302. 

Second, the three statutes that the Tribe relies upon do not create enforceable trust duties: 

1899 Act.  Contrary to the Tribe’s assertion, the 1899 Act did not impose “a specific duty 

. . . to use [the Secretary’s] authority to secure and protect the Tribe’s Indian reserved water 

rights.”  Resp. at 14.  Rather, as relevant here, it provides the Secretary the authority to grant 

certain construction-related rights of way on the Uintah Reservation.  30 Stat. 924, 941 (Mar. 1, 

1899), ECF No. 83 at APP 2.  The statute’s reference to “the paramount rights of the Indians . . .” 

id., serves as limiting condition on the Secretarial authority to issue grants.  The Tribe is 

incorrect to expand the reference to “paramount rights” into an expansive (and enforceable) duty 

to protect water rights that appears nowhere in the statutory text.  See Resp. at 14–16. 

Nor does an enforceable trust duty arise from the clause starting “it shall be the duty of 

the Secretary . . . .”  Resp. at 14, 18 (citing 30 Stat. at 941).  The duty imposed by the Act is for 

the Secretary to issue regulations that “he may deem necessary to secure to the Indians the 

quantity of water needed . . . .”  30 Stat. at 941 (emphasis added).  It is discretionary and is not a 

                                                             
6 Cobell does not support the Tribe’s argument.  There, the D.C. Circuit was quoting Mitchell II 
for the proposition that “‘the fiduciary relationship normally exists’” where the “‘[g]overnment 
takes on or has control or supervision over tribal monies or properties.’”  Cobell, 240 F.3d at 
1098 (quoting United States v. Mitchell, 463 U.S. 206, 225 (1983)) (emphasis added).  But 
whether a fiduciary relationship exists is not dispositive to the question of whether Congress has 
created enforceable fiduciary obligations or responsibilities.  “The Government assumes Indian 
trust responsibilities only to the extent it expressly accepts those responsibilities by statute.”  
United States v. Jicarilla Apache Nation, 564 U.S. 162, 177 (2011) (emphasis added). 
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duty to secure or protect water rights.  Further, even if the 1899 Act included enforceable duties, 

it certainly did not create, as the Tribe argues, enforceable obligations “to (1) insure that the 

Tribe’s federally-adjudicated and reserved water rights provide adequate irrigation water 

throughout the irrigation season on a yearly basis; (2) preserve unused Indian water rights for 

future uses that will economically benefit the Tribe; and (3) prevent the Tribe’s fully vested 

Indian reserved water rights from being appropriated by downstream users at no compensation to 

the Tribe.”  Resp. at 15.  No such duties can be found in the statutory text, which itself belies the 

Tribe’s reading and argument.  

Moreover, the Tribe concedes, as it must, that the statutory language is framed in 

discretionary terms.  Resp. at 17-18.  The Tribe therefore instead attempts to re-frame the 

question as: “whether such discretion was used appropriately in accordance with the trust 

relationship” (Resp. at 17).  But this would have the Court put the cart before the horse.  The 

salient threshold question is whether the statutory language creates enforceable fiduciary 

obligations.  Only after this initial finding would the Court consider whether that obligation has 

been breached.  See Navajo II, 556 U.S. at 302.  The case law the Tribe cites is thus inapposite.  

Resp. at 17.  And its attempt to distinguish Wolfchild falls flat (Resp. at 18) because, as in 

Wolfchild, what the Tribe seeks to enforce in the 1899 Act is left to the “substantial discretion” 

of the Secretary (“as he may deem necessary”). 731 F.3d 1280, 1292 (Fed. Cir. 2013).   

1906 Act.  The Tribe similarly fails to demonstrate that the 1906 Act creates any 

enforceable trust duties.  While, as the Tribe asserts, that Act places title to the Uintah Indian 

Irrigation Project “in the Secretary of the Interior in trust for the Indians . . . .”  Pub. L. 59-258, 

34 Stat. 325, ECF No. 83 at APP 3, Resp. at 18, it does not go beyond bare “in trust” language.  

Supreme Court precedent on this point is clear: bare “in trust” language does not create 
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enforceable fiduciary duties.  United States v. Mitchell, 445 U.S. 535, 541–42 (1980); see also 

Hopi Tribe v. United States, 782 F.3d 662, 669 (Fed. Cir. 2015).  Indeed, the 1906 Act itself is 

contrary to the idea that enforceable fiduciary benefits inure to the Tribe—”the ditches and 

canals of such irrigation systems may be used, extended, or enlarged for the purpose of 

conveying water by any person, association, or corporation under and upon compliance with the 

provision of the laws of the State of Utah.”  34 Stat. at 375 (emphasis added).  The conclusion 

that the United States holds enforceable fiduciary obligations to the Tribe, one specific water 

user, is inconsistent with the very nature of water projects managed for the benefit of a wide-

array of local interests.  See Nevada v. United States, 463 U.S. 110, 128 (1983).  Contrary to 

Plaintiff’s suggestion, the Indian canons of construction do not support a different result or 

permit the Court to infer statutory obligations that do not exist in the plain text.  See Resp. at 19.  

And the single case the Tribe cites on this point, Resp. at 19 (citing Oneida Cty., N.Y. v. Oneida 

Indian Nation of New York State, 470 U.S. 226, 235 (1985)), involved a tribe’s possessory rights 

in tribal lands alleged to have been unlawfully conveyed, not a claim against the United States 

for alleged breach of trust.    

The Tribe’s remaining arguments with respect to the 1906 Act also fail.  The Tribe argues 

that the statute’s “sue and be sued” clause confirms enforceable trust duties.  Resp. at 19.  But 

that the statute may contain a waiver of sovereign immunity is irrelevant to the question of 

whether it contains enforceable fiduciary obligations.  See El Paso, 750 F.3d at 891–92.  The 

Tribe argues that enforceable trust duties exist in the Act for the same reason as in United States 

v. White Mountain Apache.  See Resp. at 19-20 (citing 537 U.S. 465, 469 (2003)).  But the D.C. 

Circuit has elsewhere rejected an attempt at a similar analogy.  See El Paso, 750 F.3d at 894–98. 
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The Tribe then argues that the “larger legal framework” surrounding the 1906 Act creates 

enforceable duties.  See Resp. at 20-21.  But the Tribe ignores Grey, where the court concluded 

that the Interior regulations (now at 25 C.F.R. Part 171), to which the Tribe looks in part here, do 

not create such duties.  See MTD at 28 (citing Grey v. United States, 21 Cl. Ct. 285, 293–94 

(1990)).  Yet again, the Tribe attempts to shift the argument from the threshold determination of 

whether a duty exists and argues that common law trust principles support a finding of 

enforceable fiduciary obligations here.  See Resp. at 21–22.  But the Tribe ignores that common 

law trust principles would only come into play after a statutory or regulatory duty is established.  

See Jicarilla, 564 U.S. at 177.  This is particularly significant with respect to the Tribe’s request 

for an accounting (Claim 11).  Neither the 1906 Act nor any other statutory provision to which 

the Tribe cites requires the Secretary to provide the Tribe an accounting of its water rights or 

related resources.  Compare Resp. at 12–24 with 25 U.S.C. § 4043(b)(2)(B)(ii) (establishing duty 

to prepare account statements) and Cobell, 240 F.3d at 1102–04. 

CUPCA.  The Tribe’s efforts to read enforceable trust obligations into CUPCA—which 

it also seeks to have the Court declare is unenforceable (see Prayer for Relief ¶ 4)—is similarly 

misguided.  See Resp. at 22–24.  The Tribe focuses on subsection 203(f), alleging that it creates 

an enforceable duty to provide Tribal water storage and to construct the Uintah Basin 

Replacement Project (a storage project).  See id. at 22-23.  Subsection 203(f), however, says 

nothing at all about duties or responsibilities for Tribal water storage.  Reclamation Projects 

Authorization and Adjustment Act of 1992, 106 Stat. at 4613, § 203(f). 

Subsection 203(f) grants the Secretary authority necessary to administer and operate the 

Irrigation Project, including authority for contracting, maintenance and construction, and to sell 

or lease irrigation equipment and facilities.  Id. § 203(f)(1), (3)–(6).  The subsection states that 
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“[t]he Secretary shall retain any trust responsibilities to the Uintah Indian Irrigation Project,” but 

does not definitely state that any exist nor otherwise claim to create any new ones.  Id. § 

203(f)(2) (emphasis added); see id. § 203(f)(4).  CUPCA subsection 203(f) does not create the 

duties the Tribe desires.  Indeed, the statute even recognized the possibility that the Uintah Basin 

Replacement Project may not proceed.  See id. § 203(b).  And the Tribe later informed Interior of 

its desire for just that outcome.  Ltr. from R. Wopsock to R. Johnston, ECF No. 84 at APP 156.  

The Tribe attempts to overcome the statute’s plain language by referencing a 1993 cost 

share agreement between the United States and the water district, and a 1995 memorandum from 

an Interior Department attorney.  See Resp. at 22–23 (citing ECF No. 83 at APP 64–92).  Neither 

supports the Tribe’s argument.  The cost share agreement simply states that the Secretary must 

adhere to any trust responsibilities in the planning, design, and construction of any replacement 

features.7  ECF No. 83 at APP 64.  It says nothing of any trust duty to actually construct 

replacement features.  Similarly, the 1995 memorandum, though reaching conclusions on certain 

interpretations of CUPCA, nowhere states that the United States has a trust duty to ensure that 

the Uintah Basin Replacement Project is constructed.  Id. at APP 71-92.  As relevant here, it was 

answering the question of whether water rights associated with the Irrigation Project could be 

used to store water in any replacement project that is built.  See id. at APP 72-74, 86-88. 

By their plain terms, the 1899 Act, 1906 Act, and CUPCA do not create enforceable 

fiduciary obligations.  On that basis, the Court should dismiss the Tribe’s breach of trust claims. 

                                                             
7 Here, again, the Tribe only included the agreement’s odd-numbered pages (ECF No. 83 at APP 
64)—despite the United States having brought this error to the Tribe’s attention in prior briefing.  
ECF No. 36 at 11 n.11.  The agreement was entered under CUPCA subsection 201(c), which 
called for the termination of the funding unless, within five years, the Secretary had entered a 
cost sharing agreement and Congress had appropriated funds.  See ECF No. 83 at APP 64; 106 
Stat. at 4607, § 201(c).  Those conditions further undercut any argument that CUPCA created an 
enforceable duty to construct a replacement project. 
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III. The Court Does Not Have Jurisdiction to Quantify or Adjudicate the Tribe’s Water 
Rights (Claims 1, 2, 5, 8, and 10).  
 
Claims 1, 2, 5, 8, and 10 should also be dismissed because the McCarran Amendment 

preserves the United States’ sovereign immunity and the United States cannot be compelled to 

quantify water rights.  MTD at 18-21.  In response, the Tribe protests that is not seeking an 

adjudication or quantification of water rights because its water rights have already been 

quantified, and, thus, the McCarran Amendment does not apply.  Resp. at 7.  If true, then, as 

explained above, these claims must still be dismissed.  But the Tribe’s argument is factually 

incorrect and ignores the Tribe’s Complaint.  

First, contrary to the Tribe’s unsupported assertion, its water rights were not quantified 

through the Decker Report or the 1965 Deferral Agreement.  Resp. at 7.  Formal quantification 

of water rights occurs either through adjudication or congressionally-enacted settlement.8  See, 

e.g., United States v. Adair, 723 F.2d 1394, 1406 (9th Cir. 1983).  Neither the Decker Report nor 

the 1965 Deferral Agreement are the result of an adjudication, nor are they statutory settlements.  

Moreover, the Tribe’s contention that its reserved water rights were quantified through these 

prior agreements directly conflicts with CUPCA’s findings and purpose, which, along with the 

1990 Revised Ute Indian Compact, Congress intended to be the mechanism to quantify those 

rights.  See Pub. L. No. 102-575, 106 Stat. 4650–51 (recognizing that the Tribe’s water rights at 

that point remained unquantified).  

                                                             
8 A proceeding to adjudicate water rights is pending in Utah state court: In the Matter of the 
General Determination of all the Rights to the Use of Water, Both Surface and Underground, 
Within the Drainage Area of the Uinta Basin in Utah, Dist. Ct. for Duchesne County, State of 
Utah, Civil No. 56080056 CV.  To clarify a prior statement regarding that adjudication in the 
United States’ Motion to Dismiss (MTD at 19-20): While the United States has made limited 
appearances in that action, it has not been formally joined to the proceeding by Utah, pursuant to 
the McCarran Amendment.    
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Second, it is clear that the Tribe’s claims, at least implicitly, seek quantification or 

adjudication of its water rights, rather than simple “enforcement.”  See, e.g. Compl. ¶¶ 243, 249, 

271, 290, 301.  And the Tribe provides no support for its argument that the McCarran 

Amendment does not bar jurisdiction over such claims.  Resp. at 8-9 (citing Hawkins v. 

Bernhardt, 436 F. Supp. 3d 241, 255 (D.D.C. 2020), and Hage v. United States, 35 Fed. Cl. 147 

(1996)).  In Hawkins, private landowners sued the federal government and challenged its 

enforcement of the Klamath Tribe’s water rights.  436 F. Supp. 3d at 244.  Speaking to the 

McCarran Amendment, the court simply recognized that it did not alter the tribe’s water rights, 

while expressly noting that the statute’s “sovereign immunity waiver applies to Indian water 

rights held in trust by the federal government.”  Id. at 254.  Moreover, in Hawkins, unlike here, 

the Tribe’s water rights had already been resolved through federal and state adjudications.  Id.  

And in Hage, which analyzed a taking claim brought under the Fifth Amendment, the 

jurisdictional hook was the Tucker Act.  35 Fed. Cl. 147.  The Court of Federal Claims found 

that exercising jurisdiction under the Tucker Act was not contrary to the language or purpose of 

the McCarran Amendment.  Id. at 158.  The Tucker Act, however, lacks any express limitation to 

sovereign immunity like that contained in section 702 of the APA, which the Tribe relies upon 

here.  Judicial review under the APA is unavailable if another statute—here, the McCarran 

Amendment—impliedly forbids the relief sought.  MTD at 18-21.  Claims 1, 2, 5, 8, and 10 

should be dismissed for lack of jurisdiction.  

IV.  The Tribe Waived and Released Its Claims (Claims 1-5 and 11).  
 
   The Court could also dismiss certain claims on a separate independent basis: waiver and 

release.  As the United States showed in its motion to dismiss, the Tribe expressly waived and 
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released Claims 3 and 11 through the 2012 Settlement Agreement, and Claims 1, 2, 4, and 5 

through CUPCA.  MTD at 32-35.      

A. Waiver under the 2012 Settlement Agreement (Claims 3 and 11).  

The Tribe argues that Claims 3 and 11 were preserved by two exceptions to the 

Settlement Agreement’s waiver and release of claims.  See Resp.at 26-27 (relying on exception 

in Settlement Agreement paragraphs 6(a) and 6(b)); Ex. D to MTD, Settlement Agreement, ¶ 6 

(a)–(b), ECF. No 68-4.  But neither exception applies. 

 Paragraph 6(a) excluded claims for harms or damages allegedly caused by the United 

States after the execution of the Settlement Agreement from the waiver.  Ex. D ¶ 6 (a).  This 

exception is inapplicable to Claim 3 because all material facts giving rise to that claim were 

known to the Tribe decades before the execution of the Settlement Agreement.  See MTD at 32-

34.  This exception is also inapplicable to Claim 11.  While the Tribe argues that its claim 

seeking an accounting is “necessarily incidental” to any other suit brought by the Tribe to use 

and protect water rights, Resp. at 27, that argument fails because Paragraph 4 of the Settlement 

Agreement unambiguously waived and released historical accounting claims, which is what the 

Tribe requests in Claim 11.  See MTD at 33-34; Ex. D ¶ 4 (a)–(b). 

Paragraph 6(b) excluded certain claims related to water rights from the waiver, but only 

those alleging “damages for loss of water resources allegedly caused by [Federal Defendants’] 

failure to establish, acquire, enforce or protect [ ] water rights.”  Ex. D ¶ 6 (b) (emphasis added).  

This narrow exception is inapplicable to Claim 3 because any alleged mismanagement of the 

irrigation system does not relate to establishing, acquiring, enforcing, or protecting water rights.  

Instead, it relates to an alleged failure to preserve, protect, safeguard or maintain non-monetary 

trust assets or resources, namely the Irrigation Project.  Compl. ¶¶ 250-54.  Similarly, Claim 11, 
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which seeks an accounting (id. ¶¶ 302-06), does not relate to water rights and was thus 

unambiguously waived and released.  Ex. D ¶ 4(a), (c), and (d).9  

Moreover, in Paragraph 4 the Tribe unambiguously waived claims, both “known and 

unknown” that were “based on harms or violations occurring before” execution of the Settlement 

Agreement.  Ex. D ¶ 4 (emphasis added).  Thus, the Tribe’s allegation that it did not learn of 

certain water carriage agreements until 2013 is immaterial and cannot save Claim 3.  Resp. at 

27.10  In any event, the Tribe alleges numerous instances of the United States acting inconsistent 

with its trust obligations prior to 2013 and the 2012 Settlement Agreement, meaning that this 

claim is both waived and time-barred.  See, e.g., Compl. ¶88 (“Defendants’ shortcomings in 

[Irrigation Project] maintenance have been well-documented for decades.”); id. ¶ 98 (noting that 

it learned lands within the Irrigation Project were designated as non-assessable in 2008); id. ¶ 

                                                             
9 The United States has moved, in the alternative, for summary judgment on the Tribe’s claims 
arising under the Settlement Agreement (Claims 3 and 11).  MTD at 34.  Summary judgment is 
appropriate as the Tribe has not disputed the United States’ material facts under Rule 56.  
Compare ECF No. 85 at APP 344 with ECF No. 68-9 Ex. I.  It has instead presented its desired 
legal interpretation of the Settlement Agreement, which is not a factual issue under Rule 56.   
10 Ms. Bassett’s second declaration—which is replete with hearsay and should be disregarded—
describes one case, the “McKee litigation,” as supposed evidence of such improper agreements 
and misappropriation of the Tribe’s water rights.  ECF No. 86 at APP 517-524.  Ms. Bassett fails 
to acknowledge, however, that the District Court for the District of Utah recently refused to 
enforce the Tribal court’s judgment against Mr. McKee after concluding that the Tribal Court did 
not have jurisdiction to adjudicate the dispute. Ute Indian Tribe of the Uintah & Ouray 
Reservation v. McKee, 2020 WL 5095277 (D. Utah Aug. 28, 2020), appeal docketed, No. 20-
4098 (10th Cir. Sept. 29, 2020).  There, in response to the Tribe’s position that all of the water 
and waterways of the Irrigation Project are held in trust exclusively for the Tribe, the court 
rejoined: “The court has some doubt that the waterways are held in trust solely for the Tribe 
however. By its terms, the 1906 Act appropriated money ‘[f]or constructing irrigation systems to 
irrigate the allotted lands of the Uncompahgre, Uintah, and White River Utes in Utah.’… And as 
the 10th Circuit has explained, under the 1906 Act, the UIIP is held ‘in trust for the Indians.’ 
Hackford v. Babbitt, 14 F.3d 1457, 1468 (10th Cir. 1994). But ‘the phrase[] ‘in trust for the 
Indians’ in the 1906 Act is not coextensive with ‘in trust for the tribe’. . . .”  Id. at *1 n.1.   

Case 1:18-cv-00547-CJN   Document 91   Filed 12/09/20   Page 20 of 33



 

15 
 

108 (alleging that the Tribe opposed (and was thus aware of) the 1941 Act that authorized 

transfer of water rights within the Irrigation Project).  

B. Waiver under Section 507 of CUPCA (Claims 1 2, 4, and 5). 

Claims 1, 2, 4 and 5 fall under the scope of the waiver and release provision in section 

507 of CUPCA because they each relate to, and arise from, alleged breaches of the Deferral 

Agreement that pre-date the enactment of CUPCA (October 30, 1992). See Compl. ¶¶ 236-49, 

255-71.  The section 507 waiver was triggered upon receipt of funds under sections 504-506—

payment which the Tribe expressly acknowledged in a 2006 complaint.  MTD at 34-35 (citing 

Ex. H to MTD).  Rather than attempt to rebut application of the section 507 waiver, the Tribe 

instead attacks CUPCA, arguing that it is an unenforceable and aspirational contract and that 

section 507 was contingent on re-ratification of the proposed Revised Ute Indian Compact of 

1990.  Resp. at 30-32.  But the Tribe’s arguments fail.  

First, CUPCA is not a contract—it is a statute.  The Tribe’s repeated characterization of 

CUPCA in contractual terms—such as “unilateral,” “accord and satisfaction,” “mutual assent,” 

“unconscionable”—is misguided and the case law it cites analyzing legal contracts 

inconsequential.  Resp. at 27–32.  The Tribe is not contesting CUPCA’s constitutionality.  And it 

is beyond peradventure that “Congress possesses plenary power over Indian affairs, including the 

power to modify or eliminate tribal rights.”  South Dakota v. Yankton Sioux Tribe, 522 U.S. 329, 

343 (1998) (citation omitted).  Here, acting on that authority, Congress expressly provided that 

the Tribe would waive and release, upon receipt of certain monies, “any and all claims relating to 

its water rights” including the “right to develop lands” covered by the 1965 Deferral Agreement.  

106 Stat. at 4655, § 507.    
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CUPCA’s plain language and its legislative history make clear that Congress intended to 

compensate the Tribe in lieu of performance under the Deferral Agreement and to include a 

waiver of claims.  MTD at 8-10, 34-35; see also S. Rep. No. 102-267, at 124 (1992).  The Tribe 

was aware of the provisions to waive all historical claims in 1990 when Chairman Luke Duncan 

testified before Congress.11  See Ex. F to MTD, ECF No. 68-6.  While the Tribe now disputes 

that it was aware of this waiver provision (Resp. at 29), the dispute is immaterial because neither 

Chairman Duncan’s intentions nor his authority ultimately have any bearing on the effect of the 

statutory waiver and release.  The Court must apply the plain language of that provision as 

enacted by Congress.  Connecticut Nat. Bank v. Germain, 503 U.S. 249, 253-54 (1992).  If the 

Tribe is dissatisfied with that language, its remedy lies in the halls of Congress, not the courts.  

Finally, the Tribe’s suggestion that the section 507 waiver was contingent upon the re-

ratification of the 1990 Compact finds no support in the statutory text or legislative history.  

Resp. at 30-31; see 106 Stat. 4655.  By its plain terms, section 507 is contingent only upon 

receipt of the section 504-506 monies.  Id. § 507(b).  The Tribe has received that benefit and is 

now bound by the terms of the applicable waiver.  See Ex. H to MTD.  Because Claims 1, 2, 4, 

and 5 fall within CUPCA’s waiver, they should be dismissed. 

V. The Tribe’s Claim Under the Midview Exchange Agreement Fails (Claim 8).  
 

                                                             
11 Chairman Duncan is correct that he did not testify as to the bill ultimately enacted.  But the 
settlement provisions in the final bill were not materially altered and S. 2959—the bill on which 
Chairman Duncan testified, see Ex. F to MTD—like the enacted bill, referenced the proposed 
Revised Ute Indian Compact of 1990.  Compare S. Hrg. 101-1110, Central Utah Project 
Completion Act, Before the Subcommittee on Energy and Natural Resources, S. No. 2969, 101st 
Cong. (1990) (Title IV – Ute Indian Rights Settlement) attached hereto as Ex. J with Reclamation 
Projects Authorization and Adjustment Act of 1992, 106 Stat. at 4650–55, §§ 501–07 (1992) 
(Title V – Ute Indian Rights Settlement).   
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The Court should dismiss Claim 8 for lack of jurisdiction under Rule 12(b)(1) or under 

Rule 12(b)(6) for failure to state a claim.  As we explained in the motion to dismiss, the Midview 

Exchange Agreement’s plain language did not authorize the Midview Property to be transferred 

to the Tribe, the Non-Intercourse Act would not prohibit the transfer (and, if it did, the claim is 

time-barred), and this Court cannot grant the Tribe’s requested relief of specific performance.  

See MTD at 35-37.  The Tribe fails in its effort to rebut these arguments. 

First, the Non-Intercourse Act restricts “alienation of Indian land without Congressional 

approval.”  See Historic E. Pequots v. Salazar, 934 F. Supp. 2d 272, 279 (D.D.C. 2013); see also 

Seneca Nation of Indians v. New York, 382 F.3d 245, 248 (2nd Cir. 2004) (in order to establish a 

violation of the Non-Intercourse Act, among other things, an Indian Tribe musts establish that 

the United States never approved the conveyance).  Even if the Non-Intercourse Act applies to 

actions by the United States, the Midview Exchange Agreement would not be prohibited by the 

Act because the Act of 1941 expressly authorized the Secretary of the Interior to transfer water 

rights, with the consent of the interested parties, to other Irrigation Project lands and to make 

necessary contracts to effectuate the transfer(s).  See MTD at 4 (Pub. L. No. 77-83, §§ 1–2, 55 

Stat. 209 (1941)); Resp. at 20-21.  Moreover, by executing the Midview Exchange Agreement, 

the Tribe acknowledged and consented to the transfer it now contests.  See Resp. at 34; Ex. B to 

MTD, ECF No. 68-2.    

Second, the Tribe’s circular statute of limitations argument falls apart.  See Resp. at 34-

35.  Federal Defendants have moved to dismiss Claim 8 as time-barred because the Complaint 

alleges that the Non-Intercourse Act made the Midview Exchange Agreement invalid from its 

inception.  See MTD at 35-37; Compl. ¶¶ 284-90.  Under that theory, the statutory clock 

commenced upon the agreement’s execution in 1967.  28 U.S.C. § 2401(a).  In its response, the 
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Tribe argues that it was not aware the Midview Exchange was invalid until the Bureau of Indian 

Affairs and Bureau of Reclamation failed to take an action required by the allegedly invalid 

agreement.  See Resp. at 34–35.  But that argument makes little sense—the Tribe acknowledged 

the contract at the time it was entered, it has not been altered or amended, and the agreement was 

either legally authorized or it was not.  Unless the Tribe is alleging breach of that agreement—

which it protests it is not (Resp. at 36, “there is no claim for breach of the Midview 

Exchange,”)—its claim (if it existed) accrued at the time of the contract’s inception.    

The Tribe attempts to invoke the continuing claims doctrine.  See Resp. at 35.  But this 

doctrine cannot save its untimely claim.  In the contractual context, a “continuing violation” or 

“continuing wrong” will only be found “in circumstances where there are continuing obligations 

under the contract.”  Roberta L. Marcus, Inc. v. New Cingular Wireless PCS, LLC, No. 12-

20744-CIV, 2013 WL 12093810, at *3 (S.D. Fla. Apr. 29, 2013).  This doctrine applies only 

where a claim is “inherently susceptible to being broken down into a series of independent and 

distinct events or wrongs, each having its own associated damages.”  Tamerlane, Ltd. v. United 

States, 550 F.3d 1135, 1145 (Fed. Cir. 2008); see also Keohane v. United States, 669 F.3d 325, 

329 (D.C. Cir. 2012).  But the doctrine is inapplicable where “a single governmental action 

causes a series of deleterious effects, even though those effects may extend long after the initial 

governmental breach.”  Boling v. United States, 220 F.3d 1365, 1373 (Fed. Cir. 2000).  Thus, 

following this precedent, the Court of Federal Claims in Wolfchild v. United States, found that an 

alleged failure by the United States to transfer lands to tribal ownership that occurred in 1895 

accrued that same year and “d[id] not renew or replicate each day or with each physical incursion 

upon the twelve sections of land.”  101 Fed. Cl. 54, 75 (2011), aff’d in part, rev’d in part, 731 

F.3d 1280 (Fed. Cir. 2013).  Here, as the Tribe itself has already admitted, the alleged continuous 
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harm flows from a single alleged violation that occurred in 1967.  See Resp. at 35 (“the Tribe’s 

Indian reserved water rights are continuously subjected to the invalid transfer”) (emphasis 

added).  Thus, as in Boling and Wolfchild, the continuing claims doctrine does not apply.     

Third, the Tribe may not seek specific performance from Federal Defendants.  See MTD 

at 36-37.  The Tribe clearly requests specific performance under the Midview Exchange 

Agreement, which is unavailable against the United States.  See Compl. ¶ 289; Sharp v. 

Weinberger, 798 F.2d 1521, 1523 (D.C. Cir. 1986).  In its response, and contrary to its 

Complaint, the Tribe argues that its claim seeks only “to break” the alleged ongoing violation of 

trust obligations.  Compare Resp. at 36 with Am. Compl. ¶ 289.  But, even if that were how the 

claim was pled, the Tribe’s argument that the basis for specific performance lies in its rights as a 

trust beneficiary is misguided.  See Resp. at 36.  The Tribe cites to Megapulse, Inc. v. Lewis, 672 

F.2d 959, 969 (D.C. Cir. 1982).  The plaintiff in that case, however—unlike the Tribe here—did 

not seek specific performance, instead seeking to limit disclosure of proprietary information in a 

case brought under the Trade Secrets Act and the APA.  Id. at 969-70.  Further, the trust 

obligations in that case arose from the unrestricted release of data in violation of a statute.  Id. at 

963.  Here, the Tribe fails to allege any statute or regulation giving rise to fiduciary duties under 

the Midview Exchange Agreement.  Compl. ¶¶ 284-90.   

Finally, even if specific performance were available, the Court could not order the relief 

the Tribe seeks as the plain language of the agreement did not authorize the transfer of the 

Midview Property to the Tribe.  See MTD at 35-36 (Ex. B ¶¶ 6–8).  The Tribe fails to even 

attempt to rebut this plain reading.  Resp. at 32-36 (citing no provision of the Midview Exchange 

Agreement that authorizes or requires this).  The Court should dismiss Claim 8. 

VI. The Court Lacks Jurisdiction Over Claims Related to the Deferral Agreement 
(Claims 1, 2, 4, and 5).  
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Claims 1, 2, 4, and 5 are all contract-based claims relating to the Deferral Agreement of 

1965.  Each should be dismissed for lack of jurisdiction because declaratory relief is unavailable 

in contract claims against the United States and because the claims fall outside the six-year 

statute of limitations.  MTD at 37-40.  The Tribe argues in response that, while relating to the 

Deferral Agreement, the claims (rather than asserting a breach of contract) are seeking to compel 

the Federal Defendants to comply with alleged duties under the 1899 Act, 1906 Act, and 

CUPCA—therefore, its theory goes, the limit on the United States’ waiver of sovereign 

immunity for contract claims is not applicable.  Resp. at 36-38.  Alternatively, the Tribe argues 

that the 2012 Settlement Agreement or subsequent correspondence with Interior altered the 

accrual date.  Id. at 38–39.  Both arguments fail.  

Regardless of how the Tribe would like to characterize Claims 1 2, 4, and 5, it is clear on 

the face of the Complaint that each of them seeks declaratory relief based on a contract: the 1965 

Deferral Agreement.  See MTD at 37-40; Compl. ¶¶ 236-49, 255-71.  The “sole remedy for an 

alleged breach of contract by the federal government is a claim for money damages”—

declaratory relief in the federal district courts is not available.  Sharp, 798 F.2d at 1523.  Claims 

1, 2, and 4-5 seek precisely that declaratory relief.  Compl. ¶¶ 243, 249, 263, 271.  As the D.C. 

Circuit explained in Sharp v. Weinberger, “[t]he waiver of sovereign immunity in the [APA] 

does not run to actions seeking declaratory relief or specific performance in contract cases, 

because that waiver is by its terms inapplicable if ‘any other statute that grants consent to suit 

expressly or impliedly forbids the relief which is sought,’ 5 U.S.C. § 702, and the Tucker Act 

and Little Tucker Act impliedly forbid such relief.”  798 F.2d 1521, 1523 (D.C. Cir. 1986).12  

                                                             
12 In response to our arguments, the Tribe argues that Sharp recognizes subject matter 
jurisdiction apart from the Little Tucker Act.  Compare Resp. at 38 with MTD at 35–37.  But the 
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The Tribe’s suggestion that actions seeking to enforce federal law do not require a 

sovereign immunity waiver or jurisdictional basis misconstrues the law.  Resp. at 37.  The single 

case the Tribe’s cites, Ickes v. Fox, 300 U.S. 82 (1937), does not support this proposition.  See 

Resp. at 36.  Ickes—decided prior to the enactment of the APA—is one in a line of cases 

providing for “non-statutory review” of an agency action alleged to be unconstitutional or ultra 

vires.13  Terveer v. Billington, 34 F. Supp. 3d 100, 123 (D.D.C. 2014); see also Nat’l Air Traffic 

Controllers Ass’n AFL-CIO v. Fed. Serv. Impasses Panel, 437 F.3d 1256, 1263 (D.C. Cir. 2006) 

(a plaintiff must demonstrate “that the [Federal Defendants] acted ‘in excess of [their] delegated 

powers and contrary to a specific prohibition’ which ‘is clear and mandatory.’” (citation omitted 

and emphasis added)).  Here, the Tribe has not alleged that Federal Defendants acted ultra vires 

or in excess of their delegated authority in entering the contract.  

In any event, as explained in Terveer, this doctrine is one of “last resort” “intended to be 

of extremely limited scope” and does not apply “where the injury the plaintiff alleges may be 

fully remedied under a statutorily provided cause of action.”  Id.; see also Int’l Ass’n of 

Machinists, 590 F. Supp. 2d at 175 (“[t]he showing a plaintiff must make to obtain non-statutory 

review is nearly insurmountable.”) (internal quotation marks omitted).  The Tribe has failed to 

meet the exceedingly high bar required for non-statutory review.  

The Tribe is also incorrect that the statute of limitations does not bar these claims.  Resp. 

at 38-41.  First, as explained above, the continuing claims doctrine cannot save the Tribe’s 

                                                             
Tribe misses the point.  Claims 1, 2, 4 and 5, are not based on federal statutes, regulations, or the 
Constitution, they are based on the Deferral Agreement—a contract.  And the Tribe concedes as 
much.  See Resp. at 40 (referring to “the Tribe’s claims under the Deferral Agreement”).  Sharp 
concluded the district court lacked jurisdiction for this very reason.  Sharp v. Weinberger, 798 F. 
2d 1521, 1524 (D.C. Cir. 1986).  
13 The Supreme Court has since addressed Ickes and confined its ruling.  See Larson v. Domestic 
& Foreign Commerce Corp., 337 U.S. 682, 702 n.26 (1949). 
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contract-based claims because they arise from singular governmental acts: alleged violations of 

the Deferral Agreement.  See Boling, 220 F.3d at 1373.  And because the Tribe has not pled these 

claims as failure to act claims under section 706(1) of the APA, the case law the Tribe cites—

interpreting how the statute of limitations applies in the context of that specific form of action—

is inapposite.  Resp. at 38-39.14  

Next, without any support, the Tribe argues that these claims did not accrue until 2012, 

when the parties signed the Settlement Agreement.  Resp. at 38–39.  But the Tribe points to no 

provision of the Settlement Agreement, the Deferral Agreement, CUPCA or any statute that tolls 

the statute of limitations.  Id.  The Tribe argues that, on page 7 of the Settlement Agreement, the 

Tribe preserved claims and therefore effected a new accrual period.  Resp. at 39.  To the 

contrary, however, the clear language of the Settlement Agreement preserved all the United 

States’ defenses and made no affirmative statement to toll the statute of limitations (including for 

any claims so excepted).  See Ex. D.  While the Settlement Agreement could certainly be viewed, 

for accrual purposes, as documenting that the Tribe was by then aware of its claims, it cannot be 

viewed as reviving claims that, as explained in our motion, accrued much earlier.  MTD at 38-40.   

The Tribe’s argument that these claims did not accrue until receiving 2012 

correspondence from Interior fails to address the well-documented evidence that the Tribe was 

aware of all the material facts surrounding these claims decades before 2012.  See MTD at 38-40.  

The Tribe’s arguments that claims under the Deferral Agreement did not accrue until it became 

aware that Interior would not support revisions of the water compact or “unless and until the 

                                                             
14 See, e.g., The Wilderness Soc. v. Norton, 434 F.3d 584, 588 (D.C. Cir. 2006) (“This court has 
repeatedly refused to hold that actions seeking relief under 5 U.S.C. § 706(1) to ‘compel agency 
action unlawfully withheld or unreasonably delayed’ are time-barred if initiated more than six 
years after an agency fails to meet a statutory deadline.”) (emphasis added).  
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substituted commitments made to the Tribe under CUPCA were themselves first satisfied” runs 

counter to the facts alleged in the Complaint.  Resp. at 40.  Critically, the Tribe does not deny 

that it was aware at least no later than 1992, upon CUPCA’s enactment, of all the material facts 

regarding whether or not the Federal Defendants had complied with the provisions of the 

Deferral Agreement the Tribe now claims to have been breached.  See, e.g., Compl. ¶¶ 182-98.   

Finally, the Tribe’s “parenthetical” reference that the 2006 complaint was filed when the 

Indian Trust Accounting Statute (“ITAS”) tolled the statute of limitations is irrelevant to the 

present litigation.  Resp. at 39.  The ITAS worked to delay the accrual of claims alleging a 

breach of fiduciary duty in the management of trust funds until after an Indian tribe had received 

an accounting.  Rosales v. United States, 89 Fed. Cl. 565, 580 (2009).15  Claims 1, 2, 4, and 5 are 

not trust fund mismanagement claims.  Thus, the ITAS cannot save these untimely claims. 

VII.    The Tribe’s Constitutional Claim Fails (Claim 16). 

Claim 16 should be dismissed because the Tribe lacks standing to bring a claim for 

violation of Constitutional rights on its members’ behalf and, in any event, has failed to allege a 

valid equal protection or due process claim.  MTD at 40-44.  In response, the Tribe argues that it 

has standing to bring this claim in its corporate capacity, as a property owner, or as parens 

patriae.  Resp. at 41-44.  And that its “allegations, taken together, are sufficient to permit the 

Court to reasonably infer that the Tribe has sufficient[ly] alleged and may succeed in proving” its 

constitutional claim.  Resp. at 45.  Both arguments are belied by apposite case law.  

First, with respect to standing, whether brought pursuant to its corporate status, as parens 

patriae, or as a property holder, the Tribe’s claim fails.  Equal protection rights, as the Tribe 

                                                             
15 In any event, the ITAS was last enacted in the Fiscal Year 2014 Appropriations Act, 
discontinued in 2015, and has no force and effect on current claims.  See Wyandot Nation of 
Kansas v. United States, 124 Fed. Cl. 601, 605 (2016). 
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seeks to vindicate here, inure to individuals.  See, e.g., Coal. for Econ. Equity v. Wilson, 122 F.3d 

692, 704 (9th Cir. 1997) (“That the Fourteenth Amendment affords individuals, not groups, the 

right to demand equal protection is a fundamental first principle of ‘conventional’ equal 

protection jurisprudence.”).  The cases the Tribe cites, while recognizing certain rights belonging 

to corporations, do not recognize or extend the guarantees of equal protection rights to corporate 

entities or sovereign governments.  Resp. at 41-42.  Thus, the Tribe could only assert this claim 

in its representative capacity, or as parens patriae.  But, as explained in the motion to dismiss, it 

lacks standing to bring this claim as parens patriae on behalf of its members because it would be 

litigating in place of tribal members—at least some of which it concedes are individual allottees 

(Resp. at 41)—who are not all similarly situated, rather than on behalf of all members of the 

tribal public.  See MTD at 41-42; see also Alfred L. Snapp v. Puerto Rico, 458 U.S. 592, 600 

(1982); Gov’t of Manitoba v. Bernhardt, 923 F.3d 173, 181-82 (D.C. Cir. 2019).  This is true 

irrespective of whether the Tribe itself also owns land serviced by the Irrigation Project (Resp. at 

41) because that claim—to remedy a direct injury to the Tribe rather than its members—would 

not fall under the parens patriae doctrine.  Gov’t of Manitoba v. Bernhardt, 923 F.3d at 182.  

While the Tribe posits that “it is widely recognized that Indian tribes have standing to sue in 

parens patriae,” not one of the cases cite by the Tribe analyzes the parens patriae doctrine and 

one does not even involve a federal defendant.  Resp. at 42-43.  

The Tribe’s attempt to evade the Mellon bar also fails.  Contrary to its characterization, 

the Tribe does not seek to enforce federal statutes (Resp. at 43), rather, it seeks to assert breach 

of trust claims under various federal statutes, and, with respect to CUPCA, expressly seeks an 

order from this Court declaring that the statute is “unenforceable.”  Prayer for Relief ¶ 4; Compl. 
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¶ 261.  In any event, the cases it cites in support of its argument are all out-of-Circuit, 

nonbinding authority.  Resp. at 43.   

Even if, however, the Court finds that the Tribe has standing, it has failed to state a claim.  

The Supreme Court’s recent decision in Department of Homeland Sec. v. Regents of the 

University of California, makes clear that “[t]o plead animus, a plaintiff must raise a plausible 

inference that an ‘invidious discriminatory purpose was a motivating factor’ in the relevant 

decision.”  140 S. Ct. 1891, 1915 (2020).  The Tribe fails to explain how it has met this threshold 

pleading requirement, or even attempt to otherwise distinguish this precedent.  Resp. at 44-45.  

And the Tribe’s allegations regarding disproportionate impact are not sufficient to raise a 

colorable claim.  See Vill. of Arlington Heights v. Metro Housing Dev. Corp, 429 U.S. 252, 264-

66 (1977).  Moreover, the Tribe has provided no legal support for its contention that Ute Tribe 

members are a protected class (Resp. at 45)—another threshold requirement for an equal 

protection claim.  See MGM Resorts Int’l Glob. Gaming Dev., LLC v. Malloy, 861 F.3d 40, 45 

(2d Cir. 2017).  To the contrary, binding precedent holds that tribal membership is a political 

class, not one of race or national origin.  See Morton v. Mancari, 417 U.S. 535, 553 n.24 (1974); 

MTD at 43.  The Court should dismiss Claim 16.    

CONCLUSION 

The Court should dismiss Claims 1-11, and 16 based on the numerous deficiencies 

identified in Federal Defendants’ motion to dismiss and this reply in support thereof.  Each of 

those claims is subject to dismissal under either Rule 12(b)(1), for lack of jurisdiction, or Rule 

12(b)(6), for failure to state a claim upon which relief could be granted.  In the alternative, and 

only with respect to the Claims 3 and 11, the Court should grant summary argument in favor of 

Federal Defendants under Rule 56, as there is no dispute as to any material fact.   
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